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APPELLATE  CIVIL. 


Before  Sir  Bdchard  Oouch,  Kt„  Chief  Justice^  Mr.  Justice  Jackson,  and 
Mr.  Justice  MUter* 

A.  B.  MACKINTOSH  (Plainti?p)  v^  KALLY  DOSS  MULLIOK  m9 

AND  OTHEES  (DlFJSNDANTS.)*  JfOTC^  3  j*  4 

Ac^XoflSS&,  ss*  47,  56,  and  58— Stti7  for  Bent^Servioe  of  Summons  on 
Defrndawt  resident  in  another  JHstriet— Irregularity Senami^ Act  VJIT 

In  a  snit  for  rent  nnder Act  X  of  1859,  service  of  enramons  on  a  def endant,  whose 
abode  is  in  another  cBstrict,  by  a  peon  from  the  Court  of  tbe  Collector  of  the  dis* 
tcici  in  which  the  snit  is  brooght,  instead  of  through  the  Collector  of  the  district 
in  which  the  defendant  resides,  as  required  by  s.  47  of  the  Act,  is  not  such  ao' 
irregularity  as  vitiates  the  whole  proceedings  and  renders  the  deoreaand  a  sale  m 
execution  thereof  void. 

Per  Jacxson,  J. — ^The  words  in  s.  56  '^  upon  proof  that  the  summons  or  procla<^ 
mation  has  been  duly  served  acccnrding  to  tbe-  provisions  of  this  Act "  refer  to  the 
ikiode  in  which  a  summons  is  to  be  servec^  and  not  to  the  agenoy  by  which  it  is  to 
be  served. 

This  was  a  snii  by  a  mortgagor  to  reoaver  possession  of  they 
mortgaged  premises  which  were  sitaated  in  Dehi  Panchanno'-^ 
gram^  in  the  district  of  the  24fPerguanahs  and  for  mesna 
profits. 

In  Febmary  1863  a  snit  was  instituted  by  the  Gk>yernm6nt 
in  the  Court  of  the  Collector    of  the  24-Pergunnahs  against 

*Begular  Appeal,  No.  246  of  1871,  from  a  decree  o!  the  second  SuborcUnat^ 
Judgeof  the  24-P«rganiiahi^  dated  the  diet  July  1871. 


Digitized  by 


Google 


BENGAL  LAW  REPORTS.  ,  [VOL.  XT. 

^873        Ashootosh  Deb  and  Promothonath  Deb,  the  recorded  tennanta  of 


Mackintosh  the  property  in  dispute.     But  on  discovery  that  these  persons 
V.  were  dead,  and  that  Nobinmoney  Dossee>  Charoo  Chunder  Ghose, 

tC  A  T  T  Y    T)Oflfl 

MuLLCK.  and  Surruth  Chunder  Ghose,  the  second,  third,  and  fourth  defend- 
ants in  the  present  suit,  had  accepted  the  summons  and  gi*anted 
receipts  as  their  heirs,  the  last  named  persons  were  substituted 
as  defendants,  and  a  summons  was  issued  requiring  them  to 
appear.  This  summons  was  served  by  a  peon  from  the  Courfc 
of  the  Collector  of  the  24-Pergunnahs,  by  affixing  a  copy  to  the 
outer  door  of  the  defendants'  house  in  Calcutta,  and  another  copy 
in  the  Collector's  office,  it  being  stated  that  the  defendants 
could  not  be  found  on  search  being  made.  The  defendants  at 
the  time  of  service  were  living  in  Calcutta.  None  of  the 
defendants  appeared,  and  an  ex  parte  decree  was  passed  against 
them,  in  execution  of  which  the  property  was  put  up  for  sale 
and  purchased  on  the  14th  August  1868  by  Nobin  Chunder 
Bose,  one  of  the  defendants  in  the  present  suit,  for  Rs.  240. 
The  latter,  in  April  1869,  mortgaged  it  to  one  Nilkant  Holdar^ 
and  on  the  28fch  April  1870,  in  order  to  redeem  the  mortgage 
and  meet  other  liabilities,  he  conveyed  it  to  the  ^defendant 
Kally  Doss  MuUick,  for  Rs.  2,400, 

The  property  had  been  mortgaged  by  the  owners  to  the  plain- 
tiff in  1863,  and  on  the  14th  April  1870,  he  had  obtained  a 
decree  for  foreclosure.  He  alleged  in  his  plaint  that,  on  endea- 
voring to  obtain  possession  under  this  decree,  he  was  opposed  by 
the  defendant  Nobin  Chunder  Bose,  the  purchaser  at  the  sale  in 
execution  of  the  decree  for  rent,  who,  he  stated,  was  a  mere 
benamidar  of  the  mortgapfors.  He  submitted  that  the  rent  suit 
was  irregular  and  collusive,  and  that  the  decree  therein  and  sale  in 
execution  were  therefore  invalid  ;  and  he  prayed  that  the  sale 
might  be  set  aside,  and  that  possession  and  mesne  profits  might 
be  decreed  to  him. 

Written  statements  were  filed  by  Nobin  Chunder  Bose,  Cally 
Doss  MuUick,  and  the  Collector  of  the  24-Pergunnahs,  who  had 
been  joined  as  a  defendant  by  the  plaintiff. 

The  Subordinate  Judge  dismissed  the  plaintiff's  suit,  holding 
inter  alia  that  there  was  no  such  irregularity  i»  the  proceedings 
in  the  rent  suit  as  would  invalidate  the  decree,  and  that  the 
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evidence  as   to   the  benami  nature   of  Nobin  Chnnder  Bose's        1^73 
purchase  was  insufficient.  Mackintosh 

The  plaintiff  appealed  to  the  High  Court.  Kaily  Bobs 

MULLICK. 

The  Offg.  Advocate- General  (Mr.  Paul)  (with  him  Baboo 
Amhica  Chum  Ohoee)  for  the  appellant.  ^ 

Baboos  Oopal  Lall  Mitter  and  Nilmadhul  Bose  for  the 
respondents 

The  Advocate-Oeneral. — The  rent  suit  was  altogether  imformal  ; 
there  having  been  no  servi'^e  of  summons  according  to  law,  and 
consequently  no  jurisdiction  in  the  Judge  to  pass  any  decree 
whatever.  The  receipt  for  the  first  summons  was  given  by 
persons  who,  at  the  time,  were  perfect  strangers  to  the  suit,  and 
it  could  not,  therefore,  amount  to  acceptance  of  service.  Act  X 
of  1859,  s.  47,  provides  that,  where  the  defendant's  abode  is  in 
another  district,  the 'summons  shall  be  served  through  the  Col- 
lector of  such  district.  [Couch,  CJ. — ^The  summons  was 
served^  though  not  in  the  regular  manner.]  The  proceeding  was 
unwarranted,  and  therefore  a  nullity,  and  not  a  mere  irregularity — 
2  Ohitty  s  Archbold  6, 1471.  The  Act  must  be  strictly  complied 
with,  or  the  decree  be  set  aside ;  see  Mahir  fja  Mahashur 
Sing  Bahadur  v.  Baboo  HurrucJe  Narain  Singh  (1).  The 
decree  was  a  nullity,  and  the  sale  thereunder  wholly  invalid. 

Baboo  Oopal  Lall  Hitter  for  the  respondents.— There  is  no 
appeal  from  a  judgment  passed  ex  parte  against  a  defendant  for 
non-appearance— Act  X  of  1859,  s.  58.  [Couch,  C.J. — ^That  is 
where  the  defendant  has  been  duly  served  according  to  the 
provisions  of  the  Act,  see  s.  56.]  There  has  been  no  failure  of 
service,  the  mode  of  service  may  not  have  been  regular,  but  the 
mortgagors  were  made  aware  of  the  suit,  which  is  the  whole 
object  of  service. 

The  Advocate-Oeneral  in  reply. 

The  following  were  the  judgments  of  the  Court : — 

Couch,  C.J. — The  case  put  forward  in  the  plaint  in  this  suit 
was  that  Nobin  Chunder  Bose  had  made  a  purchase  as  the 

(6  9  Moore's  LA.,  268. 
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WQ       benamidar  for  the  seccmdi  third  and  foarth  defendants ;  that  the 


Macuntobb  sixth  defendant  had  subsequently  made  a  collnsiye  purehase 
Kally  d  ^^^°^  Nobin  Ohunder  Bose  ;  that  the  sale  at  which  the  property 
HuLLioK«  in  suit  was  purchased  was  in  execution  of  a  decree  passed  ia.  a 
previous  suit ;  that  as  the  suit  was  irregular  and  coUusiye,  the 
decree  passed  therein,  and  the  sale  in  pursuance  of  it^  were 
iuTalid  and  the  plaintifE  prayed  that  the  illegal  and  GolluaiTe 
sale^  as  he  called  it»  should  be  set  aside* 

There  was  no  pretence  for  alleging  that  there  was  any  collu* 
sion  on  the  part  of  the  Collector^  nor  has  ib  been,  shown  that 
Gharoo  Chunder  brought  about  the  sale  by  any  intentional 
default  in  paying  the  rent  due  to  the  Government.  In  fact^  the 
case  as  presented  to  us  now  is  that  Nobin  Chunder  Bose  pur- 
chased on  behalf  of  Charoo  Chunder  and  Surrnth  Chunder^  and 
it  was  simply  a  case  of  benami  transaction. 

An  objection  has  been  taken  to  the  validity  of  the  sale  that 
the  defendants  in  the  suit  brought  by  the  Government  were  not 
summoned.  It  was  put  as  high  as  that  by  the  learned  Advocate* 
General.  This  objection,  although  not  distinctly  raised  in  the 
plaint^  may  be  considered  as  coming  under  the  allegation  thai 
the  suit  was  irregular. 

vlt  appear  that  the  suit  being  commenced  by  the  Government 
through  Prosonno  Coomar  M.ookerjee,  the  head  mohurir, 
Ashootosh  Deb  and  Promothonath  Deb  were  made  defendants  in 
the  plaint.  Then  it  was  discovered  that  they  were  dead,  and  the 
second,  third  and  fourth  defendants  accepted  the  summons  and 
granted  receipts  as  the  heirs.  A  summons  was  issued,  entitled  '*  in 
the  suit  of  Prosonno  Coomar  Mookerjee,  head  mohnrir,  on  part 
of  Government"  as  plaintifEi  and  these  perscms  as  defendants, 
requiring  them  to  appear  on  the  9th  of  Apnl  1868.  This  sum- 
mons appears,  from  the  receipt  of  the  peon,  wliich  is  annexed  to 
it,  to  have  been  served  by  being  affixed  to  the  outer  door  of  the 
house  of  the  defendants,  it  being  stated  that  on  search  they  were 
not  to  be  found.  Now  s.  45  ol  Act  X  of  1859  ptovidea 
that  'Hhe  summons  shall  be  served  by  delivering  a  copy  of 
the  summons  to  the  defendant  personally  when  practicable, 
or  if  the  summons  connot  be  served  on  the  defendant  per- 
sonally, by  affixing  a  copy  of  it  to  some  conspicuous  part  oi^ 
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hisusBal  place  of  abode,   and  also    affixing  a  copy  of   tlie  same       ^^^ 
in  the    Collector's   office/'     S.  47  provides   that,  if  the  •'  place  IHckwtobh" 
of  abode  of  the  defendant  be  in   another  district,  the  summons,  ^^  ly  D  sa 
toother    with  the   costs  of  the  service    thereof,  shall  be  sent,     Httllick. 
by    the  public    post,  to  the  Collector  of  snch  district,  who  shall 
issne  l^e  enmmons   and  retnm  the  same  after   servTee»  with  the 
prescribed    endorsement    to  the    officer  by  whom   it  was  trans- 
mitted   to  him.*'    These  defendants,  it    is  said,  were  living   in 
another  district,   in   the  distri(\t   of  Calcutta,    the  proceedings 
being  in  the  Court  of  the  Collector  of  the  24'Pergunnahs»  and  it 
is  upon  the  gfround  that  the  summons  was  not  sent,  in  the  man* 
ner  indicated,  to  the  Collector    of  Calcutta,  that    the  Advocate- 
General  has  rested  his  objection  to  the  validity  of  the  decree. 
It  is  true  as  argued  by  him    that  s.  56  says  :— ^<  If  on    the  day 
fixed  by  the  summons  or  proclamation  for  the  appearance  of  the 
idef endant  the  plaintiff    only    appears,  the  Collector    upon  proof 
tiiat    the    summons    or  proclamation    has    been   duly   served, 
according  to    the    provisions    of    this    Actj    shall    proceed   to 
examine    the  plaintiff   or  his  agent,    and    after  considering  the 
allegations  of  the  plaintiff  and  any  documentary  or  oral  evidence 
adduced    by    him,    may    pass   judgment   ex  parte  against  the 
defendant ;"  but  it  appears  to  me  that  the  words  as  to  summons 
or    pit>olamation  being   duly  served  according  to  the  provisions 
^f  the    Act    refer  to  the  mode    of  service    directed    by  s.   45 
and  it  would  not  be    a  ground  for   not  proceeding  with  the  ease 
that  the    summons  was  not  served  through    the  Collector  of  the 
district,  but    by  an  officer    of  the  Court    itself,  if  the  summons 
had    been  served    in    the  manner    the  Act    requires,    namely, 
personally    when  it  is  practicable,  or    by  affixing    a  copy  to  the 
defendant's  place  of  abode  when  personal  service  is  not  possible. 
S.  58  provides   that  an  appeal   shall  not  lie    *'  from  a  judgment 
passed  ex  parte  against  a   defendant  who  hns  not  appeared,  but 
that   in  all  such  cases  if  the    defendant   shall,  within    15  days 
after  any  process  for  enforcing  the  judgment  has  been  executed, 
or  at  any   earlier  period,    show    good    and    sufficient    cause 
for    his  previous  non-appearance,  and    satisfy    the    Court   that 
there  has    been  a  failure  of  justice,    the  Collector   may,    upon 
such   terms  and   conditions  as    to  costs  or   otherwise  as  he  may 
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^^^^  thiuk  proper,  revive  the  suit  and  alter  or  rescind  the  decree 
Mackinjosh  as  the  justice  of  the  case  requires/'  In  this  case  I  think  there  was 
Kally  Does  ^^  ^  parte  judgment  against  the  defendants  which,  if  they  had 
MuLwcw.  b^en  prejudiced  by  the  summons  having  been  served  on  them  ia 
this  niauner,  instead  of  through  the  Collector  of  Calcutta,  they 
should  have  applied  to  have  set  a -ide.  There  woold  be  really  no 
reason  for  setting  aside  the  J  ndgmeut  if  they  had  notice  of  the  pro-* 
ceedings.  The  summons  having  been  served  on  them  by  a  peoa 
from  the  Court  of  the  24-Pergunnahs  would  give  them  notice  just 
as  well  as  if  it  had  been  served  by  a  poon  of  the  Collector  of  Cal- 
cutta. It  seems  to  me  there  is  no  reason  for  holding  that  an 
irregularity  of  this  kind  by  which  the  party  is  not  injured 
vitiates  the  whole  proceedings  and  renders  the  decree  void,  and 
as  was  contended  for  by  the  learned  Advocate-General  that  the 
sale  should  also  be  treated  as  void  and  as  giving  no  title  to  the 
purchaser.  No  authority  going  to  such  a  length  has  been  quoted 
to  us.  I  think  the  decree  was  not  rendered  void  by  the  sum- 
mons not  being  served  through  the  Collector  of  Calcutta. 
The  appeal  must  be  dismissed  with  costs. 

Jackson,  J. — I  am  entirely  of  the  same  opinion.  On  the  first 
part  of  the  case  the  plaintiff  asks  us,  sitting  here  in  appeal,  to. 
declare  that  the  decree  obtained  against  Charoo  Chunder  and  his 
co-defendants  was  a  nullity,  and  then  to  go  on  and  set  aside  the 
sale  by  which  the  land  in  dispute  was  conveyed  to  Nobin 
Chunder  Bose.  I  entirely  concur  in  the  view  taken  by  the  Chief 
Justice  as  to  the  meaning  of  the  words  in  s.  56,  Act  X  of 
1859,  with  reference  to  a  summons  bding  duly  served  according 
to  the  provisions  of  that  Act.  It  seems  to  me  that  those  words 
clearly  refer  to  the  mode  in  which  a  summons  is  to  be  served, 
and  not  to  the  agency  by  which  it  is  to  he  served.  If  we 
suppose  that  the  plaintiff,  or  that  the  defendants  in  the  rent  suit, 
had  proceeded  by  way  of  application  to  the  Revenue  Court,  to 
set  aside  the  ex  parte  decree  on  the  ground  that  the  summons  was 
Hot  duly  served  under  the  provisions  of  the  Act,  can  we  suppose 
that  the  Kevenue  Court  would,  adverting  to  the  terms  of  s.  58 
have  set  aside  its  own  decree  ?  It  must  be  borne  in  mind  that 
the  land  in  respect  of  which  the  arroar  of  rent  was  claimed  is  in 
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Dohi  Panobannogram^  which  i«  a  suburb  of  Calouttai  and  that  ^B73 
the  occupants  of  the  land  lived  just  within  the  town  of  Calcutta,  Macsihtosh 
at  a  distance  which  does  not  precisely  appear,  but  which  oertainly  ^^jj^t  do« 
ch>6t  not  exceed  two  or  three  miles*  Can  we  suppose  that  ¥wj-ick. 
under  such  circumstances  the  Collector  would  hare  held 
that  the  'summons  had  not  been  duly  served  according^ 
to  the  provisions  of  the  Act,  because  the  serving  officer  was  a 
peon  on  his  own  establishment,  and  not  on  the  establishment  oE 
a  neighbouring  Collector,  and  that  in  consequence  failure  of 
justice  occurred,  for  unless  he  were  of  that  opinion,  he  could  not 
have  granted  a  new  trial  ?  Then,  is  the  plaintiff  in  the  present 
ease  to  be  in  a  better  position  than  the  defendants  in  the  rent 
suit  would  have  bean  if  they  applied  under  s.  58,  Act  X  o€ 
1859  7  It  appears  to  me  that  he  ought  not,  and  that  there  would 
be  eonsiderabie  danger  in  allowing  him  so  to  stand  ;  for  other- 
wise, instead  of  submitting  the  question  as  to  the  regularity  o£ 
the  rent  decree  obtained  to  the  Courts  which  granted  it,  it  would 
be  leaving  the  matter  to  be  tried  by  a  different  Court,  and 
considerable  facility  would  thus  be  afforded  for  collusioa 
between  the  plaintiff  and  the  defendant  for  the  purpose  of 
defeating  a  third  party,  the  fpurohaser  of  the  land  sold.  But  in, 
addition  to  that,  it  seems  to  me  to  be  extremely  doubtful  whether 
tbe  Civil  Courts  which  includes  not  only  the  Court  of  the 
District  Judge  and  of  the  Subordinate  Judge,  but  also  that  of  the 
Moopsiffy  is  competent  to  enquire  in  to  the  regularity  of  decrees 
obtained  in  the  Revenue  Court,  and  either  set  them  aside,  or 
f^reat  them  as  nullities,  on  the  ground  of  greater  or  less  irregu* 
larities  in  the  proceedings*^  But  even  if  we  admit  that  the 
decree  ought  in  this  case  to  have  been  set  aside,  and  that  the 
Civil  Court  might  deal  with  it  as  the  plaintiff  asked,  will  the 
sale  for  that  reason  be  annulled  f  As  far  as  I  am  aware,  [all  the 
decided  cases  in  this  Court  take  the  clear  position  that  under 
such  circumstances  the  sale,  which  has  been  held  in  execution  of 
a  decree  either  of  the  Civil  or  the  Revenue  Court,  does  not  fall 
simply  because  the  decree  has  been  afterwards  set  aside.  I 
think,  therefore,  that  this  Court  could  not  on  the  ground  con- 
tended for  by  the  plaintiff,  even  if  it  were  made  out,  declare  the 
sale  to  be  invalid. 
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1873  I    agree^    therefore,   in   thinkiDg  that   this  appeal  must  bo 

Mackintosh  dismissed  with  costs» 

f. 
Kallt  Doss 
MtJLLicK.         MiTTEB,  J. — I  am  of  the  same  opinion.     I  do  not  think   thafc 

the  mere  fact  of  non-service  of  summons^  according  to  the  pro- 
visions of  the  Act^  is  sufficient  to  render  a  decree  passed  by  a 
Court  of  competent  jurisdiction  an  absolute  nullity  ;  for  it  is 
clear  from  the  provisions  of  s.  119  of  Act  VIII  of  1859,  as  well 
as  from  those  of  s.  58,  Act  X  of  the  same  year^  that,  unless  such 
a  decree  is  impeached  witliin  the  time  prescribed  by  thos^ 
sections^  its  validity  cannot  be  questioned  afterwards.  If  a 
decree  passed  by  a  Court  of  competent  jurisdiction  were,  as  con- 
tended by  the  appellant,  an  absolute  nullity  merely  because  the 
summons  had  not  been  duly  served,  the  Legislature  would  not 
have  made  those  provisions  for  having  such  a  decree  set  aside 
within  a  prescribed  period  of  time.  I  have  further  to  remark 
that  Ihff  objection  as  to  the  validity  of  the  decree  does  not  affect 
the  sale  to  the  purchaser  Nobin  Chunder  Bose^  and  in  that 
respect  the  case  falls  within  the  principle  laid  down  in  the 
case  of  Jan  AU  v.  Jan  A  li  Chowdhry  (1).  In  that  case  a  suit  for 
arrears  of  rent  had  been  brought  against  the  plaintiff^  and  au 
^j^ar^e  decree. passed  against  him.  While  that  decree  was  in 
force^  the  plaintiff's  pix)perty  was  sold  in  execution,  and  pur- 
Chased  bona  fide  by  one  of  the  defendants.  The  decree  waa 
afterwards  set  aside  on  the  application  of  the  plaintifE  undei^  the 
provisions  of  s.  58,  ^ct  X  of  1859,  upon  the  ground  that  he  had 
been  kept  in  ignorance  of  the  proceedings  instituted  against  him 
by  the  fraud  of  the/principal  defendant.  But,  notwithstanding 
the  reversal  of  the  decree,  the  Court  refused  to  interfere  with 
the  sale  on  the  ground  that,  at  the  time  when  it  was  made^  the 
decree  was  in  full  force  (2). 


Appeal  disTnissed. 


(1)  1  B.  L.  B,,  * .  C.56,  there  was  not  sufficient  evideoce  to  est ab- 

(2)  Thtir  Lordsbips  all  agreed  with    lish  that    Nobin  Chunder    Bose  •bouhgft 
the  Bubordiuate  Judge  in  holding  that    benami-fortbe  zuoi'tgagora. 
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Btf/bra  Sir  Bichard  Oouch,  KL.  Chief  Justice,  and  Mr.  Justice  Kemp, 

IS7S 
UEBGHOO  OHUUDER  SAROAR  awd  others  (Plaintipt)  v,  J.  H^      ApHllQ. 

RAVBNSHAW,  Magistrate  of  Dinagbporb  (Defbni>ant)  * 

Bemovalqfa  Houte  by.  Order  of  Magistrate^^Suit  for  Posseaeion  and  for 
Damages — Jurisdiction  of  Civil  Cowt^Crimindl  Procedure  Code  [Act  XXV 
of  leei  and  ActVinoflS69).ss.  SOS, 310.^  3 ll—ilo <  FI/Io/ 1869,  «.  1. 

A  Magittraila  inMd  tm  order  under  8. 308  of  Act  VIII  of  |186d  oalHnfr  upon  A. 
to  raniMrohUhiiit  ia  being  mi  obstruction  to  a  public  highway.  A.  claimed,  a  jury 
under  a.  810,  the  majority  of  whom  found  that  the  Magistrate's  order  was 
reasonable  and  proper.  A.  refused  to  obey  the  order,  and'his  hut  was  removed 
nnder  s.  31t.  A,  sued  the  Magistrate  for  possession  of  the  land  and  for  damages, 
hsM  that  tooh  luit  would  not  lie  (1). 

This  sait  arose  oat  of  cerfcain  proceedings  taken  bjrthe  defend* 
ant^  the  Magistrate  of  Dinagepore.  It  appeared  that  the  plluntiffs 
had  erected  a  hoose  in  such  a  manner  as  in  the  Magistrate's  opinion 
aisonnted  to  an  obstrnotion  to  a  public  highway,  and  under  s.  308 
of  Act  VIII  of  1869^  the  Magistrate,  on  the  15th  September 
I870j  ordered  the  pTainti£Fs  to  remore  the  saine^  or  to  show  cause 
against  the  order  within  a  certain  time.  XTpon  the  plaintiffs' 
request,  a  jury  was  appointed  under  &«.  310>  the  majprity  of  whom 
found  that  the  Magistcat's  order  was  a  reasonable  and  proper 
one.  In  con8e(inenoe  of  the  plaintiffs  failing  to  obey  the  order^ 
the  house  was,  oa  the  29 th  November  1870,  broken  down  and 
remoTed,  and  the  plaintiffs  thereupon,  brought  the  present  suit 
against  the  Magistrate,  alleging  that  the  house  had  been  used  by 
them  for  a  long  time  as  a  shop,  that  it  was  no  obstruction  to  the 
poblio  road,  and  that  consequently  the  Magistrate  had  no  power 
to  pass  the  order  of  the  15th  September  1 870 ;  and  they  prayed  for 
possession  of  the  land  anod  the  prioe  of  the  house  broken  down, 

•  Special  A|>peaU  No.  1012  of  1872.  from  a  decree  of  the  Subordinate  Judge  of 
Dinagepore,  dated  tba28th  March  1872,  reversing  a  dbcree  of  the  Munsif  of  that 
district,  dated  the  20th  September  1871. 

(V  Se^  Lalji  Vhheda  Jotcha  Vowha,  8  Bom.  H.  C   Pep.,  A.  €^  H ;  and 
Act  X  of  1872,  9.  521. 
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1173  reversing  the  question  of  damages  arising  from  the  business  of 
Mbbohoo  the  shop  being  stopped  for  a  separate  action.  The  Munsif  held 
^^  cah"  *^^*  ^^^  present  suit  was  not  brought  either  directly  or  indirectly 
«•  _  for  the  purpose  of  setting  aside  the  order  of  the  Magistrate^ 
nor  could  that  order  be  set  aside  ;  and  that,  inasmnch  as  the 
Government  had  undertaken  to  defend  the  snit^  the  Magistrate^ 
ought  to  be  released  from  all  liability.  He  gave  a  de^ee  against 
Government  for  possession  of  the  lands  sued  for,  and  also  for 
the  price  of  the  earth  taken  away.  From  this  decision  both 
parties  appe^ed.  The  lower  Appellate  Court  dismissed  the 
plaintifEs'  appeal  and  decreed  the  appeal  prefetred  on  behalf  of 
Government,  ^holding  that  the  plaintiffs  were  indirectly  trying 
to  set  aside  the  order  of  the  Magistrate*  and  that  such  order 
could  not  be  set  aside  by  a  Civil  Court.  Against  this  decree  the 
plaintiffs  preferred  a  special  appeal. 

Baboos  Romeihchunckr  Hitter  and  Eajmder  Nath  Bose  for  tha 
appellants. 

The  Legal  Bememhrancer  (Mr.  Bell)  and  the  Senior  Govern- 
ment Pleader  (Baboo  Vnnoda  Peraand  Banerjee  for  the  res- 
pondent. 

Baboo  RomBskchunder  Mitter.^^We  sue  for  possession  of  the 
land  on  which  this  house  was  built.  [Cotrcn,  C.J. — But  this  land 
is  k  piece  of  a  public  road,  so  it  was  found  by  the  majority  of  tb^ 
jury ;  surely  a  suit  against  a  Magistrate  for  possession  of  apiece 
of  a  public  road  is  novel.]  Possession  being  taken  away  by  the 
order  of  the  Magistrate,  we  are  entitled  to  recover  possession 
from  him.  Some  of  the  jury  were  of  opinion  that  the  road  did 
not  extend  up  to  the  house.  The  concluding  clause  of  s.  31 1  of 
Act  VIIl  of  1869,  though  it  prevents  the  Civil  Courts  from 
entertaining  a  suit  to  restrain  a  Magistrate  from  carrying  out 
an  order  made  under  s.  SOS^  or  a  suit  for  damages  against 
the  [Magistrate,  does  not  bar  a  person  against  whom  such 
order  has  been  carried  into  effect  from  instituting  a  sait 
to  prove  that  land  declared  by  the  Magistrate  to  be  public 
is  his  private  property — Lalji  Ukhsda  v.  Jowha  Dowba  (I). 
(l)8Bom.  H.aRep.,A.  C„94. 


Digitized  by 


Google 


TOL.  XI.J  HIGH  COUBT.  i^ 

[OouOT,  0, J.,-^Bat  in  that   oase  the    Collector    dicl  not  s^ll  a       ^^'^^ 
piece  of  the  public  rcad4]     The  land  wae  sold  aa  being  wasted  and     mkkchoo 
the  wood-work  erected  on  it  removed  as  being  an  obstrnction«    ^^abc^T 
The  other  side  will  rely  on  TJjaXamayi  Dcui  y.   Chandra  Kumar  r. 

Neogi  (l),  but  that  case  only  decides  that  a  suib  to  restrain 
a  Magistrate  from  carrying  his  order  into  efft*ct  will  nofc 
lie  ;  it  does  not  say  that  a  snit  brought  after  such  order  lias 
been  carried  into  eftect  would  not  lie ;  on  this  ground  that 
case  was  distingaished  in  LaZ/i  CrX^^da  v.  Jowba  Dowba  (2). 
[Couch,  C.J. — I  innst  prefer  the  decision  of  the  Full  Bench 
of  this  Court.  I  cannot  see  why  a  suit  does  not  lie  to  restrain 
tt  party  from  doing  an  act*  yet  for  the  performance  of  which  ' 
he  wottld  be  afterwards  liable  to  an  action  ]  The  plaintiffs  allege 
that  this  land  is  their  private  property  ;  whether  it  is  or  not 
is  the  question  to  be  tried  in  the  snit  which  is  one  of  a  civil 
nature,  and  under  s.  1  of  Act  Ytil  of  1859, 1  am  entitled  to  a 
dectsioti  of  a  Civil  Court  on  it  unless  the  cognisance  of  such  suit 

1e  taken  away  by  express  enactment. 

*  * 

The  Lsgal  Bememhranc^.r.^-^A  party  dissatisfied  with  an 
ordar  passed  by  the  Mhgistrate  under  s«  308  of  ActYIII  of 
1809  htm  hiB  remedy  nnder  s.  810  of  the  tame  Act.  Where  a 
q)eoial  remedy  is  given,  the  general  remedy  is  thereby  taken 
away— <7oZfcctoro/Pa<nav.  Banumttth  Tdgore(i),  Bakharam. 
Shridhar  Gadkari  v.  His  Chairman  of  the  Municipality  of 
KalyHn  (4)i  and  Q^iasnv.  Dean  and  Chapter  of  Bocheater  {b) 
S.  808  of  Act  XXV  of  1861  is  a  reenactment  of  Act  XXI 
d  1641|  and  under  the  old  law  no  suit,  such  as  the  preeent, 
would  Ke*— 5o&im>  Fatuch  v.  Omoola  Koowur  (6)«  Pranktsheri 
Swrma  v.  Uamrooder  Swrma  (7),  and  Bamhiehore  Bhuttachar^ 
Jeo  r,  BiHahur  Bh%Maohafjee  (8)  ^  see  also  Oovemment  v.  Brij- 
$c&ndtee  Da$$ee  {QJ.  The  reason  for  taking  away  the  jurisdic- 
tion in  such  cases  from  the  Civil  Courts,  and  giving  it  to  the 
Magistrate,  is  stated  in  Baroda  Erasad   Mostafi  v.     Oorachand 

U)  4  R  L.  ».,  r.  B..  24.  (5)  20  L.  J.,  Q.   B.,  467. 

(S)  8  Bom.  H.  C.  Bep.,  A  0 ,  94.  (6)  Marsh.,  7. 

(3)  Case  No.  3354  ;  of  1964 ;  25th  Feb-     (7)  Id,,  214. 
raaryl867.  {B)  Id.,^l. 

{A)  7  Bom.  H.  0.  Rep,,  A.  C,  S3.  (9)  S.  D.  A.,  1848,  456. 
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1873  Mostafi  (1).  The  case  of  Ujalamayi  Dan  v.  Chandra  Kumar 
Mbechoo  Neogi  (2)  is  directly  in  point.  If  such  an  action  as  the  present 
^s"  BCAB*  was  to  succeed,  there  would  be  no  end  to  the  legal  proceedings  in 
such  wises — Madhdb  Chandra  Guho  v.  Kamalahant  Ghucker- 
buUy{S). 

The  Legal  Remembrancer  was  stopped  by  the  Court. 

Baboo  Bomeschujider  Mitter  did  not  reply. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.— In  this  case  it  appears  that  the  Magistrate^ 
considering  there  was  an  unlawful  obstruction  or  nuisance  on  a 
public  thoroughfare  by  the  buldings  which  are  called  in  tl?is 
suit  the  plaintiffs'  mud  kothi,  made  an  order  under  s.  808 
of  the  Code  of  Criminal  Procedure.  The  plaintiffs  dissatisfied 
with  the  order  availed  themselyea  of  the  power  given  to  them 
by  s.  310,  and  applied  to  have  it  tried  by  a  jury  whether 
the  order  of  the  Magistrate  was  a  right  and  proper  one.  A  jury 
was  appointed,  and  their  findiilg  was  that  the  order  was  reason- 
able and  proper.  They  also  found  thst  this  building  of  the 
plainti&  was  an  obstruction  to  the  pubHo  thoroughfare.  The 
present  suit  is  brought  against  the  Magistrate,  the  plaintiffs  com- 
plaining that  by  his  order  the  building  had  been  demolished,and 
the  earth  had  been  taken  away  for  the  purpose  of  repairing  the 
adjacent  public  road,  and  claiming  200  rupees  for  the  value  of 
the  materials  of  the  building,  and  asking  for  the  recovery  of  the 
land,  as  to  which  the  suit  is  valued  at  800  rupees.  Now 
s.  811  says,  that  "  no  suit  or  action  shall  be  entertained  in  any 
Court  in  respect  of  anjrthing  necessarily  or  reasonably  done  to 
give  effect  to  the  order''  of  the  Magistrate  after  the  finding  of  thet 
jury,  where  thei'e  is  a  jury  ;  and  were  no  jury  is  applied  for^ 
after  the  passing  of  such  order.  In  regard  to  the  damages 
claimed  for  the  demolition  of  the  building,  they  are  cleiurly 
claimed  for  something  which  was  necessarily  and  reasobably 
done  to  give  effect  to  the  order  for  rem6ving  the  obstruction. 

(1)  3  B.  L.  R.,  A.  0.,295.  (3)  6  B.  L.  R.,  643 

(2)  4  B.  L.  R.,  F.  B.,  ^4. 
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Ifc  is  plainly    within  the  terms  of    8.311,    and   no    action    can        ^^^^ 

be  brought  for  it.  Then)  in  regard  to  the  part  of  the  claimwhich  Merchoo 
is  for  the  recovery  of  the  land,  althongh  it  is  put  in  that  shape,  ^q^^^xJ^ 
it  is  in  reality  an  action  against  the  Magistrate  on  account  of  t'. 
the  plaintiffs  having  been  dispossessed  of  what  they  say  is  their 
land  in  carrying  out  this  order.  If  there  is  any  cause  of  action 
against  the  Magistrate,  it  U  that  he  has  dispossessed  the  plaintiffs 
of  their  land,  and  he  has  only  done  so  in  giving  effect  to  an 
order  made  under  s.  308  of  the  Code  of  Criminal  Proce- 
dure. State  the  nature  x)f  the  plaintiffs  claim  in  any  way  you 
may,  it  comes  within  ,  that  section.  There  is  another  objection 
to  the  plaintiffs  being  allowed  to  sue  for  the  recovery  of  the 
land ;  they  say,  in  fact,  the  land  is  our  private  property  ;  there 
is  no  public  road  or  way  over  it,  and  it  is  no  part  of  a  thorough- 
fare, and  so  we  claim  to  have  possession  of  it  given  to  us.  But 
tbe  question  as  to  whether  it  is  part  of  a  public  thoroughfare 
has  been  tried  in  the  manner  which  the  law  has  provided  in  the 
Code  of  Criminal  Procedure,  namely,  by  a  jury,  and  it  has  been 
found  against  them.  I  say  nothing  as  to  the  propriety  of  that 
decision  (probably  it  is  a  very  right  and  proper  one),  as  we 
have  nothing  to  do  with  that  now.  The  plaintiffs  have  had  what 
the  law  gives  them,  the  right  to  have  the  question  determined 
by  a  jury  partly  selected  by  themselves,  and  a  majority  of  the 
jury  bm  found  against  them.  They  are  not  at  liberty  to  bring 
a  suit  in  the  Civil  Court  to  have  the  question  tried  again, 
and  in  fa6t  to  have  the  order  of  the  Magistrate  under  s.  308^ 
and  the  finding  of  the  jury,  reversed,  and  the  whole  matter 
reopened.  The  consequence  of  that,  as  pointed  out  by  theLegaj 
Remembrancer,  would  be  that  there  might  be  another  order 
by  the  Magistrate,  another  jury  appointed,  another  similar  find- 
ing, and  then  another  suit,  and  so  on.  The  law  does  not  allow 
that. 

There  are  no    grounds  therefore  for  this    appeal,   which  must 
be  dismissed  with  costs. 

Appeal  dismis&ed. 
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APPELLATE  CRIMINAL. 


1873  Brfon  Mr.  Juitie*  PhearandMr.  Juiike  Olover. 

April  29  4* 

THE  QUEEN  v.  KOONJO  LETH  avb  otbbbs.* 


30. 


See  also      Verdici  of  Jury  99i  aBid^—A&pwiial  -  Criminal  Procedure  Code  (Ad  1  ej 
12  B  L  tt  263.  .  1872^.  „,  263,  271,  2$7,  and  288. 

On  a  trial  by  jury  before  a  SestioiiB  Judge,  tbe  jnry  returned  a  Terdlot  of  goiliy. 
Tbe  Judge  disagreed  with  fhe  rerdieti  and  sabnitted  the  case  to  the  Uigli  Conrt. 
Held  that  the  High  Goart  had  power  to  set  aside  the  verdict  oC  the  jury,  and  to 
direct  an  acquittal. 

a  263  of  the  Criminal  Frocedore  Code  (Act  X  of  1872)  explained. 

In  this  caae  the  prisoners  wore  f  oaiid  guilty  by  a  jary  of  the 
offence  of  daooity,  and  some  of  tliem,  of  baying  stolen  property 
in  their  possession,  knowing  it  to  be  stolen.  The  Judge  who 
tried  the  case  disagreed  with  the  verdict,  and  accordingly,  under 
s.  263  of  the  Criminal  Procedure  Code  (X  of  1872),  submitted 
the  case  to  the  High  Court. 

Mr.  Ohofte  <with  him  Baboo  Lukhy  Ohum  Boae)  for  the  pri- 
soners contended  that,  when  a  case  has  been  referred  by  a 
Judge  under  s.  263  of  the  Criminal  Procedure  Code,  the  High 
Court  can  set  aside  the  verdict  of  a  jnry,  and  direct  an  lu^nittal. 
The  section  is  entirely  novel.  Tbe  disagreement  referred 
to  in  0.263  must  be  disagreement  on  fact;  the  Judge  can 
settle  any  question  of  law,  the  jury  are  concerned  with  the 
facts  only.  An  appeal  by  a  prisoner  under  s.  271 ,  from  a  ver- 
dict of  the  jury,  must  be  on  a  question  of  law»  but  in  that  sec- 
tion there  is  no  reference  to  a  disagreement  between  the  Judge 
and  jury,  therefore  the  '*  appeal'^  mentioned  in  s.  263  is  to  be 
taken  in  a  wider  sense,  and  the  case  submitted  is  to  be  treated 
as  an  appeal  on  a  question  of  &ct,  as  well  as  of  law.  [Olovbb,  J. 
—But   what  is  the    meaning  of  the    words    in    s.  263,  '*  but  it 

*  Reference  to  the  High  Goort  under  s.  263  of  the  Criminal  Proeedare  Code 
(Act  X  of  1872)  by  the  Officiating  Sessiooi  Judge  of  Moor9hedabad  in  his  letter 
No.  68,  dated  the  39th  March  1873.^ 
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may  convict  the  accused  person  on  the  facts  ?*']  That  is,  the  1^73 
High  Court  may  even  go  so  far  as  to  convict  a  person  who  has  Quebi^ 
been  acquitted  by  a  jury,  for  it  could  not  have  been  the  desire  of 
the  Legislature  to  procure  convictions  solely  :  a  remedy  for  the 
perverse  verdicts  of  juries  is  intended,  and  the  High  Court  can 
reverse  such  verdicts  whether  of  acpuittal  or  conviction.  The 
innocent  are  to  be  protected,  as  well  as  the  guilty  punished,  but 
no  doubt  the  words  might  have  been  more  explicit.  [Pheab,  3^ 
—On  a  case  being  referred  under  s.  287,  the  High  Court  can 
acquit  under  s.  288,  whereas,  if  the  prisoner  appealed  under 
8.  271,  the  High  Court  cannot  do  so  ;  so  if  a  man  has  been 
sentenced  to  transportation  lor  life,  the  High  Court  cannot 
interfere  with  the  findings  of  fact  of  the  jury,  whereas,  if  he  ig 
sentenced  to  be  hanged,  it  can.]  The  whole  of  s.  263  must  be 
read  together  ;  '^  but  it  may  convict,  &o,"  may  be  in  opposition  to 
the  judgment  of  the  Sessions  Judge.  At  any  rate  this  Court  is 
not  bound  to  convict,  there  has  been  no  conviction,  as  no  judg- 
ment was  passed,  and  the  High  Court  may  agree  with  the  Judge 
below  and  order  the  discharge  of  the  prisoners,  or  pass  what- 
ever sentence  it  may  consider  proper. 

Cur.  adv.  vult. 

Phbar,  J.  (after  shortly  stating  the  facts). — Upon  con- 
sidering the  evidence,  we  find  that  the  prisoners  have  been 
recognized  by  some  of  the  witnesses  who  hatre  given  their 
testimony  ;  that  certain  articles  said  to  have  beeh  found  in  tho 
possession  of  ,  the  prisoners  have  been  identified  also  by  some  o£ 
the  witnesses  as  articles  which  had.  been  stolen  from  the  pro. 
secutor  in  the  course  of  the  dacoity  ;  and  there  is  further  a 
confession  made  before  the  Magistrate  by  Koonjo  Leth,  one 
of  the  prisoners  jointly  tried  with  the  others,  and  in  this 
confession,  every  one  of  the  other  prisoners,  as  well  as  Koonjo 
Leth  himself,  are  mentioned  as  taking  part  in  the  dacoity^ 
If  there  were  nothing  on  the  record  serving  to  impeach  these 
several  heads  of  evidence,  no  doubt  the  case  against  the 
prisoners  would  be  very  strong  indoevl.  The  Judge,  however,  has 
given  reasons  for    thinking  that  the  recognition    of  the  prisoners 
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IQ^^  by  the  witnesses  cannot  be  depended  upon  ;  that  the  identifica- 
QtTBBM  tion  of  stolen  articles  is  untrustworthy  :  and  that  the  confession 
KooNJo  Lbth.  ^^  Koonjo  Leth  is  not  a  true  and  real  confession,  but  a  confes* 
pion  which  has  been  obtained  by  some  'contrivance  of  the  Police, 
or  in  such  a  way  at  any  rate  as  serves  to  render  it  altogether' 
untrustworthy.  We  concur  with  the  Judge  in  this  view* 
Indeed,  I  may  say  for  myself  that^  if  I  had  to  Judge  of  the  facta 
merely  by  the  testimony  of  the  prosecutor  and  the  other  wit- 
nesses who  have  been  called  on  the  side  of  the  prosecution,  I 
should  almost  doubt  whether  there  had  been  a  real  dacoity  at  all. 
(The  learned  Judge  read  and  commented  on  the  evidence  of  the 
witnesses  and  the  confession  of  Koonjo  Leth,  and  continued)  : — 
I  need  not  go  further  in  detail  into  the  evidence.  I  have  stated 
enough,  I  think,  to  indicate  the  ground  upon  which  we  entirely 
concur  with  the  Judge  in  thinking  that  the  prisoners,  excepting 
the  first  one,  ought  not  to  have  been  convicted  upon  the  evidence 
'  which  is  on  the  record.  The  confession  of  Koonjo  Leth,  of 
course,  could  not  have  been  legally  used  against  the  others  at 
all  excepting  to  such  an  extent  as  it  was  substantially  corrobo- 
rated by  unimpeachable  evidence  aliunde.  But  so  far  from  this 
being  the  case,  as  I  have  already  mentioned,  wherever  the 
confession  is  really  tested  it  is  proved  to  be  false.  *  *  *  * 
On  the  whole,  then,  we  think,  as  I  have  already  said,  the 
prisoners  ought  not  to  have  been  convicted,  and  that  in  the 
interests  of  justice,  all  the  prisoners,  excepting  the  first  prisoner, 
ought  to  be  acquitted. 

Bat  a  question  of  somewhat  of  a  serious  character  has  arisen 
as  to  our  powers  in  this  case  to  acquit.  The  case  comes  before 
us  in  consequence  of  the  Judge  having  submitted  it  to  this 
Court  under  the  provisions  of  s.  263  of  the  new  Criminal 
Procedure  Code.  According  to  that  section  : — "  In  cases  tried 
by  jury,  *  *  if  the  Court  disagrees  with  the  verdict  of  the 
jurors,  or  of  a  majority  of  such  jurors,  and  considers  it  neces- 
sary for  the  ends  of  justice  to  do  so,  it  may  submit  the  case 
to  the  High  Court,  and  may  either  remand  the  prisoner  to 
custody,  or  admit  him  to  bail.  The  High  Court  shall  deal 
with  the  case  so  submitted  as  with  an  appeal,  but  it  may  convict 
the  accused  person  on  the  facts,  and  if  it  does  so,  shall  pws  such 
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sentence  as  might  have  been  passed  by  the  Court  of  Session/*        ^^^ 
Do  these  words,  '^'  shall  deal  with  the  case  so  submitted  as  with       Qoeen 
an  appeal,"  mean  that  the  case  submitted  shall  be  in  all  respects  koonjoLbth. 
considered  and  situated  as  an  appeal.     If  so^  then  it  is  an  appeal,  i 
if  not  preferred  by  the  prisoner,  yet   preferred  on  his  behalf 
against  a  conviction   of   a  jury,   and   s.    271    says : — *^  If  the 
eonviction  was  in  a  trial  by  jury,  the  appeal   shall  be  admissible 
on  a  matter  of  law  only.'* 

In  the  case  before  us,   the  gpronnd    upon  which   the  verdicj 

of  the  jury  is  sought  to  be  set  aside  is   undoubtedly  in  substance 

a  matter  of  fact,  and  not  a  matter  of  law.     The  construction  of 

these  words  to  mean  that  the  CAse  submitted  is  to  be  considered 

essentially  as  an   appeal  seems  to  be  somewhat  favored  by  the 

words  which  follow, — ''  but   it  may  convict  the  accused  person 

on  the  facts,''  because  '^  but''  seems  to  imply   something  in  the 

way  of  opposition  to,  or  inconsistency  with,  what   would  be  the 

case  of  an  appeal  if  that  ^^  but''  was  not  there.     And  certainly 

if  the  appeal  were  preferred  by  the  prisoner  it  would  be  admis* 

sible  on  matter  of  law  only.    At  the   same  time  it  is  also  obviouS> 

that,  in  the  case  of  an  appeal  preferred  by  the  prisoner,   the 

Appellate  Court  could  never  have  any  occasion  to  convict  on  th® 

facts,  because  by  the  nature  of  the  case>  such  an  appeal  mus^- 

always  be  an  appeal  against   a  conviction  already  arrived  at  in 

the    Court  below.     And  in  the  case  of  an  appeal  preferred  on 

the  part  of  the  Crown  against  an  acquittal  (allowed  for  the  first 

time    by  s.  272   of  the  new    Code),    it  does  not    appear  that 

there  is  any  restriction   imposed   relative  to  the  exercise  of  the- 

discretion  of   the  Appellate    Court.     Therefore,    looking    back 

again  to  the   words   of  the  section  which  I  have  ^ready  read,  i 

seems  to  me,  on  the  whole,  that  the  case  submitted  must,  under(. 

this  section,  in   the   case  of  a  conviction,  be  intended  by  the- 

Legislature  to  be    submitted  for  a  wider  purpose  thau  simply 

that  of  becoming  an  appeal    presented  by    the  prisoner.     Tha 

words  are :—''  If  the  Court  disagrees  with  the  verdict  of  tha 

jurors,    or   of    a   majority    of    such   jurors,    and   considers    it 

necessary  for  the- ends  of  justice  to  do    so>  it  may  submit  the 

case  to  the  High  Court."    Now  tiie  Court  may  disagree  with 

the  verdict  of  the  jury,  either  on  the  ground  that  the  jury  had) 
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^^^  not  followed  its  directions  on  a  point  of  law,  op  on  the  gronnd 
Q^BEN  that  the  jnry  had  found  the  facts  agfainst  what  appeared  to  the 
KoonjoLbth.  *'^^^^®  to  be  the  weight  of  evidence.  If  the  Legislature  had 
intended  the  case  which  was  to  be  submitted  by  the  Judge  in  the 
event  of  a  conviction  to  be  limit  ted  to  a  point  of  law  only^ 
nothing  would  have  been  easier  than  to  have  used  words  which 
would  have  made  that  limitation  perfectly  unmistakeable.  But 
the  words  I  have  read  are,  on  the  contrary,  general  words  without 
any  limitation  at  all ;  and  it  seems  to  me  impossible  in  reason 
to  construe  them  other  wise  than  as  extendins;  to  a  disagreement 
with  the  verdict  on  matter  of  fact  as  well  as  on  matter  of  law. 

And  then  the  section  goes  on  to  say: — "  And  if  the  Court  con- 
siders it  necessary  for  the  ends  of  justice  to  do  so."  It  appears 
to  me  that  justice  may  as  much  require  that  a  verdict  of  the 
jury  should  be  revised  in  a  case  in  which  the  jury  has  gone 
wrong  on  facts  as  in  a  oase  where  it  has  made  a  mistake  iu 
regard  to  law.  So  that,  on  the  whole,  I  think  there  is  a  really  no 
limitation  as  to  the  nature  of  the  case  which  the  Judge  may 
send  up  to  the  High  Court  under  this  section.  In  other  words,  I 
think,  he  may  submit  to  the  High  Court  a  case  iu  which  he  dis- 
agrees with  the  jury  in  their  finding  of  facts,  as  well  as  a  case  in 
which  he  complains  that  the  jury  has  not  followed  his  directions 
as  to  the  law.  And  I  think,  that  the  word  ^^but"  may  possibly 
be  used  not  so  much  in  opposition  to  the  word  ^'appeal"  in  the  first 
part  of  the  passage,  as  perhaps  in  opposition  to,or  enlargement  of 
the  enactment  of  s.  272.  According  to  s.  272,  '^  the  Local 
Government  may  direct  an  appeal  by  the  public  prosecutor  , 
or  other  officer  specially  or  generally  appointed  in  this  behalf^ 
from  an  original  or  appellate  judgment  of  acquittal  ;  but 
in  no  other  case  shall  there  be  an  appeal  from  a  judgment 
of  acquittal  passed  in  any  Criminal  Court."  Construing  the 
word  '*  but"  to  be  used  with  reference  to  this  section,  it  would 
simply  mean  that,  upon  a  case  submitted  by  the  Judge,  the 
Court  may,  in  the  event  of  'an  acquittal,  convict  the  accused 
person  on  the  facts,  notwithstanding  the  general  prohibition 
to  be  found  in  the  words  of  s.  272  which  I  have  read.  Or, 
again,  it  may  be  used  with  reference  to  the  situation  of  a 
oase  so  submitted  by  the  Judge  whenit  comes  up  to  the  High 
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Court.     That  situation  is  peculiar  in  this  respect,  namely,  that ^^^^ 

110  judgment  has  been  passed  in  the  Court  below  from  which  Qlbkn 
this  so  to  speak  appeal  has  been  brought ;  and  this  part  of  the  Kooj,^o  Letb. 
passage  may,  therefore,  mean  that,  in  the  event  of  the  Court, 
upon  consideration  of  the  case  submitted,  being  of  opinion  that 
there  should  be  a  conviction  and  judgment  thereon,  it  is  em- 
powered to  pass  it  as  an  original  Court  notwithstanding,  and 
indeed  because,  there  has  been  none  passed  in  the  Court  below. 
However  this  may  be,  it  seems  to  me,  after  the  best  considera- 
tion which  I  can  give  to  the  question,  that,  on  a  case  submitted 
by  a  Sessions  Judge  under  the  provisions  of  s.  263,  the  High 
Court  can  acquit  the  prisoner  if  it  so  thinks  fit  on  the  facts, 
notwithstanding  that  the  jury  has  found  the  prisoner  guilty. 

I  construe  the  words  ^'  shall  deal  with  the  case  so  submitted  as 
with  an  appeal''  simply  as  directing  the  procedure  to  be  foUowed> 
ench  as  regards  the  notices  which  are  necessary  to  be  served,and 
80  on.  And  I  apprehend  that  under  these  words  the  Court  may 
if  the  case  calls  for  it,  send  for  additional  evidence  ;  and  may  deal 
with  the  cdse  generally  as  is  provided  in  Chap.  XX  with  regard 
to  appeals.  No  doubt,  the  result  of  this  construction  is,  that  the 
prisoner  is  in  a  better  situation  with  regard  to  an  appeal,  if  that 
appeal  be  made  through  the  intervention  of  the  Judge  under 
8.  263,  than  if  he  had  preferred  it  himself,  because  s.  271 
iihmediately  says  that,  if  the  conviction  was  in  a  trial  by 
jury,  the  appeal  by  the  person  convicted  shall  be  admissible  on 
a  matter  of  law  only.  But  this  is  not  the  only  peculiarity  of  a 
similar  kind  which  is  to  be  found  in  this  new  Criminal  Procedure 
Code,  because  in  the  event  of  the  conviction  of  a  prisoner  by  a 
}ory  for  the  crime  of  mnrder  and  sentence  of  death  following 
thereon,  upon  the  reference  which  must  be  made  to  this  Court 
for  confirmation  of  the  sentence,  this  Court  has  the  power  by 
B.  288  to  acquit  the  prisoner  on  the  facts,  although  if  the 
prisoner  had  been  sentenced  to  transporation  for  life  instead  of 
to  death,  and  had  simply  himself  appealed,  the  Court  would  not 
have  been  able  to  disturb  the  verdict  of  the  jury  on  the  facts. 

I  am,  therefore,  of  opinion  that  all  the  prisoners,  excepting  tho 
first  prisoner,  should  be  acquitted  and  discharged  from  custody 
so  far  as  this  conviction  is  concerned.    The  case  is  different  with 
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^^^3  regard  to  Koonjo  Letb,  because  he  undoubtedly  has  confessed  to 
Qdbbn      having  t^ken  a  party  in  the  dacoity^  and  that  confession  is  ample 

•  ^V  evidence  as  against  him  to  support  the  conviction.  As  it  falls 
upojL  us  to  pass  sentence  upon  Koonjo  Leth^  we  think  that  tho^ 
sentence  should  be  three  years'  rigorous  imprisonment. 

Glover,  J, — ^I  concur  in  this  judgment  except  in  so  far  as^ 
doubt  is  thrown  upon  the  occurrence  of  the  dacoity.  I  see  no 
reason,  to  discredit  the  evidence  on  this  point,  and  the  jury  wer^ 
satisfied  that  a  dacoity  did  take  place* 

Conviction  set  aside,  concept  with  regard  ta  Koonjo  Leth^ 


ORIGINAL  CIVIL. 


Before  Mr,  Justice  MacpTierson. 

1873        In  tbb  mattbb  of  the  REGISTRATION  ACT,  1871,  Aim  in  the  mattbR 
^^y  2«-  OF  BUTTOBEHARY  BANERJB  W. 


Regieiration  Act  {VIII of  ISIl) ,  «a.  23,  34. 35,  71,  ^  TZ^Effect  cfNon- 
appearance  within  prescribed  Ttme—BefiMol  to  register. 

When  a  document  has  been  presented  for  registration  in  dae  time  by  one  of  tke^ 
executants,  but;  the  others  have  failed  to  appear  withm  the  time  prescribed,  the 
registering  officer  most  ^'refuse  to  register"  as  in  cases  falling  under  the  latter 
clauses  of  s.  35,  and  must  record  the  reasons  for  his  refusal. 

The  party  desiring  registration  ought  to  apply  to  the  Begtster  before  the 
period  for  registration  has  gone  by,  either  to  register  or  to  refuse  to  register,  so  a» 
to  enable  him  in  case  of  refusal  to  take  further  proceedings  under  s.  78.  So  sooa 
as  it  appears  that  the  prescribed  time  has  gone  by,  and  the  executing  parties  have 
not  appeared,  the  order  of  refusal  should  be  made  at  once. 

Application  under  s.  73  of  the  Registration  Act  1871,  ta 
establish  the  petitioner's  right  to  have  a  deed  of  conveyance  to 
himself  registered.  The  docament  was  executed  on  the  6th 
October  1871,  and  was  presented  for  registration  by  one  of  the 
executants  on  the  18th  January  1872  :  the  other  executants  did 
not  then  appear  before  the  Kegistrar,  and  shortly  after  left 
Calcutta,  to  which  they  did  not  return  till  Augustr  or  September 
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1872i     On  the  7tli  April  J  873,  the  Registrar  refused  to  register 1873 

the  deed  on  the  ground  of  snch  -non-appearance,   and  on   the      Intue 
19th  April>  the  petitioner  applied  for  a  copy  of  the  reasons  for    ^^^"^q^J. 
hia  refusal.    That  copy  was  granted  on  the  2lst   April,  and  the  tration  Act 
present  petition  was  filed  on  the  7th  May.  ^^L  mattkr' 

OF  BuTLO- 
BBHARY   Ba- 

Mr.  Bonnerjee,  for  the  petitioner,  contended  that  he  had  nbrjee. 
strictly  oonaplied  with  the  requirements  of  the  Registration  Act, 
and  was  entitied  to  enforce  registration.  The  deed  had  been 
presented  within  the  prescribed  period,  and  it  was  impossible  for 
the  petitioner  to  move  in  the  matter  until  the  Registrar  had 
made  his  order  of  refusal. 

Mr,  Fergtjissan,  for  the  executants,  who  had  not  appeared 
before  the  Registrar*  opposed  the  application  on  the  ground  that 
it  was  out  of  time. 

Macpherson,  J.— I  think  this  application  must  be  refused  as 

being  out  of  time.     It  is  an  application,  under    s.    73   of   the 

Uegistration  Act,  1871,  to  establish  the  petitioner's  right  to  have 

a  certain  document  registered.     The  document  was  executed   on 

the  6th  of  October  1871  ;  it  was  presented  for  registration  on 

the  18th  of   January  1872 ;   upon  the  7th    of  April  1873,  the 

Registrar  recorded  his  reasons  for  refusing  to  registrar  it ;  upon 

the  I9th  of  April,  the  petitioner  applied  to  the  Register    for  a 

copy  of  his  reasons,  which  was  granted  on  the  21st  ;  and  the 

petition  now  before  me  was  filed  upon  the  7th  of  May.     Under 

the  Registration  Act,  it  is  ordinarily  necessary  that  a  deed  should 

be  presented  for  registration  within  four  months  from  the    date 

of  its  execution,  and  no  document  cnn  be  registered  unless    the 

persons  executing  it,  or  the  representatives,  assigns,  or  agents  of 

such  persons,  appear  before  the  registering  ofiicer    within  the 

time  allowed  for  presentation.     If  the  registering  officer  refuses 

to  register,  it  is  his  duty  at  once  to  make  an  order  of  refusal,and 

to  record  his  reasons  for  such  refusal :  and  any  person  who  is 

aggrieved  by  the  order  so  made  may,  within  thirty  days  from  the 

date  of  the  order,  make  such  an  application  as  the  petitioner  has 

now  made  to  me.  S.  23  directs  that  in  oiidmary  cases  presentation 

for  registration  shall  be  within  four  months.  *  S.  34  directs  that 
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1873        xio   document  shall  be  registered  unless  the  parties  executing  it 

In  the      shall  appear   before  the  Registrar  within  the  time  allowed  for 

THriiEQw^.    presentation.     S.  7 1  enacts  that  the  registeringofficer  who  ref oaea 

TBATioN  Act,  {;q  reffister  a  document  shall  make  an    order    of  refusal,   and 

1871,  AND  IN  ^        ^ 

TRBM\Trica  record  his  reasons  for  such  order :  and  s.  73  provides  that  an 
BKHAKY  Ba-  application  to  the  Civil  Court,  in  order  to  establish  the  right  to 
NBirjuE.  j^^^Q  |.jjg  documents  registered,  must  be  made  within  thirty  days 
from  the  order  of  refusal.  TTnder  certain  special  circumstances 
the  time  for  presentation,  or  for  the  appearance  of  the  executing 
parties,  maybe  extended  :  but  there  are  no  such  special  circum- 
stances in  this  case.  S.  34  does  not  expressly  say  that.in  the  event 
of  the  parties  not  appearing  before  the  "Registrar  within  the 
time  allowed,  he  is  to  ^^refuse  to  register"  the  document.  It 
merely  says  that  the  document  shall  not  be  registered.  I  think 
it  clear,  however^*  that  in  such  a  case,  when  the  document  has 
been  presented  in  due  time,  the  registering  oflScer  must  *'  refuse 
to  register"  just  as  in  cases  falling  under  the  latter  clauses 
of  s.  35,  and  must  recbrd  the  reasons  for  his  refusal.  The  order 
of  refusal  should* be  made  at  once,  as  soon  as  it  is  apparent 
that  the  prescribed  time,  has  gone  by,  and  the  executing  parties 
have  not  appeared.  That  delay  in  making  the  order  of  refusal 
might  lead  to  most  dangerous  consequences  is  shown  by  the 
circumstances  of  this  very  case,  where  the  petitioner  comes  in 
May  1873,  and  attempts  to  enforce  the  registration  of  a  docu- 
ment executed  on  the  6th  of  October  1871,  and  the  registra- 
tion of  which  ought  to  have  been  completed  (if  at  all)  in  Feb- 
ruary 1872.  It  is  said  the  petitioner  could  not  move  till  the 
Registrar  made  his  order  of  refusal.  But  ho  must  betaken  to 
have  known  the  time  within  which  registration  ought  to  have 
been  completed,  and  should  have  applied  to  the  Registrar  at 
once,  either  to  register,  or  to  refuse  to  i:egister,  so  as  to  enable 
him  within  thirty  days  to  take  further  proceedings. 

The  application  must  be  dismissed  with  costs* 

Application  dismissed. 
Attorney  for  the  petitioner  :  Baboo  Nemy  Chunder  Bose, 
Attorney  for  the  opposing  executants  :  Mr.  CarriUhers. 
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BOY  DHUNPUT  SINGH  ROY  BAHADOOR  Pecibb-holdbr)  v. 

MUDHOMOTEE  DABIA  (Jui>«xent.dbbtor). 

[On  appeal  from  the  High  Court  of  Jadicatare  at  Fort  William  in  Bengal^ 

Sxemtiqn  of  Decree  ^LimUoHon-^Act  XIV  of  185^,  8.  20  (1). 

An  ezeontion-flale  was  etajed  by  consent  for  two  months,  and  the  ezeontion-qilil .  ^  b  L*R17 
w^  struck  oft  the  file.  Daring  snoh  ^leriod  the  exeontion-oreditor  [applied  to  th« 
€ov:t  to  restore  hisexeeution-snit,  and  to  pay  to  him  certain  moneys  in  deposit  in 
Oflprt  to  the  credit  of  the  judgment-debtor  in  another  suit,  alleging  that  he  (the 
execntion-creditor)  had  attached  them ;  bat  it  tamed  out  that  he  had  attached 
them  ia  another  sait.  Held,  the  application  being  hondfitU,  tke  period  oflimita* 
tico  began  to  run  from  the  date  of  the  disposal  of  the  appUoation  by  the  Oonr^* 

Thi3  was  an  appeal  from  a  decision  of  the  High  Coart  of  the 
lltb  February  1870^  reversing  a  decision  oE  the  Subordinate 
Judge  of  Dinagepore  dated  the  11th  August  1869. 

The  question  was  whether  an  application  made  by  the  appel- 
lant on  the  24th  April  1889  for  execution  of  a  decree  obtained 
by  him  was  barred  by  the  20th  section,  Act  XIV  of  1859. 

The  appellant  obtained  his  decree  on  the  12th  June  1865  for 
Bs.  8,311-8-6.  On  the  12th  December  1865,  «he  applied  for 
execution,  and  prayed  that  certain  property  held  by  the 
respondent  as  a  patni  tenure  might  be  sold.  On  the  24th  February 
1866,  the  appellant  filed  a  petition  stating  that,  at  the  eamesfe  • 
solLoitation  of  the  judgment-debtor,  and  on  her  promise  to  pay 
the  amount  due  within  two  months,  he  had  agreed  to  allow 
two  months,  and  prayed  that  that  time  might  be  allowed, 
and  the  sale  be  stayed.  The  judgment-debtor  also,  on  the 
same  date,  filed  her  petition  to  the  like  effect,  and  added 
that  the  amount  would  be  paid  by  her  with  intimation  to  the 
Court  within  the  aforesaid  two  months.  On  this  it  was  ordered, 
on  the  26th  February,  by  the  Principal  Sudder  Ameen,that  the 
sale  should  be  postponed,  and  the  case  struck  off  the  file. 

•  PreterU :— ThbRioht  FIon'slb  Sib  Jamiss  W.  Colvilb,  Sib  lio^rriauB  H. 
Smith  and  Sir  Robert  P.  Collier. 

(1)  Soc  Act  IX  of  1871,  sch.  2,  cl.  167. 
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^^^^  On  the  20fch  March  1866,  the  appellant  presented  a  furthef 

KotDhunput  petition  stating  the  suing  out  of  execution  (execution  suit.  No.  162 
B^L^I   of  1865,)  and  the  allowance  of  two  months'  time,   and  further 
V.  stating    that  the  judgment-debtor    had    sued    out    execution 

^  DabIT*'  agfti^st  one  Mooktocasse  Dabia,  and  had  caused  her  property  to  be 
sold,  and  the  amount  paid  into  Court.  The  petition  then  alleged 
that  the  appellant,  while  his  execution  was  pending,  caused  the 
amount  so  paid  into  the  Court  to  be  attached,  and  he  now 
prayed  that  his  execution-suit  might  be  restored  to  the  file, 
and  the  attached  amount  paid  out  to  him.  On  the  same  day 
an  order  was  passed  on  this  petition  that  it  should  be  entered 
and  numbered,  and  the  record  sent  for.  The  report,  in  obedi* 
ence  to  this  order,  was  dated  the  3rd  May  1866,  and  was  to  the 
effect  that  no  moneys  had  been  attached  in  execution  of  this 
decree^  but  that  in  execution  suit  No.  164  of  1865,  between  the 
same  parties,  Rs.  531  had  been  attached.  Thereupon  it  was 
ordered  as  follows  : — 

"Whereas  no  money  has  been  attached  in  this  suit,  no  orders  can  b« 
passed  for  the  payment  of  such  money,  nor  can  any  other  steps  be 
taken.  It  is  accordingly  ordered  that  the  case  be  struck  off  the  file, 
and  the  mookteamama  be  returned." 

This  order  was  dated  thol2th  of  May  1866.  No  proceed- 
ings to  enforce  the  decree  appeared  to  have  been  taken 
from  that  date  until  the  24th  of  April  1869,  on  which  day 
•  the  appellant  petitioned  that  the  execution  of  the  decree, 
which  was  struck  off  the  file  on  the  12th  May  1866,  should  be 
restored,  and  that  the  amount  due  to  him  might  be  recovered  by 
attachment  and  sale  of  the  judgment-debtor's  property  ;  and  an 
ord^r  was  made  that  the  petition  should  be  entered  under  a 
new  number,  and  the  record  called  for. 

In  July  1869,  the  judgment-debtor  filed  a  petition  of  objeo- 
i\on,  alleging  that  the  execution  of  the  decree  was  barred  by 
the  law  of  limitation,  on  the  ground  that  the  last  proceed- 
ing to  enforce  it  was  made  on  the  26th  of  February  1866,  and 
that,  from  thenoe  to  the  24th  April  1869,  a  period  of  more  than 
threeyears  had  elapsed.  It  was  also  asserted  that  the  proceedings 
before  referred  to,  and  going  on  from  20th  of  March  1866 
till  the  12th  May  18G6,  did   not  avail  to  tiave  the  time,  since  they 
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did  not  execute  the   decree.    The    appellant   filed  his  answer      ^^^^ 
pointing  out,  among  other  things,   that  the  judgment-debtor  BotDhonp^t 
was  allowed  two  month's  time  from  the  26th  February  18&6,  and    bJ^^^^J 
that  the  present  application  for  execution    of  decree  was  made         v. 
within  three  years  of  the  date  on  which  those  two  months  expired,  ^"dama?** 

The  case  was  heard  before  the  Subordinate  Judge,  who 
decided  in  favor  of  the  appellant  on  the  latter  ground^  and 
Ae  objections  of  the  judgment  debtor  were  overruled. 

The  Subordinato  Judge  gave  the  following  reasons  for  Us 
decree  :— 

"  I  do  not  think  the  execution  of  this  dtcree  is  barred  by  the  statute 
eflimitatons;  first,  in  execution  of  the  decree,  sale  proclamations 
were  issued  against  the  property  of  the  judgment-debtor ;  and  on  the 
date  fixed  for  the  sale,  via,,  on  the  26th  Tebruary  1866;  the 
judgment-debtor  took  two  months'  extension  of  time  fipom  the  judg. 
.  xaent-holder,  within  which  time  she  promised  to  pi^  off  the  entire 
Amount  due  to  him,  and  on  this  both  parties  applied  for  stay  of  the 
Bale,  which  the  Court  sanctioned,  and  ordered  that  the  case  be  struck 
off  the  file  ;  and  it  was  accordingly  struck  off.  When  the  execution- 
proceedings  were  stayed  for  two  months  at  the  instance  of  the  judg- 
]iient*debtor^  she  having  applied  for  two  months*  time,  the  decree' 
holder  was  under  legal  disability  to  use  any  measure  during  that  period 
of  two  months  for  recovering  his  money  through  the  Court  by 
ozeeution  of  decree.  The  pleader  for  the  judgment-debtor  argues  that 
••  2ft  Act  XrV  of  1859,  applies  to  execution  of  decrees 
alone  ;  and  it  lays  down  that,  unless  some  proceeding  shall  have  been 
taken  to  enforce  the  decree  within  three  years,  such  decree  shall  not 
be  executed.  So  that  before  this  application  for  the  execution  of  the 
decree  had  been  filed,  no  proceeding  for  the  enforcement  of  the  decree 
had  been  taken  within  three  years,,  and  consequently  that  decree  has 
been  barred  by  lapse  of  time  On  this  point  I  would  remark  that 
the  judgment-debtor  having  applied  for  and  obtained  two  months*  time 
and  thus  stayed  all  proceedings  in  Court  for  that  period,  and  the  decree- 
holder  having  consented  thereto,  the  Court  stayed  execution-proceedings*' 
so  that  such  stay  of  proceedings  can  by  no  means  be  taken  to  be  neglect 
or  laches  on  the  part  of  the  decree-holder.  On  the  contrary^,  it 
may  be  maintained  that  the  decree-holder  was  engaged  in  execution-^ 
proceedings  during  those  two  months  in  the  manner  prayed  for  by  the- 
ludgment-debtor.    Under  such  circumstanceB,  how  can  it  be  said  thai 
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^  ♦ 

187^        tiie  decree-holder  took  no  measures  daring  three  y^ars   to  enforoe   his 
.  ^xDmfjkfvT  ^^^^'^  '    ^^  decree  cail,  therefore,  ondoabtedly  be  ezectlted. 
8men  Rot       "  The  decond  plea  tak^n  by  the  judgment-debtor  is  tblit   th^   decree 
.       ^    holder,  after  consenting  to  give  time  for  thoise   two    months,  broke   the 
XimsoMOTii  covenant  by  applying  for  execution   within   that   period,   vtz,,^  on   the 
SOth  March,  and  praying  that  the  money  under  attachment  be  paid  over 
to  him.    Consequently  he  is  not  entitled  to   any  benefit   aHsiiig  out    of 
thitt  contract    That  (his  argument  is  useless,   is   perfectly  dear.    Tbe 
decree-holder  has  in  no  way  committed  a  bretoh  of  that  former  hgreb- 
B&ent ;  he  only  i^^plied  that  the  money  under  attachment  belo&giiig  to 
the  judgment-debtor  may  be  paid  over  to  him.    This  is  not  an  act  against 
ihe  terms  of  the  agreement.    Secondly,  should  we  take  it  for  granted 
that  there  has  been  a  breach  of  that  agreement  on  the  date  in  question^ 
tiien  this  application  for  execution  has  been   made  within  three  years 
For  all  these  reasons,    the  objections  raised   by   the  judgment-debtor 
appear  to  be  gn>undlefl».'' 

Oh  ihid  17&  September  1869,  the  respondent  appealed  to  the 
High  Cotirl  against  that  order  of  the  Biibordiuate  Judge. 

On  the  11th  t^ebraary  1870,  that  appeal  having  come  on  for 
hearing,  the  High  Court  (Glover  and  Hobhouse,  JJ.)  reversed 
the  decision  with  costs  ;  and  held  that  the  appellant  was  barred 
from  proceeding  with  the  execution  of  his  decree  ;  and  that  the 
costs  of  the  present  application,  and  of  the  Court  below,  should 
be  paid  to  the  judgment  debtor. 

Thb  following  w^s  the  juclgment : — 
^  Ihe  question  before  us  is   simply   this,    whether   the   decree-holder' 
respondent,  was,  with  reference  to  the  provisions  of   s.  20.  Act  XlV  of 
1859,  in  time,  when,  oH  the  24th  April  1869,   he   applied    for   ^zeoutioti 
ot  his  decree  P 

Mr.  Paul,  for  the  appellant,  contends  that  the  last  apt^lic^tiob  for 
execution  was  on  the  26th  February  1866.  But  without  ^yihg  it  b^lng 
unnecessary  in  our  view  of  the  case  to  say,  whether  it  wds  Ho  bi*  not, 
we  will  take  it  upon  the  contention  of  Mr.  Allan,  for  the  respdiid^iit, 
that  the  last  application  for  execution  was  made  on  the  20th  Mai^h 
1866.  Starting  from  the  25th  April  1869,  and  going  back  as  the  laW 
requires,  a  period  of  three  years  from  this  date,  it  is  manifest  that  this 
application  of  the  20th  March  1866,  istanding  alond,  was  hot  an  i,ppll' 
cation  in  the  words  ot  the  lai^  withih  three  yisark  hett  tii^Cddfflj^  tfie 
al>pIic6tIoti  noW  before  uls.   But  Mr.  Allftn  points  ont  that,  itctiiig  npoki 
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'tins  il|ipli6ati6B»  tbd  Coort  ientered  ihto  oeiiAin  proceedings  which  did 

not  temdiMte  tmtil  the  drd  TShf  18l6(S ;  and  he  contends  that  the  act  of  BoyDbun^u^ 

t^  Cdort  in  these  priMeediDgfl  maMi  b(9  taken  as  an  act  on  his  part^  ttnd    ^^j^^^^j^ 

that  therefore  he  may  take  the  date  of  these  t>roceedihgB,  nftmeljr*  th^  v. 

Kirb^oMoTEtt 
Srd  May  1865,  as  the  d«te  which  represents  the  last  proceeding  taken  hf      dabu. 

his  idient.    He  relies  f6r  this  eohtt^ntibn  6n  the  raling  cas^  oi  fid^ 

8dkmy9  S%  V.  De^  8^  H;.    t[6  also  relies  on  the  case  to  be  fotm^ 

ftt  p9igt  ill  b!  Mr.  Thomson's  edition  ot  the* Limitation  Law  of  the 

#cli3tiorii   cf  l866.    these  two   precedents    taken    together,   atid  even 

21  may  be  bkid  sbpatlttely,  s^m  to  say  that  the  time  from  which  a  decree- 

^olde^^ydMlBhislaiit  application  is  the  last  date  of  any  proceeding, 

UiSh^Of  hinll^i^or  of  the  Conrtpnt  in  motion  by  him  in  furtherance 

ilt  iSlUb  a^lidlii0n«  |>nM^ed  only  such  i  roceeding  t)e  taken  in  good  faith* 

tliat  ii,  ili^  i^e  hhdersiajad  ii,  with  the  inibention  on  the  part  of  the  deoree- 

bcAdei*  to  a^Vb  at  th^  tnlblmenlb  of  the  decree,    tt  is  therefore  neces- 

t«^  td  boniider  ^^Akb  ^to   Ihe  application  made  on  the  part  of  the 

fbdrea^hoiidei'  on  HbA  20ih  Mkroh  1^6,  and  what  was  in  ttie  words  of 

the  deoiflamiflA  page  811 '(^Thoinl^'e  Limitation  Act,  <' that  substantial 

•d  doiw  M  forihtthuibb  of  tUbh  apt>ircatioh  by  the  Court  on  which  the 

decree^dldiMr  is  entitle  to  rAy.** 

The  tt^GUktidil  bt  the  ^h  March  was  to  this  eSecii  ^-The  decree. 

liiddet  Add  Ihkh  in  ahbthbr  Court  there  was  a  certain  sum  of  money 

itanUinlt  t<6  the  dr^it  d  the  judgtbent-dei>t6r,  and  he  prayea  that  a 

jwWceWIng  m^ht  isstiie  ftom  the  ei^ution  Court  to  that  other  Court* 

direoliiig  that  %hh  said  Mnej^   shoulcl  be  jpsAd  over  toliis  mookhtar 

Upon  this   application,   and   upon    the  date  of  this  applicatim,  the 

t6tai  Birebted  that   thb   record    should   he   sent  for,   and  the  appli- 

fiatibn,  {.  %,,  thb  eiedutid^-application,  \)e   restored  to   the   file.    After 

Ihht,  Wb  Itaiy  |>r^fitiine,  the  recOTds   arrived,  and    on  their  arrival  the 

teMiid  re^^  ^^  i^ubittittcid  up6h  them  by  ah  officer  of  the  Court,  and 

tilid  Gdtirt  Iheik,  on  the  9i^  May  l6M,  passed  judgment  somewhat  in 

%litoeMrfti  :-^It  IstaSd  th4t,  inaiinuoh  as  the  money  in  question  was  under 

tKttabliiiil^t  t>y  this  very  ^eoree-liolder  in  another  Court,   soiheCourl 

boold  not  make  an  order  directing  payment  of  that  money  to  the  mobkh* 

tar  of  the  decree-holder  ;  and  that  inasmuch  as  the  de^i^-hold^  had 

taken  no  further  steps  in  Khe  mattto,  that  ii,  no  ste{>s  tt^^iorehtly  bihce 

Hiedataof  tUeiipplioati<Mk'Of  llbe   80th  Mai'eh,  to  p^secule  his  decree, 

Mtin  Oo«tt  t^jeotid  thb  pf*yM-,  M^  dtd^M.  that  Ih^  execution-proeeed- 

]i%«  UKhfld  be  struck  ott  thb  Ale. 

(1)  B.  L.  R.,  Sup.  Vol.,  492. 
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1872  Now  ifc  seems  to  me   upon  these  proceedings   tHafc   the  utmost  tloA^ 

Roy  Dhunput  could  be  said  as  to  any  act  done  by  the  Court  in  furtherance  of  the 
SiKOH  Rot   plaintiff g  application  to  execute  his  decree,  was  that  act  by  which  the 
V.         Court  sent  for  the  record  of  the  case,  in  order  to  pass  some  order  upon 
"^^DiBu!!"*  *^®  appUoation  of  the  decree-holder.    K,  therefore,  the  date  of  any  act- 
done  by  the  Court  is  to  be  taken  as  the  date  from  which  the  decrea 
holder  is  to  reckon  his  last  application  to  execute,  that  application  must 
date  from  the   order   of   the   Court   calling   for   the  record ;  an  order 
which  appears  to  bear  exactly  Fthe  same  date  as  the  applicatioui  t.  e. » 
the  20th  March   1866,   and  so   the   decree-holder  is  still  out  of  time. 
But  even   if  this  were  not   so,   I   should  be   quite   prepared  to  hold 
that  the  act  of  making  the  application  was  not  in  itself  9k  bond  fide  act 
in  furtherance  of  the  decree.    I  say  this  for  two   reasons,  first  of  all^ 
because  I  think  that  when,  upon  the  facts  disclosed  in  the  order,  the 
decree-holder  was  himself  the  person  who    waa  preventing  the  pro* 
perty  that   is,   the  money  in   question,   from  being   paid  out  of  the 
Judge^s  Court,  he  must  have  known    that  he  oould  not,  in  another 
execution-case,  have  got  that  money  paid  over  tehim  by  the  order  of 
another    Court.    Again,   if   there   had    been  any   real    intention,    as 
evidenced  by  this  act  of  the  decree-holder,    to  execute  the  decree,  we 
should  undoubtedly  have  seen  him  following  out  this  act  in  some  prao 
tical'manner,  or  we  should  at  least  have  had  some  explanation  from  him 
as  to  what  he  did  in  the  matter  of  the  decree  between  the  20th  March 
1866,  or  putting  it  at  the  best,  between    the  Srd  May  1866  and  24th 
April  1869.    Sitting  here  as  a   Court  of  Regular   Appeal,  we  have  to 
determine  whether  the  act  of  the  decree-holder,  of  March  1866,  was  done 
with  the  real  intention  of  realizing  his  decree.    When,   therefore,  we  find 
that  the   act  its^   was   one  in  which   he  could  not  in  reason  have 
expected  success,  and  was   one  with  reference  to  which  no  explanation 
has  since  been  offered,  and    was  one  not    followed  up  by  any  othev 
proceeding  on  his  own  part  for  more  than  three  years  after  the  IfirSf. 
application,  it  is  impossible,  in  my  judgment,  to  say  that  the  act  was 
one  done  in  good  faith  for  the  purpose  of  obtaining  satisfaction  of  his 
decree.    This  being  so,  I  think  that  the  decree-holder  was  barred  by  the 
application  of  the  statute   of  limitation  when  the  present  application 
was  mxM  to  execute  it. 

I  am  reminded  by  Mr.  Paul  for  the  appellant  that  the  ground  on 
which  the  lower  Court  has  passed  its  judgment  has  not  been  touched! 
tipon  by  this  Courts  and  no  doubt  that  is  so.  I  was,  however,  under 
the  impression  that  Mr.  Allan,  for  the  respondent,  was  not  prepared  ta 
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gapporfcthis  decision  on    that  ground,  because,  as    I  nnderatood  and        1872 
understand  him  to  admit,  the  Full  Bench  Baling  in  the  case   of  KrisThna  jjoy  Dhunpvt 
Kcmdl    Sing  v.  Him  Sirda/r    (i),    is     conclusive     upon    the   point  *   SingiI  Hot 
The  point  arose  on  these  facts :— The  decree-holder  on  the  26th  Feb-     Bauadoor 
roary   1^6  applied   for   execntioii»    then    on   that   very    day  both  he  hudbomotes 
and  the  judgment-debtor  filed  applications  to  the  efEect  that    proceedings      Dabia. 
migbt  be  stayed  for  a  period  <kE  two  months.    This,  therefore,  took  the 
case  down  to  the  26th  April  1866,  and  the   Court  below  held  that  this 
agreememt  between  the  parties  to  postpone  execution  of  the  decree  was  / 

a  proceeding  on  the  part  of  the  decree-holder  which  brought  his  last 
application  for  execution  down  to  26th  April  18  '6,  and  so  brought  it 
in  time  from  the  next  application  on  the  24th  April  1869.  I|  the 
irords  of  the  law  were  not  in  themselves,  as  I  think  they  are, 
qtiite  conclusive  against  any  such  contention,  the  Full  Bench  Buling, 
which  I  have  quoted,  is  obviously  so  oondusive. 

The  order  is  that  the  decree  of  the  lower  Court  be  reversed,  and 
that  the  decree-holder  be  barred  from  proceeding  with  execution,  and 
that  he  do  pay  costs  in  the  Court  bdow  and  in  this  Court.** 

Tho  exeontion-creditor  then  appealed  to  Her  Majesty  in 
CounciL 

Sir  R'  Falmer,  Q.  C,  and  Jfr.  Mortimer^  for  the  appellant.— 
The  decision  of  the  Subordinate  Judge  was  right.  Tho 
second  petition  was  not  intended  to  affect  the  arrangement  as 
to  the  patni  talook;  and  there  was  in  fact  only  a  prorogation 
of  the  sale  for  two  months.  The  case  of  Krishna  Kamol  Sing  v. 
Eiru  Sirdar  (1)  was  very  different;  there  the  execution  was  in 
fact  given  up.  The  effect  of  holding  the  present  case  barred  by 
limitation  wonld  prevent  a  bona  fide  postponement  for  a  debtor's 
benefit  beii^  made, 

Mr./.  D.Bell  for  the  respondent, — The  case  comes  clearly 
within  the  principle  of  the  Full  Bench  decision :  the  petition 
agrees  to  two  months  time  being  allowed  and  the  staying  of 
the  sale>  and  the  case  is  then  struck  off  the  file.  The  time 
must  ran  from  that  date^  or  from  the  20th  March  1866,  when 
ke  applied  to  have  the  execation-case  '^  restored    to  the  file/' 

(0  4  B.  U  E.,  F.,  B.,  101 
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1872       •^  lofii  },0J^i  fide  procepdiog  was  oa  the  20k\i  Mwroli  l,8$@-n 
KoT  Phunput  Ma]iflva}0  of  BurcliVan,  y.   BulramlSii*9    Bafw  (I)   att<J  Ban 

17. 

MuDHoMoTEB       Sir.  U.  Pahner,  Q.  0»,  in  reply. 


Dabia. 


Their  Lordshipb  gave  the  following  jadgmenfc:-— 

In  this  appeal  the  only  question  which  arises  is  whether 
within  three  years  preceding  the  application  for  execution  made 
in  the  Cpurt  l^elow,  apy  prpceeding  had  bepil  takqn  ^  k^p  thet 
original  decree  \n  iovoej  the  questipn  depending  oij  tbfi  2Qth  a^r 
tion  of  Act  XIV  of  1859.  The  precise  da,te  of  tiho  original 
decree  has  not  been  stated,  but  that  date  ia  imnate^al,  beoansa 
^l^e  (Question  i^j  whether  th^re,  was  any  proceeding  yfitjiki^  ^wroe 
ye^rs  preceding  the  application  for  execution  which  wsei  m^^ 
on  the  24th  April  X8(J9;  and  undonbtedly  it  mu^t  bo  showa 
tljatj  within  three  years  of  that  ^flite,  spme  prQceedin|f  ^as  talfen 
to  keep  the  original  decree  in  force. 

The  first  proceeding  relied  on  is  a  former  application  or  suit 
for  execution,  the  petition  in  which  bore  date  the  12th  December 
1865,  under  which  there  was  an  order  for  the  sale  of  a  patni* 
talook,  which  was  to  take  place  on  the  26th  February  following. 
On  the  day  of  the  sale,  by  agreement,  an  order  was  made  for  the 
postponemeut  of  the  sale  for  two  months ;  and  upon  that  order 
being  made,  it  was  further  ordered  that  the  case  be  ^tri^ck  q{( 
the  file.  It  was  contended  for  the  appellant  thf^t  this  execution 
suit  must  be  considered  to  hare  continued  in  living  forccj^ 
although  by  the  suspensory  order,  no  proceedings  were  tp  b^ 
taken  by  way  of  sale  for  two  months,  and  that  the  three  years 
did  not  commence  to  run  until  the  end  of  these  two  months* 
Their  Lordships  ^o  nptj  think  it  necessary  to  decide  tihi^tquestion ; 
they  desire  to  give  no  opinion  judicially  ppon  it ;  Irving  oome 
to  the  clear  opipion  th^ti  the  proceedings  whiph  ware  foTLn4e4 
by  ^he  subsequent  petition  of  the  20tih  March  18.66  i^e  sufficioi^^ 
to  take  the  case  out  of  the  operation  of  the  Limiti^tion  Act. 

The  petition  of  the  20th  March  1866,  which  was  filed  before 

(1)  6  H.  L.  R-,  611.  (2)  B.  L.  R.,  Sup.  VoI,492. 
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the  above-mentioned    period  of  two    moBtba  had  expired,   after       ^^^'^ 

referring  to  the  decree,  and  to  the  execution    and  the  postpone-  RotDuunput 

ment  of  the  sale,  alleges    that  the  jndgment-debtor    had  subse-    ^^^^j^^ 

qaently  taken    out  a    decree    agaiast  a    debtor  of  his  own,  and  v, 

sned  out  execution,  and    caused  some    property  to  be  sold,  and    ^p^i^*" 

that  the  purchase  money,    an    amount  of  Rs.    551,  was  received 

on  deposit,  and    then    the    petitioner    proceeds  : — *'  While  my 

execution  was  pending,  I  caused  that  amount  belonging  to  the 

judgment-debtor  to  be  attached,  and  file   this  petition,  and  pray 

that  my    execution-suit    may  be    restored    to  the  file>  and  that 

the  aforesaid  attached  amount,  Rs.  55 1, be  paid  to  my  mookhtar/^ 

This    petition,    if  bond    fide^   would  clearly  be  a    proceeding  to 

enforce  the  judgment,  its  object    being  to  obtain     execution  of 

the    money    attached.     It    was  referred    to  the  officer    of  the 

Court,  and  the  officer  upon. that  reference  found   that  no  moneys 

were  attached  in  execution  of  the  decree  in  which  the  petition  wa3 

file^^  that  is,  the    decree  in    the  present  suit,    but  that    certain 

moneys  had  been  attached  in  another  suit  between  the  appellant 

and  the  respondents.     The  report   is  dated   on   the  3rd  of  May. 

On  the  12th    of  May,  on    order  of  the  Court  is  made    upon    it, 

which  has  the  following    preamble  : — "  Whereas  no  money  has 

been    attached,    no  orders  can   be    passed  for  the  payment  of 

such  money,  nor  can   other  steps  be  taken.    It  is  accordingly 

ordered  that  the  case  be  struck  off  the  file,  and  the  mookhtar- 

namabe  returned."     jt  seems  to    result  from  the    report  of  the 

officer  of  the  Court,and  the  order  made  upon  that  report,  that  no 

execution    could    issue   upon   the  petition  in  consequence  of  the 

money  not  having  been  attached  in  this  suit,  and  that  there  was 

another  suit    between  the    same  parties,  in  which    that   sum  of 

uoney  had  been  attached. 

It  is  said  that  this  proceeding  cannot  be  held  to  be  one  to  keep 
the  judgmant  in  force,  because  it  was  a  petidon  to  obtain 
execution  of  a  sum  of  money  which  it  was  not  possible  that  the 
execution  could  reach,  and  that  that  must  have  been  so  to  the 
knowledge  of  the  decree-holder.  It  seems  to  their  Lordships 
that  these  circumstances  really  affect  only  the  bona  fides  of  the 
proceeding.  Their  Lordships  could  infer  from  these  facta 
that  the  petition  was  a  colorable  one,  not    really  with  a  view    to 
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1872       obtain  the    money  ;  if  they    could    come  to    that  conclusion,  in 


Roy  thMTHFOT  point  of  fact  tlw  proceeding  would  not   be  one  contemplated  by 

sf^^)^  the  statute  ;  but  their  Lordships  cannot  come  to  that  conclusion. 

V.  It  appears  that  the    decree-holder  really    desired    to    obtain 

Oabu.       execution  of  this    money,    and  the  fair  infcsrence  is    that  he  had 

mistaken    the  suit  in  which  he    could  apply  for    execution^  and 

having  the  attachment  in  anothev.suit^  he,  by  mistake,  applied 

for  execution  in  the  present  one,  in  which  he    had    not  obtained 

the  previous  attachmeut  which  is  necessary  to  ground  execution. 

Then,  assuming  it  to  be  a  bond  fide  proceeding,  which  failed 
in  consequence  of  that  mistake,  their  Lordships  think  that  the 
original  petition  was  a  proceeding  to  enforce  the  judgment,  and 
to  have  execution  of  it ;  that  it  was  a  cootinuing  proceeding 
duly  prosecuted  by  the  appellant^up  to  the  time  of  thereport,and 
further  up  to  the  time  when  the  judgment  was  finally  •  given, 
and  that  during  the  whole  of  such  pendency,  the  decree-holder 
must  be  considered  as  going  on  with  one  and  the  same  proceed- 
ing. Their  Lordships  do  not  consider  that  the  fact  that  it  was 
in  the  end  abortive,  takes  from  it  the  character  of  a  pi'oceediug 
to  enforce  the  decree.  The  consequence  will  be  that  the  12th 
Hay  1S66,  when  the  petition  was  dismissed,  is  the  date  from 
which  the  three  years  ought  to  commence  to  run.  This  decision 
is  entirely  in  accordance  with  the  judgment  of  this  committee 
in  the  case  of  Maharaja  of  Burdwan  v.  Bulram  SUig  Baboo  (1) 
and  does  not  conflict  with  any  case  to  which  their  Lordships  have 
been  .referred. 

The  result  is  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  allow  this  appeal,  *  and  to  order  that  the  judgment 
under  appeal  be  reversed,  and  that  in  lieu  thereof  the  appeal 
to  the  High  Court  be  dismissed,  and  the  judgment  of  the  first 
Judge  be  aflirraed  with  costs.  The  appellant  will  have  the  costs 
of  this  appeal. 

Appeal  allowed. 

Agent  for  appellant  :  Mr.  Mortimer, 
Agents  for  respondent :  Messrs.  Watkiiis  and  Lattey, 
(I)  5  B.  L.  R.,  611. 
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APPELLATE  CRIMINAL. 


Before  Mr.  Jmtsce  Kemp  and  Mr.  Justice  Phear. 

THE  QUEEN  v.  KHBBAJ  MULLAH  and  AjiarHBE.*  1873 

April  30 : 

C^de  (f  Criminal  Procedure  (ActXof  1872),  Ohap.  XVIII,  «.  228— Jlfo^w^ 

trate — Sumrnofry  Tidied  ^Appeal, 

If  ona|^)eal  from  a  smnmapy  trial  under  Ohap.  XTIII  of  the  Original' P»)e6dar6 
Oode,^  the  evidence  before  the  J  udge  ia  not  suflBknent  to  reaaonably  satisfy  him  tha ^ 
tiM  prisoBer  has  been  rightly  convicted,  he  ought  to  acquit  hinu 

Kb^baj  Mullah  and  Abdool  Sheikh  were  conricfced  by 
the  Joint  Magistrate  of  Diamond  Harbour,  on  the  Ist  Maroh 
1873,  of  causing  hurt,,  and  were  sentenced  to  rigorous  imprison* 
ment  for  four  months  and  to  a  fine  of  fifty  rupees,  or  in  default 
of  payment  of  the  fine  to  two  months^  further  rigorous  imprison-^ 
ment.  The  trial  was  conducted  under  Chap.  XVIII  of  the 
Criminal  Procedure  Code  (Act  X  of  1872).  The  prisoners 
appealed  to  the  Court  of  Session.  The  Sessions  Judge,  being 
of  opinion  that  the  record  of  the  case  did  not  embody  thor 
sabstanoe  of  what  the  complainant^s  witnesses  stated,  which  the 
law  intended  it  should  do,  and  that  it  was  necessary  that  all  the 
provisions  of  the  law,  with  respect  to»  what  is  reqiuired  to  be  put 
en  record,  should  be  fully  complied  with,  referred  the  case  to 
the  High  Court  under  s.  296  of  the  Criminal  Procedure  Cod^ 
(ActXof  1872). 

The  High  Court  (Kemp  and  Pontifex,  JJ.,)  however  coosi* 
dered  thai  the  judgment  of  the  Magistrate  gave  the  substance 
of  the  evidence  both  for  the  prosecution  and  defence  (see  s.  228- 
of  the  Criminal  Procedure  Code,  Act  X  of  1&72),  and  remanded 
the  case  to  the  Sessions  Court  of  trial.. 

On  remand  the  Sessions  Judge  held  that  it  was  impossible 
for  him  on  the  record  as  it  stood  to  say  that  the  Joint  Magis*" 

*  Criminal  ttisceUaneous  Ca8e,Ko.82  of  1873,f  rom  an  order  of  the  Sessions  Judg& 
•f  tbe  24-  PergancahB,dated  the  8th  April  1873,afflrming  an  order  of  the  Joint  Mas^ 
trxte  of  Diaiaoad  Harbeur,  dated  the  1st  March  1873, 
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MOLLAH. 


trate  was  wrong  in  believing  the  witnesses  ;  that  he  could  not, 
from  the  statements  of  the  witnesses  on  the  record^  form  any 
opinion  as  to  their  credibility  ;  that  there  was  nothing  in  the 
evidence  which  would  warrant  him  in  finding  thdt  the  witnesses 
were  not  speakiug  the  truth  ;  and^that,  therefore,  it  appeared  to 
him  that  all  that  the  Appellate  Court  could  do  in  such  a  case 
was  to  see  whether  the  evidence  on  the  record  was  sufficient  to 
sustain  the  conviction.  The  learned  Judge  examined  the 
evidence,  and  found  that,  on  the  record  as  it  was  before*  him,  it 
was  not  possible  for  him  to  say  that  the  Magistrate  came  to  a 
wrong  conclusion  in  finding  the  prisoners  guilty  of  causing  hurt. 
The  Judge  went  on  to  say  that  it  had  been  suggested  that, 
Tinder  s.  282,  the  appellate  Court  had  the  power  of  directing 
further  enquiry  to  be  made,  or  additional  evidence  to  be  taken  ; 
but  that  he  could  not  exercies  that  power  in  the  present  case, 
for  he  could  not  name  any  particular  point  which  required 
further  enquiry,  nor  did  he  know  of  any  additional  evidence 
which  the  Magistrate  had  omitted  to  take,  and  which  he  could 
direct  the  Magistrate  to  take  ;  that  what  he  did  think  necessary 
was  that  the  Joint  Magistrate  should  have  more  fully  stated  the 
substance  of  the  evidence  on  which  the  conviction  was  had  : 
that  the  High  Court  did  not  think  this  to  be  necessary ;  that 
the  evidence  as  it  stood  was  sufficient  to  sustain  the  conviction* 
and  that,  therefore,  he  must  reject  the  appeal. 

From    this   judgment    th?  prisoners  appealed    to    the  High 
Court. 


Mr.  Ghose  (with  him  Baboo  Bykunt  Nath  Da8s)  for  Kheraj 
Mullah. — The  Sessions  Judge  ought  to  have  tried  the  appeal, 
if  he  could  come  to  no  opinion  ;  the  High  Court  will  quash  the 
conviction.     The  prisoners  are  entitled  to  any  doubt. 

Baboo  Nilmadhub  Bose  for  Abdool  Sheikh. 

Thejudgment  of  the  Court  was  delivered  by 

Phkab,  J. — It  seems  to  us  that  the  Judge  trqated  the  appeal 
before  him  more  as  if  it  were    a  special    appeal  thaa  a    regular 
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ftppeal ;  and  because  be  did  not  find  sufficient  on  Ibe  record  to       1873 
convince  him  tbat  tbe  Ma^strate   waa  entirely  wrong,  he  there-      Quesn 
fore  affirmed  his  decision.  v- 

But  the  Judge  was  in  the  sitnation  of  an  Appellate  Court  in  Mullah. 
which  the  matter  came  before  him  on  regular  appeal,  and  be 
ought  to  have  judged  as  best  he  could  from  the  materials  put 
before  him  on  the  Magistrate's  written  judgment,  whether  or 
not,  as  a  matter  of  fact,  the  prisoners  had  committed  the  offence 
of  which  they  had  been  convicted.  On  reading  the  Sessions 
Judge's  judgment,  it  seems  pretty  clear  that  he  was  unable  even 
with  the  aid  of  tbe  Magistrate's  finding  to  form  an  independent 
judgment  as  to  whether  the  prisoners  had  committed  the  offence 
or  not.  Tbat  being  so,  it  was  1  think  his  doty  to  have  acquitted 
hem.  If  the  evidence  which  came  before  him,  whatever  its 
shape,  was  not  sufficient  to  reasonably  satisfy  him  that  the 
prisoners  had  been  rightly  convicted,  he  ought  to  have  acquitted 
them. 

There  is  a  passage  in  his  judgment  which  leads  us  to  suppose 
that  the  Sessions  Judge  jsomewbat  misapprehended  the  effect  of 
the  decision  of  a  Division  Bench  of  this  Court  passed  upon  his 
previously  made  reference.  He  appears  to  imagine  tbat  be  was 
in  some  way  bound  by  that  decision  of  this  Court  to  accept  the 
finding  of  fact  come  to  by  the  Magistrate.  The  decision  of  the 
Division  Bench  has  been  read  to  us,  and  Kemp,  J.,  indeed 
pronounced  that  decision,  and  I  think  it  quite  clear  that  it  waa 
not  the  intention  of  the  Division  Bench  to  fetter  the  Sessions 
Judge  in  any  way  in  regard  to  his  judgment  on  the  facta  of  the 
case*  from  the  evidence  such  as  it  was  disclosed  in  the  Magis. 
trate's  judgment.  We  think,  as  I  have  already  said,  that  so  iar 
as  we  can  arrive  at  the  Judges  view,  he  ought  to  have  acquitted 
the  prisoners  instead  of  dismissing  the  appeal.  We  accord- 
ingly direct  that  they  be  acquitted  and  discharged  so  far  as  this 
charge  is  concerned. 
The  fine^  if  paid,  must  be  refunded. 

Conviction  quashed. 
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RANEE  BUOBOSOONDRBB  DASSBAH  (Plaintiff)  v.  ISSUR- 
P.  C .•  CHUNDER  DUTT  aud  anothbe  ^Defendants;. 

1872 
May  3.      [On  appeal  from  the  Higb  Court  of  Judicature  at  Port  William  in  Bengal.! 


AjreemerU  to  ifMMf&r^Deed  of  mxU^Ejectment^Speeific  Performance^^ 
Breach  of  Oontract^AUegationa. 

See  also  Where  it  was  agreed  between  A,  and  B.  that,  in  consideration  of  oertain  prooeed- 
1  ^  ^  r*  w  ^0  ™^"  ^^  ^  instituted  Jointly  hj  A.  and  B^  and  payments  to  bemade  by  B.,  tor  the^ 
*".  recovery  of  certain  property  claimed  by  A,,  against  C,  A,  wonld  make  omer  the^ 
half  of  the  property  recorered  to  K;  bnt  A,,  contrary  to  the  teems  of  the  igreemeot 
without  the  consent  of  B.,  oompromisedhis  claim  with  (7.,  and  obtain  possesdon.^- 
Held,  the  agreement  did  nob  operate  as  a  transfer  of  the  property  to  B, ;  she  could 
not  sue  to  eject  A. — 

S«m&2e. — B.'s  proper  remedy  was  a  suit  for  specific  performance  or  for  damages 
for  breach  of  the  contract  to  support  whicdiit  would  ha^e  been  necessary 
to  allege  performanoe  of  her  part  of  the  contiact,  or  at  least  readiness  and! 
willingness  to  perform,  but  prerention  by  A, 

This  was  an  appeal  from  a  deciBicm  of  the  Higb  Ooitrfc  (Locb 
and  Mitter.  JJ.)  dated  10th  June  1869,  diamissmg  the  appeUant's 
action  of  ejectment. 

One  Bamnarin  Dntt  died,  leaving  a  talook.  The  respondent 
Jogessnr  Qhose  claimed  it  as  his  heir.  The  other  respondent 
claimed  under  a  deed  of  gift  from  Bamnarain,  which  Jogessnr 
impeached  as  a  forgery. 

While  these  disputes  were  going  on,  the  respand«it  JogesBur 
applied  to  the  appellant,  and  asked  her  to  assist  him  in 
litigating  with  the  otfaer  respondent  for  the  purpose  of  get- 
ting possession  of  all  the  property  which  had  belonged  to  his 
maternal  grandfather,  and  it  was  arranged  between  them  that  in 
the  event  of  such  litigation  arising,  she  should  advance  the 
expenses  to  the  extent  of  Bs.  3,000,  and  shoald  {Nrotect  Jogessur 
from  a  then  impending  execution,  the  consideration  being  a 
moiety  of  the  property  claimed. 

Present :— Thb  Right  Honorable  Sie  James  Golvili,  SiEMoNTA6T7BSia» 
AVD  Sib  Bobebt  Collibb. 
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An  agreement   in  writting    was    accordingly    execafced    by       1872 
Jogeasur  in    favor  of    the     appellant    on    the     14th     Bhadro  rinke  Bho- 
1273  (29fch  August  1866),  which,   after  reciting  the  object  of  ""dLT/h" 
the  agreement,  proceeded  as  follows  : —  v. 

ISSDRCHIINDEB 
DOTT. 

"  It  is  now  neoeasary  to  institute  a  suit  iu  Court  for  the  recorery  of 
possession  of  the  whole  of  the  properties  consisting  of  the  aforesaid 
jote  jnmmah,  talook,  &o,,  and  mesne  profits ;  and  as  I  have  not  the 
means  to  institute  a  suit  at  my  own  expense,  I  have  determined  to 
^U  yon  a  moiety  or  8  annas  share  of  the  12  annas  6  gnndas  2  cowrees 
2  karants  of  the  abore  jote  jammah,  being  the  share  left  by  my 
maternal  grandmother,  to  which  I  am  entitled;  an  8  aunas  share  of 
the  talook  aforesaid  and  an  8  annas  share  of  the  mesne  profits  during 
the  period  ef  dispossession ;  and  having  fixed  the  consideration  for 
tite  same  at  Bs.  8,000,  and  received  the  purchase-money  in  cash,  I  sell 
the  same  to  you,  and  execute  this  deed  o!  sale.  The  said  amount  is 
deposited  with  Dwarkanath  Lahory,  mooktear,  the  agent  on  your 
behalf,  and  all  the  expenses  of  the  suit  for  dispossession  and  my  lodging 
expenses  shall  be  defrayed  out  of  that  sum.  In  the  event  of  the  suit 
being  decided  in  my  favor,  we  shall  each  of  us  take  the  costs,mesne 
profits,  jote  jummah,  and  the  talook  in  the  shares  mentioned  a^ove.  We 
win  both  of  us  institute  the  said  suit  in  Court  as  plaintiffs.  Neither  of 
XLS  shaH  he  able,  without  consent  of  the  other,  to  ccmpromise,  settle,  or 
make  any  adjustment  whatever  of  the  case.  One  Qoma  Chum  Sircar 
of  Mullickpore,  has  obtained  a  decree  against  me  for  Bs.  600,  on 
account  of  money  advanced  as  a  loan*  If  he  in  the  mean  time  execute 
the  decree,  you  will  pay  the  amount  of  the  debt  from  the  aforesaid 
amonnt  of  deposit.  Whatever  sums  shall  be  spent  till  the  final  decision 
ni  the  suit,  in  excels  of  the  said  amount  of  deposit,  you  are  to  pay. 
Ton  shall  never  be  able  to  make  any  demand  or  daim  against  me  on 
account  of  those  sums,  or  the  amount  of  the  debt  due  to  the  said  Ooma 
Chum  Sircar;  even  if  you  do,  it  shall  not  be  admitted.  In  whaterer 
way  the  suit  is  decreed,  I  will  give  and  receive  8  annas  thereof  as 
aforesaid,  that  is  in  half  shares.    The  Uth  Bhadro  1273." 

Nothing  more  was  done  under  the  agreement,  no  money 
passed,  and  Ooma  Churn  Sircar  in  the  agreement  mentioned 
having  taken  out  execution  against  Jogessur  Ghose,  Jogessur 
applied  to  the  appellant's  mooktear  to  deposit  the  money,  but  this 
was  not  done. 

Thereupon    Jogessur^    instead  of    instituting    the    intended 
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1873       proceedings    against  Issur  Cbunder,    agreed,  to  %wi    amicable 
Ranbe  Bbo-  partition,  which  was  embodied  in  a    document  dated  the  26th 
"d^beah'*"  P^"s  1273  (January  9th,  1867),  satisfied  Ooma  Churn  Sircar's 
V-  decree,  and  saved  his  estate. 

laSUBCHUNDEB 

DuTT,  On  the  20th  September  1867,  the   appellant  commenced  the 

present  suit  by  filing  a  plaint  against  these  respondents^  and 
some  persons  holding  as  lessees  under  them,  seeking  to  have  the 
deed  of  sale  executed  by  Kamnarain  declared  a  forgery,  and  all 
the  proceedings  taken  thereunder  since  his  death  declared  to  be 
fraudulent,  and  claiming  possession  of  halt  of  the  property 
under  the  deed  executed  by  Jogessur,  together  with  the  mesne 
profits. 

On  the  20th  July  1868,  the  Subordinate  Judge  dismissed 
the  plaintiff's  case  on  the  ground  that  she  could  not  sue  alone. 

On  the  10th  September  1868,  the  plaintiff  appealed  to  the 
High  Court,  and  on  the  10th  June  1869,  a  Division  Court 
(Loch  and  Mitter,  JJ.)  held  that  the  Subordinate  Judge  was 
wrong  in  dismissing  the  suit  on  that  particular  gfround ;  but 
as  both  parties  admitted  that  the  evideucd  had  been  given,  and 
the  case  was  ready  for  hearing  on  the  merits,  the  Court 
proceeded  to*  examine  the  evidence  and  decide  the  case  on 
the  merits. 

After  deciding  that  the  deed  of  gift  from  Ramnarain  was 
a  true  document,  and  that  the  property  claimed  under  it  by 
the  respondent  Issur  Chunder  was  properly  so  claimed,  the 
judgment  preceded  as  follows  : — 

•*-Ifc  is  urged  that  the  plaintiff  has  a  right  to  the  moiety  of  whatever 
property  remains  to  Jogessur,  who  admits  the  sale  to  plaintiff,  and  whose 
witnesses  prove  the  execution  by  him  of  the  bill  of  sale,  Jogessur, 
however,  deuies  that  any  consideration  passed  to  him :  the  plaintiff  brings 
three  witnesses  to  prove  that  payment  in  cash  was  made  to  Jogessur. 
Their  evidence  appears  to  us  inconsistent  with  the  terms  of  the  bill 
of  sale,  and  highly  improbable  when  considered  with  that  document. 
The  deed  sets  forth  (recites).  Now  it  is  clear  that  the  money  was 
to  remain  in  desposit  with  plaintiff,  though  no  ninally  under  the  charge 
of  her  mooktear,  Dwarkanath  Lahory,  for  she  bound  herself  to  pay  out 
of  that  money  the  amount  of  Ooma  Churn^s  decree,  should  he  execute 
it  against  the   vendor,  and  yet  we  are  told  by  .the  witnesses  that  the 
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maaef  was  paid  to  ^ogessor^  and  that  before  the  deed  was   registered.         1872 
But  it  is  said  that  it  was  part  of  the  bargain  that  Jogessur  was  to  take   _ 
the  money  and  deposit  it  with  Dwarkanath   Lahory,  as  if  it  is  likoly  that    bosoomdrbv 
the  plaintiff  or  her  servants  would  pay  over  the  money  to  a  man  in  Joges*      ^asbbah 
sar*s  needy  position,  and  trust  him  to  deposit  it  with  another  servant  o'  Issubohukoxb 
the  plaintiff.    It  appears  to  us  that  the  evidence  of  payment  is  unworthy         Dutt. 
of  credit,   and    that    no   consideration    actually  passed,    and  that  the 
cantract  is  consequently  not  a   valid  contract.      The  plaintiff  has  done 
nothing  to  fulfil  her  part  of  the  contract,  and  we  think,  therefore,  that, 
under  the  late  ruling  of  the  Privy  Gouucil,  in  the  case  of  Haja  8ahih 
Prolad    Sen  v.  Bahoo   Bttdhu  Sing  (1),    the   present  action  must  fail. 
We  think  it  very  probable,  as  stated  by  the  witnesses  for  the  defence, 
that  Jogessur  having  for  some  cause   quarrelled  with  his  relatives,  did 
execute  the   deed  to  the  plaintiff,  who    was  quite  ready  to  assist  him, 
in  hopes  of  getting  an  interest  in  the  defendant's  property,  which  she 
might  use  to  her  own  advantage.     Under    this  view    of  the   case,   we 
think  it  unnecessary  to  determine   whether  the  plaintiff  did  or  did  not  ask 
Jogessur  to  join  her  in  carrying  on   the  suit.    No  evidence  has  been 
given  on  this  point.    We  dismiss  the  suit  with  costs  in  both  Courts." 


The  plaintiff  then  appealed  to  Her  Majesty  in  Gounoil. 

Mr.  Voyne  and  Mr.  Mortimer  for  the  appellant  contended 
that  the  Court  were  in  error  in  findings  the  deed  by  Ramnarain 
to  be  genuine^  bat  eyen  if  it  were^  the  plaintiff  was  entitled 
to  recover  one-half  of  a  third.  No  objection  could  be  taken  as  to 
this  being  champerty — Fischer  v.  Kamala  Naiker  (2).  The  suit 
was  properly  framed  for  the  purpose  of  impeachiog  the  proceed- 
ings taken  by  Jogessur,  and  the  High  Court  were  wrong  in  dis- 
missing the  suit. 

Mr.  J.  D.  Bell  for  the  respondents.— The  action  is  miscon- 
ceived :  whatever  r  ight  the  appellantmight  have  to  sue  for  specific 
performauceor  to  recover  damages^  she  cannot  sue  in  ejectment— 
Baja  Sahib  Prolad  Sen  v.  Bahoo  Budhu  Sing  (3).  Even 
a  suit  for  specific  performance  or  for  damages  would  not  have 


a)2B.  L.  R.,P.a,lll,seell6and    (3)  2 B.  L.  R.. P.  C  ,111, see  116 and 

117 ;  S.  C  12  Moore's  I.  A.,  301.       117  ;  8,  0.,  12  Moore's  I.  A,.  301,  see 

(2)  8  Moore's  I  A.,  170.  306. 
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1872       b6eii  successful  in  the  absence  of  a  tender  on  the  part  of  tb^ 
Ranee  BhcT  plaintiff  of  performance  on  her  part* 

II0800NDBEK 

Da«.*h  Mr.  2)oyne  in  reply. 

ISBURCUUNDXR 

^"*  Their  Lorbships  gave  the  following  judgment  ;— 

This  suit  .was  based  apon  a  deed  executed  by  Jogessur  G-hosa^ 
in  favor  of  the  plaintiff,  in.  August  1866.  The  effect  of  that 
deed,  as  far  as  it  is  material,  may  be  thus  stated  :  it  recites  that 
Jogessur  Ghose  was  entitled  to  certain  properties  from  his 
maternal  grandmother,  that  he  had  been  dispossessed  of  the  who'e 
of  those  properties,  and  thus  proceeds  (as  above,  ante  page  37). 

It  appears  that  a  stiort  time  after,  in  September  1866,  Joges* 
8ur  G-hose  entered  into  a  deed,  which  may  be  termed  one  of 
compromise,  with  Issurchuader  Dutt,  who  was  the  claimant  and 
in  actual  possession  o?  the  greater  part  of  the  property  referred 
to  in  the  previous  deed,  and  that  by  this  deed  of  compromise,  a 
portion  of  the  property  was  divided  between  them.  Thereupon 
this  suit  was  brought  by  the  plaintiff.  It  is  material  to  observe 
ihatitis  not  a  suit  claiming  specific  porforrnauce,  or  damages  for 
breach,  of  the.  contract  entared  into  with  the  plaintiff  by  Jogessur 
Ghose,  but  that  it  is  in  the  nature  of  an  action  of  ejectment. 
It  is  a  suit  to  recover  possession  of  the  property  mentioned  in 
the  first  deed  brought  not  only  against  Jogessur  Ghose,  but 
against  Issurchunder  Dutt,  the  plaintiff  seeking  to  recover 
possession  of  the  property  by  virtue  of  the  title  acquired  under 
that  deed,  not  only  against  Jogessur  Ghose,  but  also  against 
Issurchunder  Dutt,  whom  he  alleged  to  have  obtained  posses- 
fiion  of  the  property  under  forged  conveyances. 

The  Court  below  dismissed  the  suit  upon  a  technical  groand, 
namely,  that  the  plaintiff  could  not  sue  Issurchunder  without 
joining  Jogessur  Ghose  as  a  co-plaintiff.  The  High  Court 
decided,  in  their  Lordship i'  opinion  rightly,  that  this  was  n  t  a 
proper  ground  for  dismissing  the  suit,  and  hearing  it  upon  its 
merits,  determined  it  in  favor  of  the  defendants. 

The  principal  question  is  the  effect  of  the  first  deed,  whether 
it  operated  as   a  present  transfer  of  the  property,  or  only  as  aa 
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igreement  to  transfer  it  upon  certain  contingencies  which  did  not        ^^^^ 
happen.     In  support  of  the  latter  contention,  the  case  was  refer'    Bambb  Bho- 
red  to  of  Rajah  Sahib  Prolad  Sein  .r  Baloo  Budhoo  Singh  (1)'    'iu8sbah 
Without  referring  at  length  to  that  case^  the  circumstances  of  r^^^*      «^ 
which  are  in  many  respects  similar  to  those  of  the  present,  it  may    '    l>urT. 
be  enough  to  quote  a  passage  wherein  their  Lordships  say  t-— 

"  The  Court  below  seem  to  h«ye  ruled  that  tne  efiEect  of  the 
execution  of  a  bill  of  sale  by  a  Hindu  vendor  is,  to  use 
the  phraseology  of  English  law^  to  pass  an  estate  irrespective 
of  actual  delivery  of  possession,  giving  to  the  instruement  th^ 
effect  of  a  conveyance  operating  by  the  Statute  of  Uses.  Whether 
such  a  conclusion  would  be  warranted  in  any  case  is  in 
their  Lordships'  opinion  very  questionable.  It  is  certainly  not 
supported  by  the  two  cases  cited  in  the  judgment  under 
review  '*  (which  are  there  referred  to)  ^'  in  both  of  whidi  actual 
possession  seems  to  have  passed  from  the  vendor  to  the  purchaser.. 
To  support  it^  the  execution  of  the  bill  of  sale  must  be 
treated  aa  a  constructive  transfer  of  possession.  But  how  can 
there  be  any  such  transfer,  actual  or  constructive,,  upon  & 
contract  under  which  the  vendor  sells  that  of  which  he  has  noj. 
possession,  and  to  w  hich  he  may  never  establish  a  title  ?  Th^. 
bill  of  sale  in  such  a  case  can  only  be  evidence  of  a  contract  • 
to  be  performed  infuturo  and  upon  the  happening  of  a  contin^ 
g^ncy  of  which  the  purchaser  may  claim  a  specific  perform* 
ance  if  he  comes  into  Court  showing  that  he  has  himself  don  e 
all  that  he  was  bound  to  do"  (2).  Having  regard  to  this  case  and 
to  the  provisions  which  have  been  referred  to  of  the  deed,  their 
Lordships  are  of  opinion  that  it  did  not  operate  as  a  present 
transfer  of  the  property,  but  as  an  agreen^nt  to  transfer  sa 
mach  of  it  as  might  be  recovered  in  a  suit  to  be  instituted  to 
which  both  Jogessur  Ghose  and  the  plaintiff  were  te  be  parties. 

This  construction  of  the  deed  disposes  o£  the  case  ;  for  even  if 
the  plaintiff  be  entitled  to  complain  of  breach  of  contract  by 
Jogessur,  she  cannot  recover  under  it  possession  of  the  property 
against  Jogessur,  a  fortiori  caanot  she  recover  against  Issur* 
cKuttder  Dutt,    who   was    no   party   to  the  deed.    It  may  be 

a)2B.L,R.,'P:0.,lll;  S.C.,12     (2)2B.  L.R.,P.C.,117;  12Moore^ft 
Moor«'s  L  A.,  275.  L  A,,306. 
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1873        observed  that,  even  if  this  were  a  suit  for  specific  performance  of 

Banbb  Bho  the  contract^  or  damages  for  the  breach  of  it^  it  would  have  been 

BosooKDRBB   necossary  for  the  plaintiff  to  have  alleged  either  performance   of 

V.  her  part  of  the  contract^  which  was  the  paym-'nt  of  Bs.  3^000  to 

^^uiT ''^  Dwarkanath  Labory,  and  auch  further  snms  as  might  have  been 

necessary  to  the  maintenance  of  the  aotion^  or  at  all  events  that 

she  was  ready  and  willing  to  perform  this  condition^  bat  was 

prevented  by  the  wrongful  act  of  the    defendant.     There   are 

no  such  allegations,  and  if  there  had  been,  it  does  not  appear 

that  they  wonld  have  been  sustained  by  evidence,  for  the  case  set 

np  on  the  part  of  the  plaintiff  was  not  the  performance  of  this 

condition,  but  something  very  different,  namely,  the  payment 

to  the  defendant  himself  of  this  sum  of  money,— a  statement 

which  is  disbelieved  by  the  High  Court,  in  which  disbelief  their 

Lordships  concur. 

On  these  grounds  their  Lordships  are  of  opinion  that  the 
judgment  of  the  High  Court  is  right,  and  they  will  humbly 
advise  Her  Majesty  that  this  appeal  be  dismissed  with  coste. 

Appeal  dismissed. 
Agent  for  appellant :  Mr.  Moridmer. 

Agent  for  respondents  :  Mr.  Wilson. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Jackson  and  Mr.  Justice  Mitter. 

A^2^  NOJABUT  ALI  OHOWDHRY  (Plaihtot)  v.  SHEIKH  MOHA 

— BUSEEROOLAH  CHOWDHRY  AMD  oTHittB  (Depbhdants).* 


Execution  of  Decree  ^LimitcUionSala— Separate  8uit^ Act  XXIII 
0/1861,  s.  11. 
A.  Baed  for  possession  of  oertain  lands  to  which  he    aDeged  he  was   entitled  as 
wassee  (exeotttor)  ander  a  wasseeatnamah    (will),  and  whioh  B.  had  Irandoleiitlj. 
daring  tho  minority  of  himself  and  his  brother,  oansed  to  be  pat  np  for  sale  nnder  h 
*  Special  Appeal,  No.  755  of  1872,  from  a  deoree  of  the  Subordinate  Judge  of 
Chittagong,  dated  the  7fch  Febrnary  1872,  reveraiilg  a  deoree  of  the  Mnnsif  of  that 
distaict,  dated  the  30th  September  1871. 
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e,  the  execution  of  which  was  barreii  by  lapse  of  time.    B.  had  become  the         1873 
purchaser  at  such  sale. JTtfZd  that  a  suit  would  not  lie  for  the  parpose  of  having  ^ 
it  determined  that  the  ezeoation  of  B,*8  decree  was  barred.  Ohowdhbt 

Oolam  Asgar  v.  Ldkhimani  Debi  (I)di8tingiu8hed  v 

Shbikh  Moha 

_  -     .       .^     .  ,  .  ,  .  _  BUBSEBBOO- 

Th£  plamtin  m  this  oasa  saed  to,  recover  possession  of -one  lahchow 
talook,  and  to  have  a  declaration  of  his  right  to  possession  of  ^^^' 
certain  other  talooks^  alleging  himself  to  be  entitled  to  all  this 
property  in  the  capacity  of  wnssee  (exeontor)  under  a  wnsseent- 
namah  (will)  made  by  one  Nasrnt  AX\,  who  was  the  sole  owner 
of  the  property  in  question.  It  appeared  that  che  plaintiff's 
father,  Nasrnt  Ali  was  one  of  two  brothers,  Nasmt  Ali  and 
Hozoffur  Ali,  and  that  the  plaintiff  himseU  had  one  brother 
Yar  Ali,  who  married  and  lived  at  some  distance,  and  was  no* 
before  the  Court.  The  plaintiff  suppressed  all  mention  of  his 
uncle  Mozoffur's  interest  in  the  property  ;  and  in  order  to  account 
for  his  doing  so,  he,  as  representative  of  his  father  set  up  the 
wusseeatnamah,  excluding  his  own  brother  Yar  Ali,  who,  as 
Stated  above,  had  married  and  settled  elsewhere.  It  further 
appeared  that  a  decree  had  been  obtained  by  the  defendant 
Bnsseeroolah  against  Nasrnt  and  Mozoffur;  Busseeroollah  in 
^xeoutioB  procured  a  sale  of  the  property,  and  himself  became 
the  purchaser  thereof .  The  plaintiff's  contention  was  that  the 
execution  of  this  decree  was  barred  by  the  law  of  limitation^  but 
thafe  the  decree-holder  f radulently  took  out  execution  during  the 
mipority  of  himself  and  his  brv)ther,  and  so  caused  the  sale  of  the 
property.  It  was  admitted  that  the  money  due  under  the  decree 
had  never  been  paid  otherwise  than  by  the  sale  of  the  property. 

The   Munsif   who    tried   the  case   held    that   the  defendant 

Bnsseeroolah  had  fraudulently  ^and  illegally  taken  out  the 
execution  of  a  decree  barred  by  the  law  of  limitation,  and  had 
thereby  caused  the  properties  to  be  sold,  allt*ging  them  to  have 
been  left  by  the  father  of  the  plaSntiff  during  the  minority  of 
the  plaintiff  and  his  minor  brother,  and  that  therefore  the  sale 
could  not  be  held  valid;  the  Munsif  further  held  that  the 
wnsseentnamah  relied  on  by  the  plaintiff  had  been  proved  ; 
he  iu)Oordingly  ^ve  a  decree  for  the  plaintiff  for  one-half  of  the 
property,  reserving  bis  brother^s  share. 


(1)  5  B.  L.  B.,  68. 
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1873  On  appeal  the    Subordinate  Judge   held  that  the  wasseeufe- 

NojABUT  Au  namah  had  not  been  proved,  aod^  considering  that  the  plaintiff'^ 

Chowohbt   gniij  yf^  based  entirely    on  his  title  under  the    wusseeutnamah, 

Shbikh  Hoha  thought  it  unnecesaarj  to  go  into  the  other  questions  raised,  and 

laiTohow^  dismissed  the  suit. 

pUBT, 

The  plaintiff  appealed  to  the  High  Court* 

Baboo  Nullit  Oktmder  Sen  for  the  appellant. — The  Subordinate 
Judge  was  bound  to  inquire  into  the  question  of  limitation  ;  and 
if  it  appeared  that  the  execution  of  the  decree  und^r  which  the 
property  was  sold  was  barred  at  the  time  of  sale,  shoh  sale 
would  be  invalid — Golam  Asgar  v.  Lakhimani  Debi  (1).  Even- 
if  the  wusseeutnamah  was  not  proved,  the  plaintiff  would  be 
entitled  to  some  share  in  this  property* 

Baboo  Akheel  Chunder  Sen  for  the  respondents  was  not  called 
upon. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.  (who,  after  stating  the  facts  as  above, 
continued)  :— «The  plaintiff  comes  up  here  in  special  appeal,  and 
contends  that,  even  supposing  that  the  wtnseeutnamali  is^ 
not  made  out,  yet  he  was,  as  son  of  Nasrut,  at  all  events  entitled 
to  some  share  in  the  property  ;  that  the  Munsif  having  been 
of  opinion  that  the  execution  was  barred^  and  the  proceeding^ 
consequently  fraudulent,  he  was  entitled  to  the  judgment  of  the 
lower  Appellate  Go  urt  on  that  point ;  and  unless  that  Court 
came  to  a  contrary  conclusion,  he  was  entitled  to  a  decree  for 
the  share  coming  to  him.  I  am  inclined  to  think  that,  in  so  far 
as  the  plaintiff  sought  to  recover  possession  of  the  property 
to  which  he  was  entitled  as  the  representative  of  bis  father, 
supposing  that  the  facts  otherwise  entitled  Urn  to  a  decree,  he 
might  have  recovered  notwithstanding  the  failure  of  proof  of  the- 
wusseeutnamah,  because  the  effect  of  that  document  woeld 
only  be  to  entitle  him  to  the  whole  of  his  father's  share  instead 
of  one-half  ;    but  I  am  also  of    opinion  that,     even  making  thai 

(l)5B.L.  R,68. 
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tsoncession  in  favor  of  the  plaintiff,  he  is  not  much  advanced        ^^73 
in  the  object  of  the  suit.     We  are  referred  to  a  case,  Oolam  i^ojarut  Ali 
Asgar   v.    Lakhirnani    Debi    (1),    on    which   it  was  held  by  a     Chowdhey 

Division  Bench  (I  myself  being  a  member  of  the  Court),  Shbikh  Mora 
that  the  circnmstAnce  of  the  execution  of  a  decree  under  ^,f*CHowI 
which  a  sale  had  taken  place  being  barred  by  lapse  of  time,  i>eby. 
invalidated  the  sale  which  took  place  under  that  execution.  I 
entirely  adhere  to  the  opinion  expressed  in  that  case,  but  there 
IS  this  important  difference  between  that  case  and  the  present, 
that  in  that  case  apparently,  (nnd  I  cannot  conceive  how  judgment 
could  have  been  given  in  any  other  state  of  things,)  the  fact 
of  the  execution  being  barred  was  determined  by  the  Court 
executing  the  decree,  or  the  Court  hearing  an  appeal  from  the  '  \  *^ 
order  of  that  Court,  that  is  to  say,  the  question  must  have  been 
raised  in  a  Court  which  was  competent  to  determine  such 
question  under  s.  11,  Act  XXllI  of  1861,  viz,  the  Court 
executing  the  decree,  and  not  in  a  separate  suit:  whereas  in 
the  present  case  the  plaintiGE  brings  the  suit  for  the  purpose  of 
luiving  it  determined  that  the  execution  was  barred,  although 
the  contrary  must  have  b^en  held  by  the  Court  which  was 
executing  the  decree.  This  I  think  w>mld  be  directly  contrary 
to  the  express  intention  of  the  Legislature  in  s.  11.  It  is  not 
neeessary  in  this  view  of  this  case  to  advert  to  the  other  cir- 
cumstances which  render  the  plaintiff's  claim  liable  to  dismissal. 
The  charge  of  fraud  against  the  decree-holder  was  merely 
tiiat  he  was  executinor  his  own  decree  which  was  barred  by 
limitation  to  recover  his  own  money,  and  no  other  circumstance 
has  been  alleged  or  proved  to  support  the  allegation  of  fraud. 
In  this  view  of  the  case  the  special  appeal  is  dismissed  with 
costs* 

Appeal  dismiased, 
(1)  5  B,  L.  R,,  68. 
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p   (;  #      RAMCOOMAR  KOONDOO  and  another  (Depbndaots)  it.   JOHN  and 
1872  MARIA  McQtJBBN  (Pj^MSTim), 

¥,  [On  appeal  from  the  HighOoart  of  Judicafcore  at  Fort  William  in  Bengal.] 


June  4. 


Vendor  <md  Pwchaser  -^Notice — Egnltahle  Doctrine  of  secret  Oumerehip. 


.  It  18  a  rale  of  nniFersal  eqnitj,  and  not  ooe  pecaliar  to  English   Oonrts,  that,  i^ 

^§Xt  -  order  to  enable  the  real  owner  of  property  to  recover  from  a  parchaser  for    value 

I      Aff     A  is     ''*^"*  *  per»»n  allowed  by  the  real  owner  to  hold  himself  out  as  the  owner,he  must 
■^  *^      ^  /  pro>e  either  direct  or  oonstractive  notice  of  the  real  title,  or  that    there    existed 

•^  fi>v*  7*^      oiroamstanoes   with   ought   to   have    put  the  purchaser  on  an  enquiry  that,  if 
\  ^  OtX  ^77      prosecuted,  would  have  led  to  a  disoorery  of  the  real  title. 

This  was  an  appeal  from  a  decision  of  the  High  Court  at 
Calcutta^  dated  2Qd  April  1869,  reversing  a  decree  of  the  Jadga 
ot  Hooghly. 

In  Angust  1831  Sheikh  Kazim  executed  in  favor  of  Bebee 
Buauoo  a  deed  of  sale  of  the  land  in  dispute  situated  in  Howrah. 
The  land  being  leasehold,  she  was  accepted  as  tenant  by  the 
zemindar.  Bebee  Bunnoo  was  in  fast  the  mistress  of  one 
Alexander  Macdonald,  audi  they  lived  together  in  the  house^and 
there  was  evidence  that,  while  so  living  together,  he  built  on  the 
land.  In  1831  Macdonald  made  bis  will,  beqaeathing  the  land  in 
dispnte  to  Bebee  Bunnoo,  stating  that  it  had  been  taken  in  her 
name,  and  desiring  that  on  her  death  it  might  go  to  his  children 
by  her.  The  female  re^apondent  was  the  survivor  of  those 
children.  Macdonald  died  in  1834,  and  Bebee  Bannoo  proved 
his  will  in  the  Supreme  Court  in  the  same  year,  and  in  the  inven- 
tory filed  in  Court,  she  described  this  property  as  Macdonald's. 
In  1813  she  executed  a  bill  of  sale  in  favor  of  the  appellants' 
father,  Ramdhone  Koondoo,  describing  the  land  as  her  ancestral 
holding,  and  in  no  way  referred  to  Macdonald.  The  bill  of  sale 
stated  that  she  conveyed  with  the  consenfc  of  the  members  of 
her  family.    They  were  however  infants  at  that  time.    The  price 

•  ?rM^/»^;— Tbb  RroHT  Hon*bl«  Sir  James  W.  Coltilb,  Sir  M   E.  Smitk, 

8ia  B.  P.  COLLIKB,  AND  SiR  LAWRENCE  PKEL. 
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yrsa  Rs.  945,  the  original   price  having  been  R8.  130   when  the       ^^^^ 
lease    was    bought     by    Macdonald.     The    zemindar   accepted  ramcoomae 
Ramdhone  as   lessee  in  her  place,   and  he  got  possession.     He     Koondoo 
then   bnilt  a  house  upon    it,  and  let  it  to  the  male    respondent,  John  and 
who,    having     married    the  female    respondent,    remained   in   ncQ^^g,!^ 
possession,  and  having  failed  to  pay  tiie  rent,  Ramdhone  brought 
an  action    of  ejectment    in  the    Supreme    Court,  which,  being 
an  defended,  resulted  in  judgment  against  the  casual  ejector  and 
possession     being  obtained.     Soon    afterwards,   Bebee  Bnnnoo 
being  dead,  the  respondents  brought  the  present  suit  as  devisees 
in  remainder  to  eject  Ramdhone's  family. 

In  addition  to  issues  as  to  res  judicata  and  limitation  which 
it  is  unnecessary  to  allude  to,  the  material  issues  raised  were 
whether  the  property  was  Macdonald's,  whether  it  came  by  his 
will  to  Maria  McQueen,  and  whether  the  appellants  purchased 
honi  fide  for  valuable  consideration  without  notice.  Theso 
issues  were  raised  before  the  High  Court  when  the  case  first 
came  up  on  appeal  on  a  finding  as  to  limitation,  and  were 
disposed  of  by  the  High  Court  without  a  remand. 

The  decision  of  the  High  Court  (L.  S.  Jackson  and 
Markby,  JJ.)  was,  so  far  as  material  for  this  appeal,  as  follows  :  — < 

"The  third  issue,  as  originally  drawn,  raised  the  question  whether  the 
defendants,  the  Koondoos,  being  purchasers  from  Bunnoo  Bebee  bond 
fide  for  valuable  consideration  and  without  notice,  could  maintain  their 
title.  This  of  course  assumes  that  Bunnoo  Bebee  had  an  imperfeoti 
title,  and  that  the  plaintiff  who  now  seeks  to  recover  the  property  has 
a  perfect  one,  and  it  is  an  attempt  to  introduce  a  very  peculiar  doctrine 
of  the  English  Court  of  Chancery,  which  is  there  applied  when  both 
the  parties  claim  the  extraordinary  assistants  of  that  Court.  But  this 
doctrine,  which  is  unknown  to  the  general  law  of  England,  is  equally 
unknown  here.  Neither  here,  nor  in  England,  by  the  general  law  does 
a  person  gain  a  title  by  purchase  either  to  moveable  or  immoveable 
property  unless  the  vendor  is  the  real  owner,  however  completely  he 
may'  act  &ond  fide.  Indeed,  a  propositioa  receatly  made  to  introduce 
by  legislation  a  very  limited  instalment  of  the  contrary  doctrine,  met 
with  the  strongest  oppoition  here. 

"  The  vakeel  for  the  appellant,  upon  our  intimating  this  view,  has 
sought  to  amend  his  issue,  a>id  though  he  has  nut  stated  very  clearly 
what  he  intends    to  ruse,  we  will  assume  that  he  now  raises    what    we 
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consider  to  bo  the  tnie  qnestion,  naraoly,  whetbor  the  Koondooa 
bought  bond  fide  and  for  valuable  consideration,  being  induced  to 
beliere  that  the  property  was  Bunnoo  Bebee's  own  absolutely,  by  tho 
fact  that  the  conveyance  and  pottah  were  in  her  name,  and  af tet 
having  made  all  enquiries  which  a  prudent  man  would  have  made 
under  the  circumstaBoes,  and  being  without  notice  of  f^y  other  title. 
Now  it  is  dear  that,  in  support  of  this  issae,  the  parchaser  must  give 
gOme  evidence;  he  must  not  leave  it  on  mere  assertiou.  This  is 
distinctiy  laid  down  by  the  Privy  Council  in  a  case  which  appears  to 
have  been  the  subject  of  some  misconception,  Vaarden  Setk  Bam  v. 
Luchpathy  Eoyjee  LaXlak(\\  and  that  ruling  we  adopt.  We  do  iKyt 
8  ay  how  much  evidence  or  what  sort  of  evidence  the  party  must 
produce,  thac-  will  depend  on  the  circumstances  of  the  case  ;  but  at  any 
rate  it  must  be  made  quite  clear  that  every  possible  source  of  evidence 
has  been  exhausted,  and  that  every  search  has  been  made,  and  every 
effort  used  to  show  affirma^iively  the  complete' good  faith  of  the  purchaser 

**  How  completely  this  duty  has  been  neglected  in  Ithe  present  case, 
it  is  hardly  necessary  to  point  out.  Only  two  witnesses  are  called 
who  speak  at  all  to  the  circumstances  under  which  the  Koondoos 
purchased.  Bam  Kristo  Banerjee,  a  karpardaa  (agent)  of  Bamdhone 
Koondoo,  and  the  persoh  who  wrote  the  documents,  but  they  really 
proved  nothing  more  than  appears  on  the  face  of  the  documents. 


*'  We  have  no  doabt  whatever  that  a  prudent  purohaser,  who  wished 
4k>  act  honestly,  would,  when  purchasing  from  a  woman  in  Bunnoo 
Bebee's  position,  have  instituted  a  very  strict  inquiry  as  to  how  she 
became  possessed  of  the  property,  and  every  step  in  that  enquiry  would  | 
in  all  probability,  have  put  the  purchaser  more  and  more  on  his  guard  ; 
and  we  see  no  reason  in  this  case  to  presume,  whnt  indeed  they  do  not 
venture  to  assert,  that  it  was  impossible  for  the  Koondoos  to  show  what 
that  enquiry  was,  and  what  was  the  result  of  it. 

*'  In  truth,  tho  defendants  have  not  made  any  real  effort  to  prove 
this  issue  at  all ;  what  they  have  really  tried  to  do  is  to  prove  that  the 
property  was  in  fact  Bunnoo  Bebee's  own,  but  in  this  they  have  failed- 

*'  It  appears  to  us  therefore  that  this  issue,  when  raised  in  its  proper 
form,  should  be  found  against  the  defeaimts." 

The  decree  gave  the  plaintiffs  the  property,  and  agfainst  that 
decree  the  defendants  appealed  to  Her  Majesty  in  Coancil» 

Sir  R,  Palmer  Q.  C,  and  Mr.  Leith  (Mr.  Boyne  with  them) 

(1)  9  Moore's  I.  A.,  303, 
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for  tlie  appelltotg.— The  judgmen-fe    proceeds  on  a  strange  mis-        ^^^^ 
apprehension  of  the  doctrine  as  to  the  rights  of   a    bona   fide  Bamooomab 
purchaser  for  value  without  notice.     It  is  not  a  peculiar  doctrine     ^ooisj>oo 
of  the  Court  of  Chalicery  which  we  seek  to  apply,  but  the  simf  le     John  and 
and  broad    principles    of    equity.     Hero    is   a  case  where  we     mcQue^n. 
purchased^  and  actually  as  owners  let  to  the  persons  now  setting 
up   the  adverse  title  of  our  vendor  having  only   held  benarai^ 
What  was  there    to  put    us  on    enquiry  ?     Wo    bought    from 
Bunnoo  Bebee  as  owner.     Even  if  wo  had  bought  Irom  her  as 
executrix*  we  should  have  been  protecfced  by  Pergusson's   Act  (1). 
-^Doe  d.  Gidlen  v.  Clark  (2).     But  our  case  is  much  stronger. 
Here  is  the  real  owner  looking  on  and    actually  dealing  with 
ns  as  owners^  and  seeing  us  build  a  large  house^  and  now  coming 
forward  and  saying  that  our  vendor  had  only  a  benami  title 
combined  with  a  life-interest  given  by  the  person  for   whom  she 
was  beuamidar.     This  cannot  be  allowed— /Jamsde/v  v.  Ihjson  (3). 
Express  notice  we  had  none,  nor   had    we    even    constructive 
notice.     What  enquiries  could  bo  made?     There  was  nothing 
in  the  conveyance  to  her  or  in  her  holding   from,  the  zemindar  to. 
put  us  on  enquiry..    The  zemindar  accepted  Ranidhone  as  Ibssee,. 
and  there  was  nothing  to  cause  even  su«picion.     EVen  the  action' 
of  ejectment  was  not  defendant,,  or  any  doubt  there  thrown  on 
tho   purchaser's   title.     Bebee   Bunnoo    was    not    the    wife  of 
Macdonald. 

Mr.  Oowie  and  Jlfr.  «/.  D*  Bell  for  the  respondents. — ^Tha 
slightest  investigation  would  have  shown  the  appellants''  fathor 
that  the  title  was  a  doubtful  one.  It  was  notorious  in  the- 
neighbourhood  that  Macdonald  was  the  owner,  and  had  built  on 
the  premises,  and  the  wording  of  the  conveyance  that  Bebee 
Bunnoo  had  had  the  consent  of  her  family  to  convey  must  have 
sliown  that  she  had  only  a  limited  right.  Why  were  not 
enquiries  made  as  to  what  this  family  consisted  of,,  and  whether 
they  did  consent  ?  They  were  infaats.  There  was  enough  to. 
pat  him  on  enquiry,  and  he  must  take  the  consequences  of  not 
enquiring — Worthingtonv-  Morgan  {i),  Whitbreadv,  Jordan  (5),. 

(1)  9  Geo.  IV.,  c,  33.  (4)  16  Sim.,  547. 

(2)  Morton's  Eep.,  76.  (5)  1  Y.  &  C,  303. 
{di  Law  Eep..  I  H.  of  L.,  129. 
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1872^  Biaco  V.  Earl  of  Banbury  (1),  and  Varden  Seth  Bam  v.  Luck- 
BAMC001C4B   pathy  Boyjee  Lallah  (2). 

KOONDOO 

J  Hw  AND        Their  Lordships  gave  the  following  judgment : — 

Maria 
McQuBBJT.        Their   Lordships   do  not   think   it   necessary    to   call  upon 
Mr.  Leith  to  reply,  having  come   to   the  conclusion   that   the 
judgment  of  the  High  Court  cannot  be  sustained. 

The  suit  was  brought  by  the  respondents  to  recover  3| 
bigas  of  land  and  some  buildings  erected  upon  it,  situated  at 
Howrah,  near  Calcutta.  The  laud  had  been  purchased  by  the 
deceased  father  oE  the  appellants,  Bamdhone  Kooodoo,  from  a 
Mahomedan  woman,  of  the  name  of  Bunnoo  Bebee^  in  June 
1843.  Their  father  and  they,  since  his  death,  bave  held 
undisputed  possession  from  that  time  until  the  present  suit  was 
brought,  a  period  of  24  years. 

The  short  facts  are  these :— Alexander  Macdonald,  who  lived  in 
Calcutta,  and  cohabited  with  Bunnoo  Bebeo  as  his  mistress,  had 
two  childreo  by  her,-^Alezander  Macdonald,  who  is  dead  ;  and 
Maria,  one  of  the  respondents,  who  maried  Mr.  McQueen, 
the  other  respondent.  The  father  died  in  1834.  The  history 
of  the  property  appears  to  be  this  : — The  land,  which  is  per- 
petual leasehold,  at  a  fixed  rent,  was  conveyed  in  August  1831 
by  the  then  proprietor  to  Bunnoo  Bebee  by  a  deed  of  sale,  and 
the  price  paid  at  that  time  was  only  Bs.  130.  In  the  following 
September  the  deed  was  registered,  and  thereupon  the  zemindar 
granted  a  fresh  pottah  to  Bunnoo  Bebee,  at  the  fixed  rent  of 
Bs.  35.  It  does  not  appear  with  any  certainty  that  Macdonald. 
the  father,  was  in  possession  of  the  land  of  the  buildings. 
At  all  events,  it  is  not  clear  upon  the  evidence  that  he  ever 
resided  upon  the  property.  Thei*e  are  two  witnesses  who  speak 
to  his  residence.  One  of  them  says  that  he  did  not  live  in  the 
new  bungalow,  and  the  other  says  ho  did.  The  evidence  is  far 
from  satisfactory  to  establish  the  fact  that  he  reiftlly  did  reside 
upon  the  property.  But  it  is  clear  that  after  his  death, 
Bunnoo  Bebee  did  go  to  reside  upon  it,  and  she  resided  there 
for  some  time.     She  afterwards   let  it,  and  received  the   rent 

(1)  l^Ch  .Cases,  287.  (2)  9  Moore's  I.  A.,  303. 
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fwmi  the  tenants.    Then,  in  June  1848,  she  sold  the  property        ^^^^ 
to  Ramdhone  Eoondoo,  and  conveyed  it  to  him  by   a  deed   Ramooohab 
of  sale.    The  price  she  obtained    was   Bs.   945,  and   there  is         ,^, 
nothing  to  show  that  that  was  not  the  full  value  of  the  property.     ^JP*  ^^^ 
At  the  time  she  sold,  she  made    a  surrender    to  the  zemindar     iicQum.s 
of  the  leasehold   interest,  and  a  fresh   pot ^  ah  was  granted  to 
the  purchaser,    under    which   undisputed    possession  was  held 
for  24  years.    During  that  time  the  purchaser  erected  important 
buildings  upon  the  land,  and    increased  the  value  to  such  an 
extent  that    the   property    is  valued    in     the  present    suit  at 
Rs.  40,000.    Bunnoo  Bebee  died  before  the   commencemeDt  of ' 
the  present  suit ;  there  is  a  contest  as  to  the   time  of    her  death, 
which  was  material  only  as  regards  the   question  of   limitation  ; 
and  as  it  is  not  now  necessary  to  consider  that  point,  it  becomes 
immaterial  to  determine  the  precise  period  of  her  death,  whether 
in  1856  or  1861.    Their  Lordships,   however,   see  no  reason  to 
dissent  from  the  view  which  the  High   Court  have   taken  of 
that  fact  in  the  case. 

The  daim  put  forward  in  this  suit  is  that  the  purchase,  although 
in  the  name  of  Bunnoo  Bebee,  was  a  purchase  benami  by 
Macdonald  ;  that  be  was  the  real  purchaser,  but  had  naed  her 
name  in  making  the  purchase.  His  will  is  put  in  evidence,  and 
the  respondents  claim  under  it.  Undoubtedly,  if  the  purchase 
was  a  benami  purchase^  they  have  established  a  prima  facie 
title  to  this  estate^  or  at  least  to  a  moiety  of  it. 

The  answer  of  the  appellants  is  that  their  father  purchased 
the  estate  of  Bunnoo  Bebee  without  any  notice  of  the  benami 
title,  and  that  they  are  entitled  to  hold  it,  notwithstanding 
there  may  have  been,  originally,  a  resulting  trust  in  favor  of 
Maodimald.  It  certainly  would  require  a  strong  case,  to  be 
established  on  the  part  of  the  respondents,  to  defeat  a  posses- 
sion for  so  long  a  period,  of  property  for  which  full  value  had 
been  given  to  the  person  in  the  apparent  ownership  of  it*  The 
bnrden  of  proof  lies  very  strongly  on  them  in  such  a  case.  They 
have  of  course  to  establish,  in  the  first  instance,  the  fact  that 
the  purchase  was  really  made  by  Macdonald,  and  with.  Mac- 
douald's  money,  on  his  own  behalf.  Their  Lordships  caunot  help 
observing  that   the   evidence,  even  on   that  cardinal    fact,  is 
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^^^       extremely  scanty.  It  rests  almost  entirely  on  tke  almisaHm  made 
Ramcoomab   by  Bunnoo  Bebee  in  the  inventory  made  by    ber  after  Mac* 
^,  donald's  death,  in  which  she  treats  the  property  as  part  of  the 

"^Mawa^    ©state  of  Macdonald.     There  is  some  evidence  that    Macdonald 
McKJuMM.    improved  the  property  after  the   purchase,  by  building  a  new 
btan^^low  npon  it ;  bikt  that  evidence,    without  tho  admission^ 
would  clearly  be  insuflScient  to  establish  the  fact  that  the  pur- 
chase, contrary  to  all  the  documents,  was  made  by  Macdonald 
and  with   his  money,    ^eir  Lordships  however  do  not  feel  it 
necessary  to  express  any  definite  opinion  upon  the  fact  of  the 
purchase  being  benami,    having  come  to    the  conclusion  that> 
assuming  it  was  so,  the  appellants  have  established  their  right 
to  hold  the  property  against  the  benami  title. 
'        It  is  scarcely  suggested    that  the  purchaser  had  any  notice 
«    that  the  title  was  other  than  or  different  from  the  apparent  one. 
Kone    of    the  documents   give  any    iiotioe  whatever  that  the 
, ,  transaction  was  other  than  it  appeared  to  be.     On  the  contrary,, 

all  the  documents  are  entirely  consistent  with  the  purchase 
having  been  made  by  Bunnoo  Bebee  herself^  or  by  somebody  for 
her  benefit.  The  c^se>  therefore,  cannot  be  pat  on  the  ground 
of  actual  notice,  but  it  was  saidy-'-^nd  this  i^pears  to  have  been 
the  ground  upon  which  the  High  Court  decided  in  favor  of 
the  respondents,— 4hat  there  were  circumfitances^  which  ought 
to  have  put  the  purchaser  upon  inquiry,  and  that  if  he  had 
inquired,  he  might  have  discovered  the  real  title. 

It  is  not  necessary  to  say  whether  this  caee  is  to  be 
decided  upon  the  principles  on  which  the  Bnglisb  Court  of 
Chancery  acts  in  cases  of  resulting  trusts^  when  questions  arise 
betwt^n  the  equitable  owner  and  the  purchaser  for  value  without 
notice ;  or  whether  it  is  to  be  decided  upoa  the  geoen^ 
rules  of  equity  and  good  consciencot  which  bind  the  Courts  in 
India,  because  the  principle  of  decision  must  in  either  case  be 
the  same.  It  is  a  principle  of  natural  equity,  which  most  be 
I  universally  applicable  that,  where  one  man  allows  another  to 
hold  himself  out  as  the  owner  of  an  estate,  and  a  third  peraoe 
purchases  it,  for  value,  from  the  apparent  owner  in  the  belief 
that  he  is  the  real  owner,  the  man  who  so  allows  the  other  to 
hold  himself  out  shall  not  bo    permitted   to  recover  upon  his 
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aecret  title,  unless  he    oaa  overthrow  that  of  the  purchaser  by  f      1872 
showing,  either  that  he  had  direct  notice,  or  something  which  "jTi 
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amounts  to  constructive  notice,  of  the.real  title  ;  or  that  there  (  Koo'^oo'* 
existed    circumstances    which  ought   to  have  put  him  upon  an/  John  aw> 
ioquiiy  that,  if  prosecuted,  would  have  led  to  a  discovery  of  it     J     ^^^'^ 

The  High  Court  treat  the  defence  as  an  attempt  to  introduce  ^''^""''' 
"  a  very  peculiar  d*>ctrine  of  the  English  Court  of  Chancery." 
Their  Lordships  cannot  think  ihat  this  is  a  correct  view  of  the 
defence  which  is  set  up  in  this  case.  It  i*  o^e  to  which,  no 
doubt,  the  Court  of  Chancery  in  England  gives  c  ffeol^  but  it  only 
gives  effect  to  it  in  a  peculiar  manner,  because  of  the  distinotiou 
m  England  between  legal  and  equitable  estates,  and  legal  and 
equitable  remedies.  If  this  case  had  arisen  in  England,  the 
respondents  would  have  had  no  locus  standi  whatever  in  a  Court 
of  Law,  and  must  have  resorted  to  a  Court  of  Equity. 

After   the  discussion  which  has  taken  place,  the  case  seems 
to  result  in  this :— Whether  or  not,    under  the  circumstances  of 
this  case,  the  purchaser  ought  to   have  inquired  ?     The  Hi|?h 
Court  think  that    he  ought  to  have  made  inq^uiry,  because  of 
the  status  and  position  of  Bunnoo  Bebee.    The  learned  Counsel, 
who  has  argued  this  case  for  the  respondents,  does  not  himself 
rely  upoa  that  circumstance  as  one  which  ought  to  have  put  tht» 
purchaser  upon  inquiry,  and  their  Lordships  cannot  see  that  there 
is  anything  in  her  position  as  a  Mahomedan  woman  living  with 
her  children  upon  this  estate,   and  sometimes  letting  it,  which 
should  have  put  any  one   upon  inquiry  whether  she  was  the  real 
owner  or  not.     It  is  admitted   that,  if  an  inquirer  had  gone  to 
the  oflBice  of  the  zemindar,   or  to  the  pablic  registry,  he  would 
have  found  that  she  was  the    owner.     She  was  in  possession, 
and  her  former  life  led  to  no  presumption   that  she  might  not 
have  had  money  to  purchase  for  herself,  or  that  others   might 
uot  have  purchased  by  way  of  gift  to  her  ;  on  the  contrary,  the 
circumstance  that  she  had  cohabited  with   one  or   two  persons 
of  some  property  might  have  fairly  led  to  the  supposition  either 
^at  she  had  acquired  money,  or  that  gifts  had  been  made  to  her 
for  her  advancement  and  comfort  in  life. 

Bat  circumstances  have   been  relied  upon  at  the  bar  which 
wore   not   advorted  to  by  the    High  Cuurt.     In  case^  ol  this 
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kind  the  circumstances  which  should  prompt  inquiry  may  be 
infinitely  varied ;  but,  without  laying  down  any  general  rule, 
it  may  bo  said  that  they  must  be  of  such  a  specific  character 
that  the  Court  can  place  its  finp^er  upon  them,  and  say  that 
upon  such  facts  some  particular  inquiry  ought  have  been 
made.  It  is  not  enough  to  assert  generally  that  inquiries  should 
be  made,  or  that  a  prudent  man  would  make  inquiries  ;  some 
specific  circumstances  should  be  pointed  out  as  the  starting  point 
of  an  inquiry,  which  might  be  expected  o  lead  to  some  result. 
Mr.  Cowie,  feeling  that  the  case  must  really  depend  upon  the 
existence  of  such  circumstances,  has  referred  to  two  :  first, 
he  s?ys  that,  if  any  inquiry  had  been  made,  it  would  have  been 
found  that  Macdonald  had  been  in  possession,  and  had 
improved  the  property.  It  has  been  already  observed  that 
the  facts  da  not  show,  with  anything  like  distinctness,  |that 
Macdonald  was  in  possession  during  his  lifetime.  There  is 
evidence  that  he  had  built  upon  the  property,  but,  supposing 
inquiry  had  been  made,  and  the  fact  ascertained,  it  would 
not  lead  to  the  inference  that,  contrary  to  the  apparent  title,  ha 
had  purchased  the  land  for  himself  ;  for  it  is  quite  probable 
to  suppose  that  he  would  spend  money  to  improve  property 
which  belonged  to  the  woman  with  whom  he  was  living. 

The  other  circumstances  relied  on  is  that,  in  the  deed  of  sale 
itself  from  Bunnoo  Bebee  to  the  appellants'  father,  she  says 
she  made  the  sale  with  the  consent  of  her  family.  If  this  had 
been  shown  to  have  been  an  unusual  clause,  or  that  it  had  been 
only  usual  to  insert  it  in  deeds  where  the  consent  of  the  family 
was  really  required  and  obtained,  there  might  have  been  some 
ground  for  the  superstructure  of  argument  which  was  built  upon 
it,  but  their  Lordships  have  no  evidence  and  no  suggestion  that 
this  is  not  in  common  form  on  the  contrary,  it  appears  that,  in 
the  deed  of  sale  to  Bunnoo  Bebee  herself  from  her  own  vendor, 
^he  same  expression  occurs.  U  appears  to  their  Lordships 
that  the  clause  is  one  without  any  specific  force  or  meaning, 
inserted,  like  many  other  general  phrases  in  Indian  deeds,  to 
exclude  any  possible  objection  that  mi^rht  bb  raised  against 
them.  It  is  very  like  that  which  *so  frequently  occurs  after  a 
full:  conveyance :— ''  I  and  my  heirs  have  no  longer  any  claim.*' 
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Thoso   words   are    aften   unnecessary,    but   they  are   of   very        1872 
frequent   occurrence.     Their    Lordships    therefore    think    that  Eamcoomar 
the  two  facts  relied   on  as   those   which  ought   to  have  put  the     ^^o^^^^ 
purchaser  on  inquiry   do  not  support  the   contention  made    a*     John  and 
the  bar^   and  that  the  whole  case  of   the  respondents  fails  on    McQueen. 
its  substantial  merits. 

Other  questions  have  been  raised  in  the  case  with  which  it 
is  not  now  necessary  to  deal.  Their  Lordships,  in  the  result, 
are  glad  to  come  to  a  conclusion  by  which  it  is  quite  evident 
substantial  justice  will  be  done.  There  has  not  been  a  suggest 
tion  throughout  of  any  collusion  between  the  purchaser  and 
Bannoo  Bebee>  or  that  the  purchase  was  not  made  entirely 
lona  fide  on  his  part,  and  without  notice  of  any  title  •  other 
than  that  he  took  from  her. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty 
to  allow  this  appeal  and  to  reverse  the  judgment  of  the  High 
Court.  Their  Lordships  will  further  advise  Her  Majesty  that 
the  suit  be  dismissed,  and  that  the  appellants  should  have  the 
costs  in  India  and  of  this  appeal. 

Appeal  allowed. 
Agents  for  appellants  Messrs.  Walters  and  Gush, 
Agents  for  respondents  :  Messrs.  Clarke,  Son,  and  Rawlins. 
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APPELLATE  CIVIL 


Bef&re  Sir  Bichard   Couch,  KU  Chief  Justice  Mi  ^  Justice  L»  S' Jackson  and 
(Mr-  Justice  Mittery^ 

1873 
AprU29.      KALLY.PROSOi^NO  B03E  (Plaintipp) f>.  DINONATH  MULLICK 

-  CDEfBNDANTi.^ 


Ettcution   of  decree   oa*   of  JurisdietioH  of   Cowt    vfJUcA  pasitd    U — Sole   of 
Sslats  partly  vnthin  and  pcu'Uy  toithotU    the   Jwisdietion^Oivil    'Procedure 
C9de     {Ad     VIII  of     1869),    «.   249,     2d4,    285,   #    286— "Par<   of    an 
Eitqte**— Certificate    of     Non-^xecution^Jurisdictior^^Nominal      Pw^cfcaacr— 
'Benami — Non-joindtr, 

A  money-decree  wu  made  by  the  Jddge  of  the  24-Pergannab8    againt  a  mort« 
gagor,  who  was  poBROSsed  of  property  io  the  24-Pergauiiali8,  and  also  of  an  estate 
called  Rismat  Kosdaha,  18  moazabs  of   which  lay  in  Zillah  24-Pergartnah8,  and  42 
mouzahs  in  Zillah    Nndd  ea.    The    whole   estate  was   entered  in  th6    taujxh  of, 
and  the  Ck>vernment   rev^enile  was    payble  in,  the  Collectorate  of  Naddea.    The 
Jndge  of  the  24-Pergunnahs,    without    selling    the    property  of  the    judgment- 
debtor  which  was  within  his  juriftdiction,tranflmitted  a  certificate,  undor  s.  285  of 
the  Civil  Procedure  Code,  to  the  Jndge  of  Naddea,  stating  that  no  portion  of  the 
amoant    of    tho  decree  had  been  realissed  by  the  Court  of  the  24-Pergunnah8. 
Thereupon,  KismUt  Kosdaha  was  attached  and  sold  by  order  of  the  Nuddea  Court. 
In  a  suit  brought  against  the  purchaser  for  possession  of  the  18  mouzahs  Ijring  in 
the  24-Pergunnahs  by  a  person  who  claimed  to    haVe  bought  the  right,  title,  and 
interest  of  the  judgment<^ebtor  in  those  mouzahs,  but  Who,  in  fact,  was  not  the  real 
purchaser  : 

Hddf  that  the  suit  ought  to  have  been  dismisasd,  because  of  the  non*joinder  aa 
plaintiff  of  the  real  purchaser. 

Jeid further,  that  "part  of  an  estate"  ins.  249,  Act  VIII  of  1859,  means  an 
aliquot  part  of  an  estate. 

Rgld  also,  that  although  the  Court  of  the  24-Pergunnahs  strictly  ought  not  to 
hava  granted  the  certificate  until  the  property  in  the  24.Pergunnah8  had  been  sold 
the  error  io  so  doing  did  not  make  the  certificate  void)  or  avoid  the  proceeding  in 
the  Nuddea  Court,  Kismut  Kosdaha  being  substantiaUyin  the  Nuddea  District. 

The  liaharajah  of  Burdiva/n  v  Sree  Narain  Mitter  (1)  commented  on. 

The  facts  of  this  case  were  that  the  Land  Mortgage  Bank, 
having  obtained   a  decree  in  the    Court  of  the  24-Pergannah9 

*  Kegular  Appeal,  No.  12  of  1872,  from  a  decree*  of  the  second  Subordinate  Jndge 
of  the  24-Pergunnahs,  dated  the  12th  October  1871. 

(l)9W»B.,  316. 
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a^inst  Hubeebnl  Hossem  and  his  wife,  Dooreentannissa  Bibee^        W3 

for  Rs.  2,48,991-4,  principal  and  interest,  and  Rs.  4,49S-12,  costs  IKally  Pao- 

and  interest,  applied  to  that  Oonrt  for  execution  of  the  decree  by    **^"^^  ^°*" 

attachment  and  sale  of  a  dwelUng-honse  and  land  in    Bhowani-     Dikonath 

pore,  in  Zillah  24-Pergnnnahs,  and  of  property  described  as  Lot 

Kosdaha,    Pergannah    Kosdaha,    in    taujih  No.  29&,  in  Zillab 

Nuddea,  the  Government  revenue  of  which  was  Rs.  11,  261-11-4. 

On  tlie  25th  of  August   1863,  it   was  ordered   that  the   property 

situated  within  the  local  jurisdiction  of  the   Oonrt  of  the  24-Per* 

gunnahs  should  be  attached.     On  the  26th  of  August,  the  Land 

Mortgage  Bank,  by  its  manager,   petitioned  the  Judge  that  the 

property  in  the  24-Pergunnahs  should  be  sold,,  and  a  certificate 

be  granted  as  regarded  the  property   situaiecl  in  Zillah  Nuddea 

for  the  attachment  and  sale  thereof  in  that  zillah.     On  the  1st  of 

September,  it  was  ordede  by  the  Judge  of  the  24-Pergunnah» 

that  flie  original  certificate,  copy  of  the  decree,  and  copies  of  the^ 

two  petitions,  should  be  sent  to  the  Judge  of  Zillah  Nuddea^  and 

the  case  should  be  struck  o£E  from  the^  file  of  the  cases,  pending 

decision  in  that  Court.     The  attachment  and  sale  of  the  property 

in  the  24-Pergunnahs  was  not  proceeded   with.     The  certificate^ 

of  the  Judge  of  the  24-Pergunn^hs,  dated  the  Ist  of  September> 

stated  that  no  portion  of   the  amount  of  the  decree  had   beea 

realized  by   means    of  that    Court.     The  Land   Mortgage  Bank 

thereupon    applied    to  the    Subrodinate  Judge  of  Nuddea  for 

execution  of   the  decree  by   attachment  and  sale  of  the  right, 

title,  and  interest  of  the  judgment-debtors  in  '*  Kismut  Kosdaha 

lying  within  Thannah   Gyeghata,  mehal   No.  298   of  the    taujih 

of  the  Colleotorate  of  this  zillah,  the   Government  revenue  of 

which  is  Rs.  ll,261-14-4j  and  which  is  recorded  in  the  name  of 

Hubeebnl  Hossein."     It  was  accordingly  attached  and  sold  by 

auction    to    the  respondent  for  Ks.  3,00,100.    Kismut  Kosdaha 

consisted  of  60  monzahs ;  18  in  Zillah  24-Pergunnahs,  and  42. 

in  Zillah  Nuddea^  the  whole  being  entered  in  the  taunh  of  the 

Oollectorate    of    Nuddea  as    **No.    298>    Pergunnah    Kismut 

Kosdaha,    talookdar  Hubeebnl    Hsssein,    Government  revenue 

Rs  11,261  14-4.''     Hubeebnl    Hossein^   applied    under    s.    256 

of  Act  Yin  of  1859  to  have  the    sale  set    aside  ;    and  the  case^ 

was  tried    on    the    14th  of   April  1870,  when  the  Subordinate- 
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^^'^  Judge  of  Nuddea  ordered  that  the  sale  should  be  confirmed. 
Kally  Pro-  Among  the  pleaders  present  on  behalf  of  Hubeebul  Hossein  was 
BONNoBosE  Baboo  Kedarnath  Bose. 


V. 

DlNONATH 
IIULLICK. 


The  plaintiff  then  brought  the  present  suit  to  have  the  sale 
set  aside.  The  plaintiff's  case  was  that  the  Nuddea  Court  had  no 
power  to  sell  the  18  mouzahs  ;  and  that  the  sale  of  them  was  void. 
He  alleged  in  his  plaint  that  Hubeebul  Hossein^  in  consideration 
of  Rs.  6,000,  had  absolutely  sold  to  him  on  the  19th  Magh  1277 
(31st  January  1871)  whatever  rights  and  interests  he  had  in 
those  mouzahs.  But  the  evidence  of  Kedarnath  Bose,  who  was 
examined  as  a  witness  for  the  defendant,  and  who  said  that  he 
was  Hubeebul  Hossein's  pleader  in  almost  all  caees,  showed  that 
he,  Kedernath  Bose,  was  the  real  purchaser.  He  said  that  he  and 
the  plaintiff,  who  was  his  cousin,  were  living  jointly,  and  the 
property,  if  recovered,  would  become  their  joint  property.  The 
plaintiff's  suit  was  dismissed  by  the  Subordinate  Judge^  and 
he  appealed  to  the  High  Court. 

Mr.  Woodroffe  (Baboos  Mohesh  Ohundsr  Chowdhry  and  Anund 
Chunder  Ghoml,yrith  him)  for  the  appellant. 

The  Advocate-Qeneral,  offg.  {Mr.  Paul)  (Baboos  Sreenath  Doss 
and  BhuggobiUty  Chum  Ghose  with  him)  for  the  respondent. 

Mr.  Woodroffe  and  Baboo  Mohesh  Chunder  Chowdhry  con- 
tended, 1st,  that  the  execution-proceedings  were  void,  inasmuch 
as  the  Judge  of  the  24-Pergunnahs  had  no  power  to  grant  a 
certificate  under  s.  286  of  Act  VIII  of  1859  ;  and,  2ndly,  that, 
even  assuming  the  certificate  to  have  been  rightly  granted,  the 
Nuddea  Court  was  incompetent  to  sell  property  situated  beyond 
the  local  limits  of  its  jurisdiction.  As  a  general  rule,  it  is  the 
duty  of  a  Court  which  passes  a  decree  to  execute  that  decree. 
By  s.  284,  where  the  decree  "  cannot  be  executed  within  the 
jurisdiction  of  the  Court  whose  duty  it  is  to  execute  the  same,'* 
it'*  may  be  executed  within  the  jurisdiction  of  any  other  Court 
in  the  manner"  provided  by  the  succeeding  sectioas.  Therefore, 
before  a  decree  made  by  one  Court  can  be  sent  for  esecution  to 
another  Courts  the  first  Court  must  satisfy  itself  that  the  decree 
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cannot  be  executed  within  its  own  jurisdiction — The  Maharajah ]^ 

of  Burdwan  v.  Sree  Natain  Milter   (1).     Nothing   in   ss.    285    Kallt  Pro- 

and  286  extends  the  authority  granted  by  s.  284.     In  the  present  ^"^^^^  ^°*" 

case  the  judgment-debtor   had  property  in  the  24-Pergunnah3    Dinonath 

which  might  have   been  sold  in  satisfaction  of  the  decree,  and 

this  appeared  on  the  face  of  the  petition  itself  upon  which  the 

certificate   was  granted.     So   long  as    that  property  remained^ 

available^  the  Judge  of  the  24-Pergunnahs  had  no   authority   to 

grant  a  certificate  :  execution^proceedingfs  based  on  his  illegal 

certificate  were  absolutely  void,  and  could  pass  no  property  to 

the  purchaser  at  an  execution-sale.     With  regard  to  the  second 

point,  a  portion  of  the  property  was  without  the  jurisdiction  of 

the  Nuddea  Court.     [Jackson,  J. — The  estate  originally  was 

wholly,  and  now  \^iq  greater  portion  of  it   is,  situated  within   the 

Civil    District    of    Nuddea.      Couch,    C.J. — The    Government 

revenue  is  till  payable  in  Nuddea.]     The  right  of  a  Court  to 

sell  property  is  based  on  the   attachment  sections  of  the  Civij 

Procedure  Cod  ;  ss.  232,  235,  and  239,  which  relate  to  execution 

against  immoveable  property,  all  refer  to  property  within   the 

jurisdiction — "Eaji    Jiva  Nur  Muhammad  v.  Abuhalcar  IbrAhim 

Meman    (2).     Suppose  a  claimant  under  s.  246  were  to   allege 

that  he  had  at  a  private  sale  bought  the  portion   of  the  estate 

lying  without  the  local  limits  of  the  jurisdiction,  could  the  Court 

adjudicate  on  his  claim  7    The  whole    purview   of  the  sections 

referred  to  shows  that  the  power  of  the  Court  to  attach  is  only 

co-extensive  with  its  power  to  give    possession.    Where,  upon 

sanction  obtained  under  s.  12  of   Act  Vllt  of  1859,  a    suit  is 

brought    for    immoveable   property    partly    within  and   partly 

without  the  local  limits  of  jurisdiction,  execution  might  possibly 

issue  against  the  whole,  but    that  case  is  very  different  from  the 

present  one  in  which  the  property  has  been  attached  in  execution 

of  a  simple  money-deoree. 

Baboo  Sreenath  Boss  for  the  respondent. — The  plaintifTs 
Buit  was  rightly  dismissed,  the  Judge  having  found  that  the 
nominal  plaintiff  was  not  the  real  purchaser.    In  this  country, 

(1)  9  W.  B.,  346.  (2)  8  Bom.  Rep.,  0.  C,  29,  at  p.  ^7- 
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187S       where  tbere  is  no  distinotion  between  legal  and  equitable  estates^ 


"kally  Pfto-  the  only  person  who  can  sue  is  he  who  has  the  beneficial  interest. 

BONNo  Bom   j-^^pTjjg^   j^^    referred   to     Griahchandra     Lahury   v.    Fakir 

UvuacK.    C^^'^    (0-      Couch,     CJ.— Can  we   dismiss    a    suit    simply 

because    the    plaintiff   is    wrongly    named  ?]     The  point    was 

decided  in  Fuzeelun  Bebee  T.  Omdah  Beebee  (2).     It  is  not  a 


(1)  B.  L.  R.,  Sip.  Vol.,  p.503. 

(2)  Bef  ore  Sir  Barnes  PeacoekyKt.y\ChUf 
Justice,  and  Mr.  Justice  MiUer. 

The  7a  December  ises. 

FUZSBNLUN  BFBEE,  Widow  and 

n^iEMS  or  SHAIKH  ABDOOL 

WAHBD  (Plaintiff)  tr.  OMDAH 

BSSBEE  AND  ANOTHER  (DKF£NI>- 

antb).* 

parties— Sale  of  Land—Benami — Non* 
joinder  of  jreal  Purchaser—  V&kael  and 
Climt. 

This  was  a  suit  for  'possession  of 
property  valued  'at  Rs.  18,764.  The 
plaint  stated  that  the  defendants,  Omdah 
Beebee  and  her  brother  Syad  ShahJonab 
All,  were  the  two  *  shareholders  of 
property  left  by  their  father ;  that  the 
respecti  ve  shares  having  been  determined 
in  a  sait  brought  against  Omdah  Beebee 
by  her  brother,  Omdah  Beebee  sold  a 
moiwrrarif  lease  of  part  of  her  shfure 
to  the  plaintiff  for  Rs.  100,  and  sabse- 
qnently  sold  to  him  a  further  part  of 
ber  share,  together  with  a  moiety  of  her 
proprietary  rights  in  the  property  inclu- 
ded in  the  mokwrrari  for  the  sum  of 
Bs.  3,000.  The  mokurrari  T^as  alleged 
to  have  been  obtained,  and  the  pnrolutse 
made  by  the  plaintiff  through  the  instro- 
mentality  and  with  the  assistance  of  his 
paternal  uncle  Moonsbee  Keramnt  Ali. 
The  plaintiff  produced  the  deed  of  sale, 
"whioh  recited  that  out  of  the  Bs.  3  000, 
the  sum  of  Rs.  2,500  was  to  be  satis6ed 
by  setting  off  an  old  debt»  the  nature  of 
such  debt  not  being  stated  /  the  remain" 
ing  Rs.  500  was  p2id  in  cash. 

The  defendants  alleged,  inter  aZia,that 


Shaikh  Abdool  Wahed  was  only  tbe 
nominal  plaintiff,  and  that  Moonsbee 
Keramut  Ali,  had  got  np  the  case  and 
forged  the  mokurrari  pottah  and  deed 
of  tole,  and  that,  as  he  had  net  beea 
joined  as  a  oo-'plaintiff.  the  suit  ought 
be  dismissed. 


Mr.  Money  fwith  him  Baboo  Joggoda, 
nund  Mookerjee)  for  the  appellant. 


Babooe  Ashoofosh  ChaUerj^e,  Qirjfs 
Bunker  Mojoomdar,  and  Qopeenath 
Mookefjee  for  the  respondents. 

Tbe  judgment  of  the  Court  was  deli* 
yered  by 

PcAoooK,  C.J.— (The  portion  of  the^ 
judgment  relating  to  the  point  men^ 
tioned  was  as  follows)  : — ^The  first  issue 
in  bar  is  whether  the  suit  is  bad  by 
reason  of  Keramut  Ali  not  having  been 
made  a  co-plaintiff  in  it  ? 

That  involves  two  qnestians:  first 
assuming  that  a  sale  took  place  by 
Mussamut  Omdah  Bdebee,the  defendant 
No.  1.  whether  Abdool  Wahed  was  the 
real  purchaser,  or  whether  his  father-in- 
law  Keramut  Ali,  the  vakeel  of  Omdah 
Beebee,  was  the  real  purchaser  of  tk» 
estate  from  his  client  ? 

The  suit  is  valued  at  Bs.  13,76i. 
Of  part  of  the  property  for  which  the 
suit  is  brought  a  r^kuirari  was  pur- 
chased for  Rs.  100  in  the  name  of  the 
plaintiff  Abdool  Wahed.  As  to  /h» 
residue  of  the  property,  it  is  said  that  it 
was  sold  to  the  plaintiff  for  the  sum  of 
Bs.  8,000  of  which  Bs.  60O  were  paid, 
and  the  residue  settled  by  giving  up^ 
certadn  debts.]There  is  no  evidence  in  the^ 


*  Regular  Appeal.  No,  98  of  1868.  from  a  deoree'of  the  Principal  Sadder  Ameea 
of  Beerbhoom,  dated  the  15th  February  1838. 
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condition  precedent  to  the  grant  of  a  certificate  under  s.  286  of       1^73 
Act  VIII  of  1859  that  the  Court  should  satisfy   itself  that  the  jkallt  Peo- 


OMue  to  induce  me  to  believe  that  bonds 
legally  doe  from  Omdah  Beebee  to  the 
extent  of  Be.  2,500  either  to  Abdool 
Wahed  or  to  nioonshed  Keramnt  Ali 
were  ever  delivered  up.  If  Keramat  A  U 
was  the  real  purchaser,  I  believe  that  no 
lAore  Was  actoally  paid  than  the  Bs.  100 
and  Bs*  600  for  this  properiyi  Valued 
at  Bs.  13,764.  I  have  already  poiptod 
oat  on  delivering  judgment  upon  the 
second  issue  on  the  merits  that  the  bill  of 
sale  speaks  of  debts  generally,  and  not 
of  bonds,  iknd  there  is  no  specification 
anywhere,  either  in  the  bill  of  sale,  or 
in  any  memorandum  at  the  foot  of  it,  of 
what  the  alleged  debts  for  Bs.  2,500 
consisted,  or  of  the  dates  or  amounts  of 
the  alleged  bonds.  It  may  be,  bat  it  is 
Unnecessary  to  enter  into  that  question 
now,  that  Keramut  Ali  had  some  claim 
against  someone  for  costs  which  had  been 
incurred  in  the  sait  between  No.  1  and 
2fo.  2  defendants;  bat  there  is  no 
evidence  to  induce  me  to  think  that 
defendant  No*  1  ever  owed  any  money 
whatever  to  the  plaintiff  Abdool  Wahed* 
If,  therefore,  Keramut  Ali  was  the  real 
purchaser,  and  the  name  of  his  aon-in-law 
Abdool  Wahed  was  used  as  a  blind,  and 
that  it  might  not  appear  that  the  purchase 
was  a  purchase  by  the  vakeel  from  his 
client,  Keramnt  All  ought  to  have  been 
made  a  party  to  the  suit  as  plaintiff,  in 
order  that  the  sale  of  the  miLkurrari 
and  the  alsoluto  interest  in  the  land 
might  have  been  impeached. 

Speaking  of  the  relationship  of  oliant 
and  attorney,  Story.  J.,  in  his  Equity 
Jurieprudence,  s.  310  8th  Edition,  says. — 
'*It  is  obvious  that  this  relation  must  give 
tise  to  great  confidence  between  the 
parties  and  to  very  strong  influences 
over  the  actions  and  rights'  and 
interests  of  the  client.  The  situation  of 
an  attorney  or  solicitor  puts  it  in  his 
power  to  avail  himself,  not  only  of  the 
necessities  of  his  client,  bat  of  his  good 
nature,   liberality,    and    oredulity,   to 


obtain  undue  advantages,  bargains,  and 
gratuities.  Hence  the  law,  with  a  wise 
providence,  not  only  watehes.over  all 
the  transactions  of  parties  in  this  predi- 
cament, but  it  often  interposes  to 
declare  transactions  void,  which,  between 
other  parties,  would  be  held  unobjection- 
able. It  does  not  so  much  consider  the 
bearing  or  hardship  of  its  doctrine  upon 
particular  cases,  as  it  does  the  import^ 
anoe  of  preventing  a  general  public  mis- 
chief  (which  may  be  brought  about  by 
means,  secret  and  inaccessible  to  judicial 
scrutiny)  from  the  dangerons  infiuences 
arising  from  the  confidential  relation  of 
the  parties.  By  establishing  the  prin-* 
ciple  that,  while  the  relation  of  client 
and  attorney  subsists  in  its  full  vigor^ 
the  latter  shall  derive  no  benefit  to  him-* 
self  from  the  contracts  or  bounty,  or 
other  negotiations  of  the  former,  it 
supersedes  the  necessity  of  any  enquiry 
into  the  particular  means,  extent,  and 
exertion  of  infiuence  in  a  given  case,  a 
task  often  difficult  and  ill-supported  by 
evidence  which  can  be  drawn  from  any 
satisfactory  sources."  The  same  renmrka 
apply  with  equal  force  to  the  relation^* 
ship  of  a  vakeel  and  client,  and  it  is  very 
important  that  this  principle  should  be 
generally  kno^vn ;  and  it  is  equally 
important  that  the  Courts  should  in  these 
caaes  take  care  that  they  are  not  blinded 
by  allowing  transactions  of  this  nature 
between  pleaders  and  their  clients  to  be 
enforced  in  the  name  of  a  third  person 
put  forward  as  the  real  purchaser. 

Assuming,  therefore,  that  the  husband 
had  the  authority  of  the  wife  to  execute 
the  mokwrrari  pottah  and  the  bill  of 
sale,  or  assuming  that  the  fact  was,  as 
some  of  the  witnesses  would  wish  to 
make  it  appear,  that  she  actually  touched 
the  pen  with  which  her  name  was  signed 
by  the  husband,  I  have  no  doubt  tbafe 
Keramut  Ali,  the  vakeel,  was  the  person 
really  interested  in  those  documents,  and 
that  his  8on-in«hiw    Abdool   Wahed's 
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decree  cannot  be  executed ;  the  certificate  is  to  be  given  when, 
satisfaction  has  not  been  obtained ;  see  s.  285.  Bnt^  however 
that  may  be^  the  certificate  having  been  granted^  it  most  be 
presumed  that  the  Court  did  satisfy  itself*  Farther^  assuming 
that  the  certificate  was  illegally  granted^  the  defendant  ought  to 
have  objected  before  the  Nuddea  Court  before  execution^  under 
Si  290.  Saroda  Proaaud  MulUch  v.  Luchmeeput  Sing  Doogur  (1) 
shows  that  a  decree  may  be  transmitted  to  different  Courts, 
concurrently^  for  the  purpose  of  execution ;  if  the  impossibility 
of    execution  is  a  condition  precedent    to    the    grant    of  the 


name  was  used  as  a  niei^  color,  i^e 
husbaiid  swears  that  the  whole  trans- 
aetion  took  place  between  him  and  the 
Takeel  in  collusion,  and  that  the  wife 
knew  nothing  aboatit.  I  do  ikot  believe 
the  evidence  of  Keramnt  Ali  in  which  he 
states  that  he  has  neither  taken  nor  pur- 
chased the  property  in  the  benam  of 
the  plaintiff  had  Abdool  Wahed,and  that 
the  plaintiff  and  full  right  in  the  disputed 
property.  He  wishes  it  to  appear  that 
his  son-in-law  had|purchased the  property 
out  of  some  money  which  he  had  previ- 
ously  given  to  him ;  and  if  his  evidence 
is  to  be  believed,it  would  apptor  that  the 
whole  purchase-money  was  paid,  for  He 
says  nothing  of  |debts  or  bonds  being 
given  up  as  psrt-payment  of  the  pur- 
ohase-mon  ey .  Be  says : — "  Previous  to 
the  purchase  of  a  portion  of  the  said  pro- 
perty, I  made  a  gift  of  some  money  to 
plaintiff,  as  he  is  my  son-in>law,  and  I 
have  this  Son-in-law  and  no  son.  With 
that  money,  the  said  plaintiff  purchased 
and  took  in  Tnohirra*i  the  said  pro- 
perty." On  cross-examination  he  says : — 
'  Imade  the  gift  of  the  money  subsequent 
to  marriage*  I  cannot  exactly  remember 
in  what  year  I  made  a  gift  of  Rs.  4,600 
previous  to  1270  (1863),  and  gave  some 
money  also  in  that  year.  My  son-in-law, 
thep1aintiff,did  notmess  jointly  with  me. 
Plaintiff  is  paying  the  costs  of  this  suit, 
and  1  am  cond  acting  it  on  his  behalf. 
1  have  no  interest  in  the  suit."  I  do  not 
believe  that  the  plaintiff  didpay,  or  was 
paying  the  costs  of  the  suit,  or  any  part 


of  it.  if  the  son-in-law  t©  whom  thid  . 
liberality  had  been  extended  was  really 
paying  his  father-in-law  in  advance  the 
costs  of  conducting  the8uit,maCh  cleareif 
and  more  reliable  evidence  upon  tbac 
subject  could  and  ought  to  have  been 
g^ven.  Two  mohurirs  of  the  pleader 
Keraniut  Ali  both  prove  that  he  was  tho 
man  who  advanced  the  money,  and  the 
witness  Zamin  AJi  specially  proves  that 
tho  said  Moonshee(Keramut  Ali)  bavin^ 
purchased  certain  property  with  his  own 
money  in  the  name  of  his  son-in-1avi^ 
Abdool  Wabed,  said  one  day  in  the 
presetice  of  respet;table  witness^  that  ho 
had  caused  the  niokurrari  and  the  bill 
of  sale  to  be  purchased  in  the  name  of  hia 
son-in-law,  and  had  made  them  over  to 
him.  We  have«  therefore,  clear  evidence 
that  the  purchase  was  made  by  Keramnt 
A  li|benami  in  the  name  of  hie  son-in-law 
and  we  have^eramnt  Ali's  own  evidence 
to  show  that  he  never  made  them  over 
to  his  son-in-law,  for  he  (sweats  that 
his  son-in-law*  originally  purchased  it . 
I  have  no  doubt  that,  if  the  defendant 
No.  1,  Omdah  Beebee,  executed  those 
conveyances  Koramut  Ali,  and  not  the 
plaintiff,  whs  the  real  purchaser.  E 
therefore  'think  that  the  first  issue  in 
bar  most  be  decided  in  the  affirmative, 
that  is  to  say,  that  the  suit  cannot  be 
mainfained  in  the  name  of  the  plaintiff. 
That  I  think  is  the  substance  of  tho 
issue. 

(I)  10  i).  L.  R,  214. 


Digitized  by 


Google 


VOL.  XM  HIGH  COURT.  6S 

oertificatoi  it  Wlows  that  the  Court  isusing  thecertificate  oaglit       ^^^^ 
to  satisfy  itself  of  the  impossibility  of  ezeoating  the  decree  in  HalltPbo- 
one  district  before  transmitting  a  copy  to  another.    A  decree  ■°^^^^^**" 
amy  be  executed  in  several  ways ;  and  so  long  as  any  mode  of    Dinonatk 
ezecntioii-*-6.jr.|   by  imprisoning  the   judgment-debtor— -can  be 
made  ef^ectualy  it  cannot  be  said  that  the  decree  ''  cannot  be 
executed.^'     Those  words  in  s.  284^  read  by  the  light  of  the 
two  succeeding  sections,  must  mean  ''  cannot  satisfactorily  or 
CoQTOuiently  be  executed  ;''  and  the  words  "  unless  there  be  any 
sufficient  reason  to  the  contrary''  in  s.  286  clearly  show    that 
impossibility  to  satisfy  the  decree  is  not  a  condition  precedent 
in  all  cases.    The  dictum  of  Phear,  J.,  in  Ths    Maharajah  of 
Bwrdwat^  y.  Sree  Narain  Mitter  (1),  relied  upon  by  the  appellant's 
Counsel  was  merely  ohit&r.  [CoucH,  C.  J.— If  this  estate  could 
not  be  sold  otherwise  than  as  one  entire  estate,  the  opinion  of  the 
learned  Judge  would  not  stand  in  your  way ;  because  the  decree 
clearly  could  not  be  executed  in  the  24rPergunnahs.]    The  estate 
was  one  entire  estate,  paying  one  sum  as  Government  revenue : 
the  sale  of  the  whole  estabe  was  asked  for,  and,  considered  as  a 
whole,  the  estate  is  in  the  Nuddea  District.    HaCi    JivA  Nwr 
Muhamviiad  v.    Ahuhahar    Ibrahim  Meman  (2)  was  a  ruling  on 
B.  81,  which  applies  only  to  attachments  before  judgment.     Act 
VIII  of  1859  must  be  reasonably  construed ;  but  the  construc- 
tion contended  for  on  behalf  of  the  appellant  would  prevent  the 
sale   of   any  estate  which    lies  partly   within  One,  and  partly 
within  another,  jurisdiction. 

The  Advoeate-Oeneral  on  the  same  side  (3). — ^The  certificate  - 
was  rightly  granted,  and  at  all  events  cannot  now  be  objected 
to*  Act  Vill  of  1859  contains  no  express  provisions  for  the 
sale  in  execution  of  an  estate  like  this,  but  it  could  never  have 
been  intended  that  such  property  should  enjoy  complete  immu- 
nity. To  sell  the  estate  in  fractions  would  mateially  reduce  the 
price,  and  would,  tnoreover,  be  impracticable  in  consequence 
of  the  impossibility  of  apportioning  the  Qovernment  revenue. 

(1)  9  W.  B.,  346.  (2)  8  Bom.  Rep.,  0.  0.,  29. 

(31  He  was  not  present  iu  Court  at  the  comlnencement  of  the  argument 
for  the  respondent. 
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1873        Having  regard    to    ss.  213,    239,  248,  and    249  of  the  Civil 

Kally  Pro-  Procedure  Code,  it  is  submilted  that  this  estate  must  be  taken  to 

BoNNo  Bosk  ^^  substansially  within  the  civil  district  of  Nuddea.     There  being 

DiNoNATH    no  law  applicable  to  the  case,  the  Court  acting  on  principles  of 

MULLicK.     jygijjQQ^  equity,  and  good  conscience  will  not  set  aside  the  sale 

no  injustice  having  been  done. 

Baboo  Mohesh  Chunder  Chowdhry  in  reply. 

Cur,  adv.  inilt 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who  after  stating  the  facts  as  above,  and 
remarking  that  '^  the  striking  off  the  file  of  the  Court,  seems 
to  have  been  improper,  and  we  fear  was  caused  by  the  very 
prevalent  desire  to  show  as  few  pending  suits  as  possible,''  conti- 
nued).— It  has  been  objected  for  the  respondent  that  the  suit 
ought  to  have  beendismissed,  because  the  plaintiff  was  not  the 
real  purchaser.  In  Fuzeelun  Beehee  v.  Omdah  Beebee  (1),  it  was 
held  that,  where  a  purchase  was  made  in  the  name  of  anothen 
the  real  purchaser  must  be  the  plaintiff,  and  ^the  suit  cannot  be 
maintained  in  the  name  of  the  other  person.  Taking  the 
evidence  of  Kedaruath  Bose  to  be  entirely  true,  he  ought,  by 
the  rule  of  Courts  of  Equity,  to  have  been  a  co-plaintiff ;  and 
for  his  not  being  so,  the  decree  mighb  be  reversed  on  an  appeal ; 
the  reason  being  that  Kedarnath  Bose  will  not  be  bound  by 
the  decree  in  this  suit.  We  tiiink  this  would  be  a  suflScint 
reason  for  our  dismissing  this  appeal,  A  false  case  as  to  the 
purchase  has  been  put  forward  in  the  plaint ;  and  we  have  little 
doubt  that  this  was  done  designedly  and  in  order  to  conceal 
the  part  which  Kedarnath  Bose  had  taken  in  the  transaction. 
It  is,  however,  desirable  that  the  case  should  be  decided  on 
its  merits. 

We  think  the  Nuddea  Court  had  power  to  sell  the  whole  estate, 
and  that,  for  the  purposes  of  attachment  and  sale  in  execution  of  a 
decree,  it  must  be  considered  as  wholly  situated  in  Zillah  Nuddea. 
If  the  Court  of  the  24-Pergunuahs  sold  the  18  mouzahs,   it  woi^id 
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•have  no  power  to  apportion  the  Government  revenue.    Thepor-       ^^7^ 
chaser  would  be  liable  to  pay  the  whole,  and  would   be  involved  Kally  Pbo- 
in  constant    disputes  with  the    owner  of    the    other  mouzahs.    ®^^'^^    ^^ 
Selling  the  estate  thus  in  parts  would  greatly    lessen  the  price     I>inonath 
that  could  be  got  for  it,  to  the  injury  either  of  the  decree-holder 
or  the  judgment-debtor^  but  possibly  to  the  benefit  of  specula* 
tive  persons  such  as  the  pleader  Kedarnath  Bose   seems  to  be 
in. this  stance.     Unless  the   law  is  imperativ^e,  this  ought  to  be 
avoided.     The  Code  of  Civil    Procedure  has   no  special  provi- 
sion for  such  a  case  as  this.    ''  Part  of  an    estate'^  in  s.   24>9 
means,  we  think,  an    aliquot  part  of  an  estate,  which  must  fre- 
'  quently  be  attached  and  sold.     In  the  proceeding  in  the  Nuddea 
Court,   it    was    possible  to    follow  the  directions   of  the  Code 
as  to  making  known  the  prohibitory    order  (s.  239)  and  as  to 
sales    (ss.    248.    249),  and    they  have    been    followed.     There 
is  no  direction  in  the  Code  to  the  contrary  of  this  proceeding  ; 
and  it  appears  to  us  that  the  estate  miy,  as  we  have  said,  be- 
considered  as  wholly  in  Zillah  Nuddea.   Then,  so  considering  it, 
was  the  Nuddea  Court  authorized  to  sell  ?     S.  284  says   that 
a  decree  which  cannot  be  executed  within    the  jurisdiction  .ofi 
the  Court  whose  duty  it  is  execute  it,  to  may  [he  executed  within 
the  jurisdiction  of  any    other  Court  in  the  manner  following- 
The  plaintifE   (s.    285)  may  apply  to    the   Court    whose  duty 
it  is  to  execute  the  decree,  to  transmit  a  c^py  of  it  with  a  certi- 
ficate that  satisfaction  of  it  has  not  been  obtained  by  execution- 
within  the  jurisdiction  of  that  Court.      It    will   be     observed 
it   is  not.  that  the   decree    cannot   be  executed.     The    Court 
(s.  286),  unless  there  be  any  sufficient  reason  to  the  contrary^ 
is  to  cause  the   certificate  to    be  prepared  and  transmitted  to 
the  Court  which  is  to  execute  the  decree;  and   (s.  287)  the   copy 
of  any  decree  or  order  for  execution,  when  filed  in  the    Court 
to  which  it  has  been  transmitted  for  execution,  is    tohavethe^ 
same  effect  as  a  decree  or  order  for  execution  made  by  that  Court. 
There  was  a  certificate   of  the    Judge   of   the   24-Pergunnah3 
that  the  amount  of  the  decree  had  not  been  realized    by  means 
of  that  Court,     It  was  made  upon  the  application  of  the  plaintiff 
(The  Land  Mortgage  Bank)  in  accordance  with  s.  285,  and  thero 
was  a  decree  to  be  executed.    Those  two  i^cts  were  suffieienfc 
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1873  to  give  the  Goatt  of  24-P6rgunnahs  jarisdictioQ  to  grant  the 
Kallt  Pbo-  certificate.  Strictly  it  ought  not  to  have  been  granted  until 
■oNiTQ^BosB  the  house  and  land  in  24*Pergunnahs  had  been  sold;  bat  this 
DtNoNiTK  error  does  not  make  the  certificate  void  and  a  void  the  proceed- 
ing in  the  Nuddea  Court.  There  is  a  wide  distinction  between 
a  proceeding  without  jurisdiction,  or  in  eJccess  of  jurisdiction, 
and  an  erroneous  pfooeeding  in  a  matter  within  jnrisdi^tkm. 
The  latter  is  ground  for  an  appeal,  and  one  wa9  presented,  but 
not  till  the  loth  of  June  1870,  after  the  time  allowed  by  law* 
In  the  case  of  The  Maharajah  of  Burdwan  v.  Stee  Nar&m 
Hitter  (1),  there  was  an  appeal,  and  we  understand  the  language 
of  the  Court  in  the  judgment  as  used  with  reference  to  ihe 
oase  before  it.  We  do  not  think  the  learned  Judges  intended 
to  lay  down  that,  when  a  decree  has  been  executed  by  a  Couri 
other  than  that  by  which  it  was  passed,  the  title  of  the 
purchaser  may  be  avoided  by  showing  that  there  was  property  of 
the  judgment-debtor  within  the  jurisdiction  of  the  Coilrt  tha# 
passed  the  decree  which  might  have  been  attached  and  sold* 
The  judgment,  indeed,  goes  so  far  as  to  say  that  it  is  only  when 
the  decree  cannot  be  executed  against  the  property  or  persoik 
of  the  judgment-debtor  that  it  may  be  sent  to  another  Court  for 
ezeoution.  Thia  would  render  it  necessary  in  all  cases  before 
a  decree  is  sent  to  another  Court  for  execution  for  the  sending 
Court  to  enquire  whether  the  defendant  can  be  arrested,  and  if 
he  can,  to  refuse  the  application.  We  believe  it  has  not  beett 
the  practice  to  do  this.  We  are  of  opinion,  upon  the  fatols  -of 
the  case,  that  the  decree  of  the  lower  Court  is  right ,  and  the 
appeal  ought  to  be  dismissed  with  costs. 

Appeal  di^miised. 
(1)  9  W.  B.,  3i6. 
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Befof  Mr,  Jmiif  Ja6k$on  and  Mr.  JutHcB  Mitter» 

1873 
AZIMKULLA  MOODBBN  (DmUDAiff  v.  W.D.  OBUlKSHAlfK.      Afyni  l^. 

Aqmst,  Bamx  of  Bknoal,  Bakooon  (PLAiirriFF) .♦  


SjoemH<mo/Dmr9&--Variaiian''--Orderinadeh^  €<m$eni. 

TheHigh  Ooart,  on  typpeal  from  a  jadgment  of  the  Recorder  of  Bangoon,  direoied 
Hut  aa  aooonol  dumld  be  taken  between  the  parties,  and  that  in  defaolt  of  payment 
ef  Ibe  atoomit  tberebjfoimd  to  be  dae  from  tbedefendant  to  the  pUintiff  within 
three  ratothM  "^^  of  theaortgaflEed  property  shonldbe  effeoted.  On  the  18th  Maooh 
1878»  an  order  was  parsed  by  the  Kecorder  of  B%n«oon,whioh  wai  ae  follows/-^"  By 
ooiMent  the  property  aabjeot  to  the  equitable  mortgage  be  giren  np  to  the  plainti  11 
k  BatnfiACtion  of  all  olaime  and  demanda  against  the  defendant  onder  the  deoreo 
«f  the  mgfi,  Oocrt."  On  the  8rd  Joly  187i,  the  Beoordor  footed  the  defendant 
to  eseoote  within  dzdaysaeoiiTeyanoe  of  the  mortgaged  property  to  the  pAaiatiff , 
Oaths  llth  Jaly  1872,  the  Beoorder  deoUredthat,  if  the  coavisyaaoe  was  net 
ezeonted  within  twen^*four  bonrs  by  the  deftedant,  the  Goart  would  execute  it, 
aad  scoordini^y  on  the  12th  Jnly  1872,  the  Ooorc  executed  the  couTeyanoe.  HM 
tbil  the  Rdooider  had  no  power  to  pass  the  order  of  the  18th  March  1872,  and  that 
thadefendant  could  not  be  required  te  efaoate  the  ooBTeyanoe. 

This  appdal  arose  oat  of  the  Regalar  Appeal  Ko.  120  of  1871 
ktween  the  satiie  partiesyand  deoided  bj  the  High  Goart  in 
&Tor  of  the  preseat  respondent.  The  faots  disclosed  in  that 
legalar  appeal,  as  far  as  they  are  material  to  the  present  case, 
were  ihese :— -The  present  respondeat  was  an  eqaitable  mortgagee 
of  certain  property,  whioh  was,  snbioqaently  to  the  mortgage, 
sold  in  execation  of  a  decree  against  the  mortgagor ;  the  present 
appellant,  who  became  the  purchaser,  booght  with  notice  of 
ihe  respondent's  mortgage,  bat  claimed  to  hold  the  property 
discharged  therefrom,on  the  gronnd  that  the  transaction  with  the 
mortgagor  was  one  beyond  the  power  of  the  respondent  to  enter 
into;  he  relied  on  Ihrahim  Azim  r.  Cruikshank  (I).  A 
sait  was  institated  in  the  Oonrt  of  the  Recorder  of  Saogoon  by 
the  respondeat  to  hare  his  rights  declared,  and  on  appeal  the 
Hiurh  Goart,  on  the  25th  Aagast  1871»  order  aa  accoant  to  be 
taken,  and  directed  that,  in  default  of  payment  of  the  amount 

•]aeeelhuieoiMBegidarAiiiHia,Ko.29S  of  UTa^frman  orders       feasideyel 
IsagooB,  dated  the  lOthand  Uth  July  U7t. 

ri;7B.L,B.,6&S. 
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^^73       thereby  found  drib  to  the  present  respondent  within  three  months, 
Azm  NoLLA  the  mortgaged   property  should  be  sold  in  the  usual   manner. 
'  ^^^^^     It  appeared  that   difficulties    arose   in  proceeding   to  sell    the 
CauiKSHANK.  mortgaged  property,  and  an  agreement  was  come  to  between  the 
present  appellant  and   respondent^    whereby  it  was  agreed  that 
the    latter    should   take  over  the  mortgaged  property    in  full 
batisfaction   of    his     claim.     On  the    18th  of    March  1872,  an 
order  was  passed  by  the  Recorder  of  Rangoon,   sanctioning  this 
agreement ;  tha  order  ran  as  follows : — "  By  consent  the  property 
subject  to  the    equitable    mortgage  be  given  up  to  the  plaintiff 
in  satisfaction  of  all  claims  and  demands  against  the  defendant 
under  the    decree  of    the  High  Court/'     Under    this  order  the 
respondent  tendered  to  the  appellant  for  execution  a  conveyance 
to  him  of  his  right,  title,and  interest  in  the  mortgaged  property  ; 
this  he  would  not    do,  but  put  o£E  the  respondent    from  time  to 
time  until    the  3rd  July   1872,   when  the  respondent    put  in  a 
petition,  stating  the  above  facts  and  also  the  further  facts  that, 
on  the  29th  April  1872,    the  respondent  had  tendered  for  the 
approval  of  the  Judge  of  the   Recorder's     Court  of  Rangoon  the 
deed  of    conveyance    which    had  been  submitted  by  him  to  the 
appellant  for  execution,  and  that  the  same  had  been  approved  of 
by    that    Judge.     The    petition    went  'on    to    pray    that     an 
order  should  issue  to  the  appellant,  directing  him  to  execute  the 
conveyance  with  in  two  day8,and  that,  in  default  of  his  so  doing, 
the    Court    would   be    pleased    to   execute  the  conveyance  in 
the  appellant's    name.     On  this  petition  the  Court,  on  the  same 
day,  ordered  that  the  appellant  should  execute  this  conveyance 
within  six  days,,     The  appellant,  on  the  8th  July  1872,  presented 
a  petition  to  the  Recorder,  in  which,  after  referring  to  the  order 
passed  by  consent  on  the  18th  March  1872,   and  to  the  order  ^ 
the  3rd  July  1872,  he  submitted  that  he  had  only  given  his  right 
to  ha>ve  an  account  taken,  a^d  to   redeem  the  land  under  tha 
decree    of    the  High  Court,   but    that  it  was  never  understofMl 
that  he  should    execute  a    transfer  and  waive  his    right    to    a 
refund    of    the  purchase-money    paid    by  him    to  the  original 
mortgagor.  The  Court  on  the  10th  July  1872,  passed  an  order  on 
that  petition,  stating  that  any  matter  between  the  appellant  and 
the  original  mortgagor  must  bo  settled  between  themselvesi  and 
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Ihitt  all  the  appellant  was  required  to  do  was   to  transfer  by  the ^^ 

deed  his  own  right,  title,  and  interst   iil  the  mortgajj ed  property.  AaiM  Nulla. 
On  thie  1 1th  July  1872,  the  appellant  presented  a  second  petition  v. 

to  the  effect  that  he  had  never  consented  and  did  not  consent  to  Cbuikshaxk. 
eiiecute  a  conveyance  to  the  respondent,  and  prayed  that  the 
original  decree  of  the  High  Court  might  be  executed  according 
to  the  terms  thereof.  On  the  11th  July  the  Recorder  declared 
that  the  deed  of  conveyance  would  be  executed  by  the  Court 
unless  the  appellant  executed  }t  within  twenty 'four  hours :  this 
order  the  appellant  failed  to  comply  with,  and  accordingly  the 
Court,  on  the  12th  July  1872,  executed  the  conveyance. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Tioidale  for  the  appellant.— It  was  not  competent  for  the 
Recorder  to  go  beyond  the  terms  of  the  decree  of  this  Court. 
The  Court  executing  a  decree  is  bound  to  execute  it  as  it 
finds  it,  and  cannot  add  or  in  any  way  alter  the  terms  of  the 
original  decree  even  by  consent  of  the  parties — Krishna  Kamal 
Sing  V.  Eiru  Sirdar  (1).  Moreover,  it  is  denied  that  the  defend* 
ant  consented. 

The  Advocate-Oeneral,  offg.  (Mr.  Pautj  for  the  respondent.— 
The  orders  of  the  Recorder  are  perfectly  correct.  The  appellant 
consented  that  the  mortgaged  property  should  be  handed 
oViP  to  the  Bank,  and  this  consent  was  made  an  order  of 
Court.  Where  property  is  sold  by  an  order  of  Court,  and 
the  purchaser  wants  a  conveyance,  the  Court  will  compel  the 
necessary  parties  to  execute  it.  Whether  or  not  a  supplemental 
decree  can  be  executed  is  the  question,  and  the  oase  of 
Krishna  Kamal  Sing  v.  Hiru  Sirdar  (I)  nowhere  says  it 
cannot.  The  decree  is  the  same,  but  by  the  consent-agreement 
the  plaintiff  i»  enbaled  to  carry  out  the  terms  of  it  more  expe- 
ditiously. The  Court  was  empowered  to  compel  the  execution 
of  the  conveyance ;  if  not,  the  plaintiff  will  be  oompelled  to  bring 
a  fresh  suit,  and  there  is  no  reason  for  making  him  do  that. 
[JAOksoN,  J. — This  is  a  decree  of  the  High  Court,  and  the 
question  is  whether  the  parties  can  change  that  decree  by  consent] 

(1)  4  B.  L,  R.,  F.  B„101. 
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1873  Decrees  are  often  altered  aiid  amended  by  ooivBent  on  theoriginal 
▲zm  KuLu  side  of  the  Court.  The  Recorder's  Court  is  regulated  by  the 
MooDiKir  3mQQ  practide  as  the  original  side.  [JacSsoHi J^r-As  regard* 
OavfMiiAKK.  procedure,  the  Recorder  is  governed  by  Act  VIII  of  1859,  and 
there  would  be  no  diffioalty  if  the  whole  of  the  proceedings  had 
taken  place  in  his  Court.]  A  party  can  give  up  property,  and  83> 
agree  to  satisfy  a  decree  which  haa  been  passed  against  him  :  here 
the  appellant  consented  to  give  up  his  equity  of  redemption  :  it  is 
Bimply  an  agreement  beiiween  the  parties  as  to  how  the  decree 
is  to  be  executed.  Suppose  a  decree  is  passed  against  a  man 
for  Rs»  10,000  and  he  comes  into  Court  and  says  such  a  sum  is 
deposited  to  his  credit  in  Court,  and  agrees  that  this  sum  should 
be  transferred  to  satisfy  the  decree,  but  he  afterwards  draws 
back  from  this,  would  the  Court  compel  the  decree-holder  to 
bring  a  fresh  suit  T  It  is  submitted  the  Court  would  order  the 
debtor  to  complete  the  agreement  entered  into.  If  the  appellant 
really  contends  that  he  never  consented,  then  an  inquiry  can  be 
ordered,  but  the  plaintiff  ought  not  to  be  compelled  to  bring  a 
fresh  suit* 

Mr.  Tufidale  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

JaoKsov,  ^.^It  appears  to  me  that,  irrespective  of  the 
queetioa  as  to  whether  or  not  the  appellant,  before  us  really 
consented  to  the  arrangement  recited  by  the  Rejorder,  which 
consent  appears  to  me  to  be  extremely  doubtful,  and  to  require 
some  investigation,  it  was  beyond  the  power  of  the  Recorder 
to  substitute  for  the  decree  of  the  High  Court  a  new  decree 
altogether,  and  to  require  the  appellant  to  execute  a  conveyance 
in  bvor  of  the  oposite  party.  I  think  this  order  of  thd 
Keoorder  must  be  set  aside»  and  he  should  be  desired  to  carry 
out  the  decree  of  the  High  Court,  If  follows  that  all  acts  doa) 
nndmr  the  said  order  of  the  Recorder  will  be  of  no  effect.  Wo 
make  no  order  as  to  costs. 

Appeal  allotiif0€l. 
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PRIVY  COUNCIL. 


KOOLDBBP  NABAIN  SINGH  (PLAraiiifF)  v.  The  GOVERNMENT  OP 

INDIA,  MAHADBO  SINGH  and  othbes  ( Depend ajtts).  YsTl 

Juhf  18. 
[On  appeal  ixom  the  High  Conrfc  of  Jadicature  at  Port  William  in  Bengal.]        .^...«.._.« 

Ghaitoal-^Resumption^Hereditary  Tmursr^P  urchaser  ta  Auction  $aile> 

A  purchaser  at  kn  anotion-sale  cannot,  where  lands  are  held  binder  an  hereditary 
ghatwali  tenure  originally  created  before  the  decennial  settlement  and  at  a  fixed      See  also 
tent,  resume  those  lands  on  the  suggesion  that  the  ghatwali  seryices  are  no  lo^^^  14  B  L  R 119 
wquired.  14fBLRl3S 

The  omission  of  words  of  inheritance  does  not  show  conclnsively  that    a  sanad  ^^  ^  ^  ^  ^^ 
is  not  hereditary,  it  being  shown  that  a  ghatwali  teniua  had  descended  from  father 
to  son,  it  was  held  that  it  was  an  hereditary  tenure. 

This  was  an  appeal  from  a  Fall  Bench  (Peacock,  C.  J., 
Trevor,  Loch,  L.  S.  Jackson,  and  Pandit,  JJ.)  decision  dated 
8th  September  1866  (1). 

It  was  a  suit  instituted  by  a  purchaser  at  a  sale  for  arrears  of 
Government  revenue  to  obtain  possession  of  land  held  by  the 
defendants  (other  than  the  Government)  under  a  ghatwali 
tenure  :  the  plaintiff  alleged  that  the  ghatwali  services  had  long 
since  been  dispensed  with,  and  that  there  was  no  necessity  for 
the  services.  The  Government  supported  the  claim  of  the 
ghatwal  • 

The  ghatwal  claimed  under  a  sanad  dated  1743,  which  con- 
tained  no  )vords  of  inheritance,  but  it  appeared  that  the  land  had 
descended  from  father  to  son  through  several  generations.  The 
land  was  held  on  a  ghatwali  service,  and  at  a  quit-rent  of  Bs.  61 
per  annum. 

The  Principal  Sudder  Ameen  of  Bhaugulpore,  considering 
himself  bound  by  the  decision  in  Munrunjun  Singh  v.  Baja  Leela- 
nund  Singh  (2),  dismissed  the  suit.  L.  S.  Jackson,  J.,  having 
some  doubt  as  to  whether  that  decision  was  correct,  the  case  was 
referred  by  him  and  Markby,  J.,  to  a  Full  Bench. 

•  PrcBent :— ThbRioht  Hon'ble  Sir  Jambs  Colvile,  SieB.  Philumore  Sib, 

Joseph  Napibk,  Lobd  Justice  Jambs,  Lord  Justice  Hellish,  akd  Sib 

Law&bmcb  Peel. 

a)  B.  L.  B.,  Sup.  Vol ,  559.  ^)'8  W.  R.,  84. 
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1871  The  judgment  having  affirmed  (althoagh  the   Judges  differed 

KooLDXEP    ^^  their  reasons)  the  decision  of  the  Principal  Sudder  Ameen,  the 
NakaikSinoh  jsemindar  appealed  to  England. 

GofrBmniBNT 
ofIhwa.         Sir  B.  Palmer,  Q.  0.,  and  Mr.   Doyne  fMv*  W.  C.  Mozoomdar 

with  them)  for  the  appellant* — The  appellant^  being  an   auction 

purchaser^can  set  aside  all  tenures  which  the  zemindar  could  have 

set  aside*    /There  was  no  hereditary  tenure,  and  the   respondent 

held  under  circumstances  that  entitled  the  zemindar  to  put  an  end 

to  the  tenancy.     The  case  of  Rajah  Leelanund  Singh  y,  Nuseeb 

Singh  (1)  is  in  point,  and  was  rightly   decided  ;   see  also  Mus* 

samut  Sona  v.   Etajah  Leelanund  Singh  (2)  and  Baja  Leelanund 

Singh  y.  Surwan  Singh  (3).     The  ghatwali  services  have  long 

since  been  waived  by  the  Government,    and    the   Government 

has  no  right  now  to  have  these  lands  held  as  appropriated  to 

ghatwali  services — Baja  Leelanund  Singh  v.   The  Government 

of  Bengal    (4),    Forbes    v.    Mir    Mahomed    Taki    (5).       The 

41st  section  of  Regulation  VIII  of  1793  gives  a  clear  right  to 

destroy  this  tenure.     This  is  a  reasonable  service  tenure — Unide 

Bajaha  Baje  Bommarauze  Bahadur  v.  Pemmaeamy  Venkatadry 

Kaidoo  (6). 

Mr.  Forsyth,  Q  C,  and  Mr.  Poniifex  for  the  Government.— 
There  has  been  no  renunciation  by  Government  of  its  claim  to 
have  the  services  performed.  They  may  be  called  for  at  aoy 
time.  The  tenure  is  one  that  an  auction-purchaser  cannot 
annul.  The  case  of  Forbes  v.  Mir  Mahomed  Taki  (5), 
referred  to  by  the  Counsel  for  the  appellant,  is  clearly  in  favor 
of  the  respondents — Joykishen  Mookerjee  v.  The  Collector  of  East 
Burdwan  (7). 

Sir  R.  Palmer,  Q^O.^  in  reply. 

Their  Lordships  gave  the  following  judgment:— 

This  is  a  suit  brought  by  an  auction-purchaser  to  resume 
possession  of  certain  villages  held  under  the  tenure  known  aa 

(1)  6  W.  R.,  80.  ^5)  5  B.  L.  R..  529 ;  S.  C,  13  Moore's 

(2)  5  W.  R.,  290.  L  A.,  438. 

(3)  Id.,  29  .  (6)  7  Mooro'«  L  A.,  128. 
<4)  6  Moqj^'b  I.  A.,  101.                   (7)  10  Moore's  I.  A.,  16. 
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ihe  ghatwali  tenure.    It  does    not  appear  to  be   an   ordinary       ^^^^ 
tait  for  resumption  and  reassessment ;  for  the  plaintiff  claims    Kooldwp 
aright  to  the  possession  of  the  land  from  the  date  of  the  auction-    ^^^^   ^^^ 
sale>  with  mesne  profits  from    that  time  :  but    the  substantial  Goviwnnnir 

.       -I   .      \ ,  .  ,        1  ,  11       .  ,.  Of  IKDU. 

question  nused  m  the  cause  is  whether  the  appellant^  an  auction- 
purchaser^  haying  acquired  the  rights  of  the  zemindar  with 
whom  the  original  settlement  was  made^  is  entitled  to  resume 
and  put  an  end  to  the  ghatwali  tenure.  It  has  been  found  as 
a  &ot  by  the  Courts  below  (and  their  Lordships  must  assume 
that  finding  to  be  correct)  that  this  tenure  existed  in  its  present 
form  before  the  decennial  settlement..  The  original  sanad 
granting  the  ghatwali  tenure  is  far  more  ancient.  The  first 
document  produced  goes  b^k  to  the  year  1743,  and  that  sanad 
appears  to  refer  to  and  recite  a  former  sanad.  There  is  no 
mention  in  this  document  of  the  rent  reserved,  but  there  does , 
appear  to  their  Lordships  to  be,  as  there  appeared  to  the  Judges 
of  the  High  Court  to  be,  on  the  record,  proof  that  the  rent 
payable  in  respect  of  these  mauzas  at  the  date  of  the  .decen>- 
nial  settlement  was  the  present  i*ent  of  Bs.  61.  The  auction- 
purchaser,  therefore,  coming  in  by  virtue  of  the  sale,  would 
appear  to  have  no  right  to  disturb  this  tenure  in  the  ordinary 
way  in  which  an  auction-purchaser  can  sweep  away  eneumbrancea 
created  since  the  decennial  settlement.  The  only  advantage 
which  he  gains  by  the  character  of  auction-purchaser  is  that  he 
is  relieved  from  any  difficulty  arising  f rotn  the  law  of  limitation 
and  that  he  is  not  conclusively  barred  by  the  acts  or  the 
omissions  of  the  former  zemindar,  whatever  presumptions  may 
arise  from  the  omission  to  question  the  tenure  by  those  who 
preceded  him  in  the  zemindari.  It  would  seem,  therefore,  that 
if  he  has  any  right  at  all  to  destroy  the  tenure,  it  must  be  by 
virtue  of  that  clause  which  has  been  cited  from  Regulation  VIII 
of  1793,  8.  41,  relating  to  chaktran  or  service  lands.  That 
enactment  does  not  seem  to  have  been  much  discussed  below> 
hot  their  Lordships  fail  to  see  upon  what  the  title  of  the  auction- 
purchaser  can  depend,  if  it  does  not  depend  upon"  that.  Their 
Lordships  further  consider  it  to  have  been  properly  found  by 
the  Courts  below  that  this  tenure  is  an  hereditary  tenure.  It 
is  true  that  the  sanad  which  is  produced  contains  no  worda  of 
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^•^^       inheriiance,'  but  it  is  in  their  LordsbiJ)8'  knowledge  that^  befoi^d 

KooLDBBPN  the  acquisition  of  the  Dewanny^  before  the  British  power  became 

K A^AiN  SiKd  ^j^  ruling  pother  in  India,  it  was  extremely  common  where  a 

CbyBBNMBMT  tenure   was  in  fact  hereditary,  when    it  practically   passed  aa 

hereditary  from  father  to  son,   to  take  out  a  new  sanad  upon 

each  descent.    Therefore  it  appears    to   their   Lordships    (and 

th^  are  under  the  impression  that  it  has  been  so  decided  here, 

as  it  appears  to  have  been  decided  in  the  High  Court)  that  the 

omission  of  words  of  inheritance    does  not    show    conclusively 

fiiat  the  sanad  was  not  hereditary.     Then  there  is  the  strongest 

possible  evidence  that  these  tenures  have  descended  from  father 

to  son  ;    that  they  have,    in   fact,    been  hereditary,   and  their 

Lordships  are,  therefore,  of  opinion  that  the  conclusion  to  which 

the  High  Court  came  upon  that  point  was  correct. 

The  question  then  is,  whether,  upon  the  suggestion  the 
these  ghatwali  services  have  ceased  to  be  necessary,  the  zemin^ 
dar  has  a  right  to  resume  the  lands^  and  to  turn  out  the  person 
who  have  enjoyed  them  for  such  a  long  period  of  time.  Now, 
heir  Lordships  think  that  the  principle  which  should  govern 
his  case  is  that  which  was  laid  down  in  the  case  of  Forbes  t. 
3£ir>  Mahomed  TaU  (1),  which  has  been  referred  to.  They 
concur  in  the  view  entertained  by  tiie  Chief  Justice,  and  in 
fact  by  all  the  Judges  who  sat  with  him,  that,  under  the 
circumBtances  of  this  case,  the  right  does  not  accrue  to  the  zemin- 
dar  on  the  mere  suggestion  that  the  services  have  ceased,  or  that 
they  are  no  longer  necessary.  They  are  by  no  means  prepared 
to  say  that,  if  the  Government,  who  had  dearly  a  joint  interest 
with  the  zemindar  io  the  continuance  of  the  services  when 
necessary,  were  not  here  disputing  the  zemindar's  right,  that  the 
zemindar  would,  as  between  him  and  the  ghatwal,  have  any 
right  so  to  resume  the  land;  they  are  disposed  to  think  that 
upon  the  principle  laid  down  in  the  case  just  referred  tO|  that 
right  would  not  exist.  The  case  which  has  been  cited  in 
support  of  a  right  so  to  dispossess  the  ghatwal  is  a  case  decided 
on  the  5th  J.uly  1866,  the  case  of  Leelanund  [Singh  v.  Nuseeh 
Singh   (2),    That   case  was   decided   by    two    of  the  learned 

(1)  S  B.  L.  R ,  529  ;  S.  0.,  l3  Moore's  I.  A..  438. 

(2)  S  W.  R.,  80. 
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Judges  who  sat  in  the  High  Court  in  the  case  now  under  appeal^        l^i 
£emp  and  Jackson,  JJ.,    who  seem  to  have  considered  that  the     Kooldkbp 
land  being    held  in  lieu  of  wages'  and  on  a  puasi    contract  for  Narain  Siko 
service,    the  zemindar    was    at  liberty  to    determine  the  tenure  Qoyvrnmbnt 
when  the  services  were  no  longer  i  equir^d.    In  that  case,  how-  / 

ever,  the  ghatwals  were  said  to  hold  the  land,  not  under  a 
sanad  conferring  an  hereditary  and  indefeasible  right,  but 
^*  on  the  payment  of  a  quit-rent,  with  enjoyment  of  the  profits 
of  the  land  in  lieu  of  wages  ;  but  such  possession,  however  long, 
would  not  entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to 
retain  a  portion  of  the   land  after  they  have  ceased    to  perform  '       '" 

the  duties  for  which  the  land  was  assigned  to  them/'  It  would  '  "*  ^  -  -  *  ^ 
Appear,  therefor^,  that  the  particular  tenure  there  in  question 
was  very  different  from  the  present  tenure.  If  it  were  of  the 
same  nature,  it  is  clear  that  the  two  learned  Judges  who  decided 
that  case  have  departed  from  their  former  opinion,  since  they 
have  donourred  in  the  judgment  now  under  appeal.  Jackson,  J., 
indeed  differed  from  the  rest  of  the  Court  as  to  the  conclusion 
tbat  the  tenure  was  hereditary, — ^he  did  not  think  that  the 
evidenoe  was  sufficient  to  make  that  out, — ^but  in  all  other 
respects  he  joined  with  his  brethemin  pronouncing  the  judgment 
now  tindei^  appeal.  It  seems  to  their  Lordships  that  they 
would  be  taking  upon  themselves  a  Very  great  responsibility,  if, 
upon  a  question  of  this  kind,  a  question  of  tenure  peculiar  to 
India,  and  upon  which  the  judgment  of  Indian  Courts,  is  so 
valuable,  they  were  to  overrule  the  unanimous  and  carefully 
oonaidered  judgmenfc  of  a  Full  Bench  of  the  High  Court,  parti- 
cularly when  that  judgment  appears  to  them  to  be  entirely 
consistent  with  the  general  principles  of  justice  and  equity. 
They  musk  therefore  humbly  recommend  Her  Majesty  to  dismiss 
t&is  appeal  with  oosts; 

Appeal  diemiMed, 
AgeAt  for  appellant :  Mr.  WiUon. 
Agents  for  Government :  Messrs.  tiawfbrd  and  Waterhmee. 
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1872 
2^^,20.  Before  Mt' Juitiee  Phea/r  and  Mr.  Juetiee  Avnelie, 


BAM  PERSHAD  SINGH  anb  othbes  (  Dbfbnd ants  )  r,  NEE RBHOY 
SINGH  (Plaihtipf)* 

SuUfor  OonMbulionr^Ocmse  of  Aciton, 

^  zy  The  mere  existence  of  a  decree  against  one   of  several  joint   debtors    does  not 

-  l^--^  %m%    afford  ground  for  a  snit  for  contribation  against  the  other  debtors  (I). 

This  viraa  a  suit  to  recover  Rs.  5^324-15-6.     The  plaint  stated 
that— 

"  The  plaintiff,  Tandon  Singh,  and  Monomth  Singh  were  three 
uterine  brothers  ;  that  all  the  three  brothers,  while  living  jointly,  carried 
on  business  jointly  and  also  purchased  properties  jointly  ;  that  certain 
moneys  were  borrowed  under  bonds  dated  respectively  1st  Aghan 
1270  p.  S-  (7th  November  1862)  and  1st  Pons  1271  P.  8.  (26th 
December  1863)  from  one  Gossai  Munraj  Pooree  for  the  management 
of  the  joint  business  and  for  joint  gain  ;  that  in  this  state  of  thing^s, 
one  of  the  three  brothers,  Monomth  Singh,  having  died,  the  survivors^ 
that  is,  the  plaintiff  and  Tondun  Singh,  purchased  a  certain  property 
from  one  Kessolall,  and,  for  the  purpose  of  making  up  the  consideration  - 
money,  borrowed  a  further  sum  from  (Gossai  Munraj,  and  thereapo^ 
executed  a  bond  dated  the  15th  August  1864,  to  secure  repayment  of 
all  these  sums,~that  is,  the  two  sums  which  the  three  brothers  had 
previously  borrowed  from  Gossai  Munraj,  and  the  third  sum  which  the 
two  brothers  after  the  death  of  the  one  had  borrowed  from  the  same 
creditor ;  that  the  amoiut  so  borrowed  was  applied  to  the  afore- 
mentipned  purposes,  the  property  was  purchased,  and  possession  jointly 
obtained  by  the  plaintiff  and  Tundun  Singh  after  some  litigation  which 
was  necessary  to  obtain  it.  Subsequently  to  this,  the  two  surriving 
brothers,  the  plaintiff  and  Tundun  Singh,  separated,  and,  on  the  occasion, 
of  separation,  executed  each  to  each  certain  ihramanMke,  by  which 
each  untertook  to  pay  his  share  of  the  joint  debts  ;  that  Gossai  Munraj 
brought  a  suit   upon  the  basis  c^  the  bond  against  the  present  plaintiff 

•Begalar  Appeal.  No.  260  of  1871,  from  a  decree   of  the  Subordinate  Judge  of 
Gya,  dated  the  18th  Jaly  1871. 

(1)  See  TrailakhantKh  Roy  v.  Kashenaih  Bay,  6  6.  L.  R.,  630. 
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indtiie  defendants,  the  representatiyes  of   Tondan  Singhi  and  obtained       1872 
a  deoree  against  the    present  plaintiff  only  ;    that  the   money   eovered  j^aii  Pbbshad 
hj  this    bond   was   borrowed    at  the    time  of  the   joint  tenancy,   and       Singh 
expended  in  the  joint   business    for  joint  benefit ;   and  that,    therefore,  ^* 

sooording  to  law,  and  stipulation  entered  into  in  the  ihramamdh  of  the  si^^^ 
said  date,  the  debt  was  chargeable,  to  the  plaintiff  and  Tundun  Singh* 
and  upon  his  death,  the  defendants,  in  equal  shares  ,  that  the  deoree- 
hdder  was  about  to  sell  the  plaintiff's  property ;  that  the  cause  of 
action  arose  when  the  decree  was  passed  against  the  plaintiff  in  fayor 
of  Gossai  Munraj.'' 

Hence  the  present  anit  to  reooyer  a  moieiy  of  the  amount 
decreed  in  fayor  of  GK)Ssai  Man  raj* 

The  defendants  set  np  {inter  alia)  in  their  written  statepnent 
thaCi  as  the  plaintiff  had  not  paid  the  amount  decreed  in  fayor 
of  Gossai  Munraj/  he  had  no  cause  of  action^  and  that  the  suit 
ought  to  be  dismissed. 

The  Subordinate  Judge  held  that  the  decree  haying  been 
passed  exolusiyely  against  the  plaintiff,  he  had  a  right  of 
action  for  recoyery  from  the  defendants  of  the  proportionate 
amount  of  the  money  so  decreed  ;  that  '^  the  acquisition  of  this 
right  is  not  dependent  on  the  payment  of  the  decretal  money ;  for 
the  plaintiff  is  exclusiyely  liable  under  the  said  decree.  Had 
the  decree  been  joint,  it  could  have  been  said  that  he  (the 
plaintiff)  could  not  obtain  a  rateable  share  from  his  co-  sharers 
without  payment  of  the  joint  debt.''  He  accordingly  passed  a 
decree  in  fayor  of  the  plaintiff. 

The  defendants  appealed  to  die  High  Court* 

Baboos  Kalmohun  Bobs  and  Ohunder  Madhub  Ohose  and 
Mr.  C  Qregary  for  the  appellants.  ' 

Mr.  Allan  and  Baboos  Mohsschunder  Chowdhry  and  NlUnadub 
8ein  for  the  respondent. 

Baboo  Kalimohun  Dosb^  for  the  appellants,  contended  that 
the  suit  was  premature.  In  a  suit  for  contribution,  the  cause  of 
action  does  not  arise,  until  the  plaintiff  has  satisfied  the  debt — 
IStoykanUmath  Saha  v.  Oourmonee  Daasee  Chowdhrain  (1) 
9,nd  Bamkriahna    Roy  y,  Madan    Gopal   Boy  (2).    The    decree 

(1)  2  W.,R.,  Iii9.  (2)  6  B.  L,  E.,  App.,  103. 
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)d72       ofGoflsai    Munraj    is  still  unsatisfied.    The     obligation   of  the 

R41C  Pbrshad  defendants  to  contribute  arises  from  their  having  received  «ome 

Singh       benefit  from  the  acts  of  the  plaintiff.     Here  the  defendants  have 

KsBftBHoY    received    no  benefit,   and  consequently    there    is  no     oanse  of 

*«^«       action. 

Mr.  AUan,  for  the  respondent^  contended  that,  as  the  plaintiPs 
property  had  been  attached  in  execution  of  the  decree  of 
Gossai  Munraj,  he  had  a  cause  of  action  against  the  defendants 
for  contribution.  The  plaintiff  is  not  bound  to  wait  till  the  «a1e 
of  his  property  in  execution  of  the  decree.  Ajs  the  defendant? 
are  shareholders  of  the  property  for  the  purchase  of  which 
the  debt  was  incurred,  they  are  bound  to  pay  their  portion 
of  the  debt.  A  decree  may  be  passed  declaring  the 
defendants'  liability  to  contribute.  There  are  cases  iji  which 
declaratory  decrees  have  been  passed,  although  no  conse- 
quential relief  was  granted — GaJbindprasad  Tewari  v.  Udai' 
chand  Rana  (1)  and  Shewahram  Boy  v.  Syad  Mahommei 
Shamsul  Soda  (2). 

Baboo  Moheschunder  Chowdhry^  on  the  same  side^  contended 
that,  as  the  defendants  had  denied  their  liability  to  pay  their 
share  of  the  debt  incurred  by  the  plaintiff,  the  money  so 
raised  ought  to  be  considered  as  the  private  property  of  the 
plaintiff.  The  amount  was  spent  intbe  purchase  of  a  property 
for  the  benefit  of  the  joint  family,  and  the  defendants  are  in  the 
enjoyment  of  their  share  of  this  property.  The  plaintiff,  therefore, 
16  in  the  position  of  a  Hindu,  who  has  applied  bis  private 
funds  for  the  augmentation  and  improvement  of  the  joint  family 
property,  and  as  such  he  is  entitled  to  be  reimbursed  from  his 
co-sharers  the  money  so  advanced.  The  obligation  of  the 
defendants  in  this  case  arises  not  because  a  joint  debt 
has  been  satisfied,  but  because  the  defendants  are  in  the  enjoy- 
ment of  properties  purchased  with  ihe  plaintiff's  private  funds. 
They  cannot  insist  upon  the  plaintiff's  payment  of  the  loaa 
as  a  condition  precedent  to  his  right  to  demand  payment  from 
them. 

(1)  6  B.  L.  B.,  321.  (2)  3  B  L  B.,  A.  C ,  196. 
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The  following  jadgments  were  delivered  :  ^^72 

Phbab,  J.  (after  stating  the  pleadings  and  jadgment  of  the  I^MPebsuao 
lower  Court). — Ou  appeal  to  this  Coart  the  defendants  repeat  v. 
this  objection,  and  we  are  of  opinion  that  the  objection  is  a  good  ^"mhot 
one.  The  claim  of  the  plaintifiE  in  this  suit  belongs  to  a  class  of 
cases  in  which  the  principal  feature  is^  that  one  person  out  of 
several  having  discharged  a  joint  obligation  is  entitled  to  sue  the 
Otbers  in  order  to  obtain  o>ntribation  from  them.  In  this  case  the 
obligation  has  not  been  discharged,  ^nt  the  plaintiff  urges  that 
he  is  neverthless  entitled  to  have  a  declaration  as  against  the 
defendants  that  they  are  liable  to  be  called  upon  by  him  to  help 
him  to  discharge  the  obligation.  T^ie  decree  of  the  Court 
below  has  gone  much  further  even  than  this :  it  has^  without 
any  qualification  whatever,  dirocte  1  the  defendants  to  pay  the 
plaintiff  a  certain  share  of  the  money  which  the  plaintiff  has 
been  decreed  to  pay  to  Gossai  Munraj.  The  general  principle 
which  underlies  almost  all  classes  of  right  to  contribution 
has  1>een  explained  and  illustrated  by  Story,  J.,  in  several 
parts  of  his  work  on  Equity  Jurisprudence.  In  s.  477  (1), 
he  says  :— "  Cases  may  easily  be  stated, where  apportionment  of  a 
common  charge,  or,  more  properly  speaking,  where  contribution 
towards  a  common  charge  seems  indispensable  for  the  purposes 
of  justice,  and  accordingly  has  been  declared  by  the  common 
law  in  the  nature  of  an  apportionment  towards  the  discharge  of 
a  common  burden.  Thus,  if  a  man,  owing  several  acres  of  land  ^ 
is  bound  in  a  judgment,  or  statute,  or  recognizance,  operating  as 
a  lien  on  the  land,  and  afterwards  he  alienes  one  acre  to  A, 
aoother.to  B,  and  another  to  0,  &c.,  there,  if  one  alienee  is 
compelled,  in  order  to  save  his  land,  to  pay  the  judgment* 
statute,  or  recognizance,  he  will  be  entitled  to  contribution  from 
the  other  alienees.  The  same  principle  will  apply  in  the  like 
case,  where  the  land  descends  to  parceners  who  make  partition  ; 
and  then,  one  is  compelled  to  pay  the  whole  charge  ;  contribu- 
tion will  lie  against  the  other  parceners."  And  in  a  judgment  of 
Lord  Chief  Baron  Eyre's  (referred  to  in  a  notp  to  the  8fch 
Boston  edition  of  Story),  it  is  said : — "  If  we  take  a  view  of  the 
cases,  both  inlaw  an^  equity,  we  shall  find   that  contribution  is 

(1)  8th  Edition. 
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1872       bottomed  and  fixed    on  gdneral  principles    ot  jastice^    and  does 
Ram  P1R8BAD  i^ot  spring    from  contract,     *    *    *    *    and  the  reason  given 
Singh       ^^  ^j^^  books  is  that,  in  oequaUjure,  the  law  requires    equality^ 
Nmhbhot    One    shall    not    bear    the    burden    in   ease  of  the  rest."     So, 
again,  in  s.  491,  Story,  J.,    says  : — ''  By   the    general    rule    of 
the  maritime  law,  in  all  cases  of    general  average,    the  ship,  the 
freight  for  the  voyage,  and  the  cargo  on  board  are  to  contribute 
to  the    reimbursement    of  the  loss   according  to    their  relative 
values."     And  ins.  492,  he    says  : — *' Another    class    of  cases, 
to  illustrate  the    beneficial  eSfects    of  equity    jurisdiction    over 
matters  of  account,  is  that  of  contribution  between  sureties  who 
are  all  bound  for  the  same  princip  ^l,  and  upon  his  default,  one  of 
•  them  is  compelled  to  pay  the    money,  or  to    perform   any  other 

obligation,  for  which  they  all  became  bound.  In  cases  of  this 
sort,  the  surety  who  has  paid  the  whole  it  entitled  to  receive 
contribution  from  all  the  others,  for  what  he  has  done  in  reliev* 
ing  them  from  a  common  burd-n.*'  A  id  in  the  next  paragraph:— 
**  The  claim  certainly  has  its  foundation  in  the  clearest  principles 
of  natural  justice;  for,  as  all  are  equally  bound,  and  are 
equally  relieved,  it  seems  but  just  that  in  such  a  case  all  should 
contribute  in  proportion  towards  a  benefit  obtained  by  all.'^ 
I  should  also  ad<I  that,  in  s.  478,  he  remarks  incidentally  that 
each  party  "  is  liable  to  contribute  only  for  his  own  portion,'* 
and  that  hence  in  proceedings  at  law,  separate  actions  may 
become  necessary  against  each,  and  so,to  p  event  muLipliciby  of 
*  suits,  recourse    is  best   had  to  a  Court  of  Equity,     In  Davles  v. 

Humphreys  (1),  which  was  an  action  brought  by  one  sui-ety 
against  a  co-surety,  Mr.  Baron  Parke  (afterwards  Lords  Wens- 
leydale),  in  delivering  the  judgment  of  the  Court  o£  Exchequer*, 
said  ; — "  What  then  is  the  nature  of  the  equity  upon  which  the 
right  of  action  depends?  Is  itthaf,  when  one  surety  has  paid  any 
part  of  the  debt,  he  shall  have  a  right  .to  call  on  his  co-surety  or 
co-sureties  to  bear  a  portion  of  the  burthen,  or  that,  when 
he  has  paid  more  than  his  share,  he  shall  have  a  right  to  be 
reimbursed  whatever  he  has  paid  beyond  it  ?  or  must  the  whole 
of  the  debt  h6  paid  by  him,  or  some  one  liable,  before  he  has 
a  right  to    sue  for  contribution  at    all  ?      We  are  not    without 

(i)  6M.&  W.  153,   see  168. 
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wthority  on  this  subject,  and  it  is  in  favor  of  the  second  of  these  ^872 
propositions.  .Lord  SldoD,  in  the  case  of  Ex  parte  Qifford  (1}^UjmTbrbuad 
states,  that  sureties  stand  with  regard  to  each  other  in  a  relation  '^'^^^ 
which  gives  rise  to  this  right  amongst  others  that,  if  one  pays  more  NEBaBHOY 
than  his  proportion,  there  shall  be  a  contribution  for  a  proportion 
of  the  excess  beyond  the  proportion  which,  in  all  events,  he  is  to 
pay :  and  he  expressly  says,  'that,unIessone  surety  should  pay  more 
than  his  moiety,  he  would  not  pay  enough  to  bring  au  assumpsit 
against  the  other/  And  this  appears  to  us  to  be  very  reasonable 
for,  if  a  surety  pays  a  part  of  the  debt  only,  and  less  than  his 
moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who 
might  himself  subsequently  pay  an  equal  or  greater  portion 
of  the  debt ;  in  the  former  of  which  cases,  such  co-surety  would 
have  no  contribution  to  pay,  and  in  the  latter  he  would  have 
one  to  reoeive.  In  truth,  threfore,  until  the  one  has  paid  mord 
than  his  proportion,  either  of  the  whole  debt,  or  of  that  part  of 
the  debt  which  remains  unpaid  by  the  principal,  it  is  not  clear 
that  he  ever  will  be  entitled  to  demand  anything  from  the  other  ; 
and  before  that,  he  has  no  equity  to  receive  a  contribution, 
and  consequently  no  right  of  action,  which  is  founded  on  the 
equity  to  reoeive  it.  Thus,  if  the  surety,  more  than  six  years 
before  the  action,  have  paid  a  portion  of  the  debt,  and  the 
principal  has  paid  the  residue  within  six  years,  the  statute 
of  limitations  will  not  run  from  the  payment  by  the  surety,, 
but  from  the  payment  of  the  residue  by  the  principal,  for 
until  the  latter  date,  it  does  not  appear  that  the  surety  ha^ 
paid  more  than  his  share.  The  practical  advantage  of  the 
rule  above  stated  is  considerable,  as  it  would  tend  to  multipli- 
city of  suits  and  to  a  great  inconvenience,  if  each  surety  might 
sue  all  the  others  for  a  rateable  proportion  of  what  be  had  paid 
the  instant  he  had  paid  any  part  of  the  debt.  Bat,  whenever  it 
appears  that  one  has  paid  more  than  his  proportion  of  what  the 
sureties  can  ever  be  called  upon  to  pay,  then,  and  not  till  then,. 
it  is  also  clear  that  such  part  ought  to  be  repaid  by  the  others, 
and  the  action  will  lie  for  it.  It  might,  indeed,  be  more 
convenient  to  require  that  the  whole  amount  should  be  settled 
before  the  sureties  should  be  permitted  to  call  upon  each  other,. 

(l)eYeg,8a'>. 
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1873        in  order  to  prevent  multiplicity   of  suits ;  indeed,  convenience 
K1MP.B8HAD  seems  to  require  that  Courts  of  Equity  alone  should  deal  with 

SiNOH       ^jjjQ  subject ;   but  the  right  of  action  having  been  once  e^ab- 
Ketobhoy    lished,  it  seems  clear  that,  when  a  surety  has  paid  more  than  his 

^'*'®"'       share,  every  such  payment  ought  to  be  reimbursed  by  those  who 
have  not  paid  theirs,  in  order  to  place  him  on  the  same  footing." 
The  present  case,  no  doubt,  differs  somewhat  from  the  case^ 
of  sureties  inter  se,  because  the  obligation   of  each    surety  is 
originally  to  pay  the  debt  of  a  third   person.    In  the  present 
instance,  as  the  claim  is  laid  in  the,  plaint,  the  defendants  are 
co-principals  with   the   plaintiff,   each   being   bound    to    pay 
only  his  own  share  of  the  debt,  to  discharge  his  own  part  of 
the    obligation.      Consequently   the   principle,    which  I   have 
endeavoured  to  explain  as  the  principle  of  equity  upon  which  tbi® 
class  of  cases  depends,  goes»  I  may  say,  more  strongly  against 
the  plaintiff  here  than  if  he  was  simply  a  co-surety  with   the 
defendants.    He  is  bound,  according  to  his  own  statement  of 
the  case,  in  the  end,  to  bear  a  definite  portion  of  the  original 
debt ;  and  it  does  seem  to  me  to  be   stretching   the  principle 
a  very  long  way  to  maintain  that  he  has  a  right  to  come   into 
Court  and  ask  to  be  paid  by  his  co-sharers  before  he  has  done 
anything  whatever  himself,  even  to  discharge   his  own  portion 
of  the  obligation.     Moreover,    he  has  himself  disclosed  in  his 
plaint  that  the  defendants  have    been   by   a  competent   Court 
acquitted    of    all    obligations    to    pay   the    original    creditor. 
The  plaintiff  cannot  call  upon  them  by   his   own   showing    to 
pay   Gossai  Manraj.     His  only  right,  if  he  has  a  right  at  all  ^ 
is  to  call  upon  them  to  pay  himself,  and  it  seems   to  me,  after 
the  best  consideration  that  I  can  give  to  this  case  and  to   the 
authorities  which  I  think  must  be  our   guide  in  it,  that  he  has 
no  right  to  come  into  Court  to  ask  that  they  be  made  to  pay 
him  until  he  can  show' that  he    has  done  something  on    their 
behalf.     It  seems  to  me  that,  until  he  has  discharged  that  which 
he  says  ought  to  be  treated  as  a  common  burden,   or  at  any  rate 
done  something  towards  the  discharge  of  it,  he    cannot  say  that 
there  is  anything  of  which  he  has  relieved  his  co-debtors,  and 
which  he  can  call  upon  them  to  share  with  him. 

The  fact  that  Munraj^  has  obtained  a  decree  against  him  as 
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aBegad  in  the  plaint,  is  not  alone,  I  think,  of  any  importance        1872 
in  this  suit  nnder  its  present  form.    That  decree  merely  declared  kamPbrshad 
aatiioritatively  as   between    the  present   plaintiff  and  Munraj 


SlNQH 


V, 


SlRQH 


the  existence  of  an   obligation,   which  mast  now  be   taken  to    I^pkbhot 

have  existed  previous  to  the  snit  in  which  the  decree  was  made« 

Tfao   decree    did    not    materially    alt6r    the  character  of  that 

oUigatioQ :  nor  did  the  decree,  in  further  ordering  the  mortgaged 

{NToperty    to    be   sold  unless  the  debt  were  paid^   as  we  are 

told  it  did  (although  the  plaint  is  silent  on  this  point),  place  any 

new  harden   on  that  property,   for  it  thus  only  gave  effect  to 

Hunraj's  already  existing  mortgagee  rights.     If  then  the  plaintiff 

has  a  good   cause  of  action    in  this  snit,    notwithstanding  the 

fact   that  Munraj's  decree  remains    altogether   nnsatisfiedt   he 

must  have  had  that  cause  of  aetion  before  the  decree  was  passed  ; 

but  no  one  has  ventured  to  urge  before  ns  that  this  was  so. 

The  iJcrars  do  not,  I  suppose,  amount  to  a  cause  of  action  in 

themselves,   otherwise  they  would  have    been   sued   on.    The 

eases  to  which  we  have  been  referred   by  the  learned  pleader 

for  the    defendants,    so   far    as  they  go,  bear  out  this  view. 

They  were  cases  in  which  it  was  decided  that  the  time  for  the 

purposes  *of  bailing  a  suit  under  the  Limitation  Act>  does  not 

hi  a  suit  of  this  sort  begin  to  run  until  the  plaintiff  has  paid 

the  sum  towards  which  he  calls  npon  the  defendants  to  contri- 

bite;    In  other  words,  the  cause  of  action  upon  which  he  sned 

did  not  arise  until  he  had  paid  that  money* 

It  appears  to  me,  therefore,  on  the  whole,  that  the  objection 
made  by  the  defendants  in  this  suit  to  the  effect  that  the  action 
is  the  form  which  the  plaintiff  has  given  it  is  premature,  and 
that  no  cause  of  action  is  disclosed  by  the  plaint  as  actually 
existing,  is  a  good  objection,  and  ought  to  have  been 
allowed  to  prevail  in  the  Court  below.  This  conclusion, 
I  think,  is  fortified  by  considering  how  diflScult  it  would  be  to 
frame  any  decree  upon  the  footing  of  the  plaint  in  this  case. 
The  decree  which  has  been  passed  by  the  lower  Court  is  clearly 
wrong.  It  is  not  just,  and  it  is  not  in  accordance  with  the 
principle  upon  which  the  plaintiff  must,  if  at  all.  place  his  right 
of  suit,  that  the  defendants  should  be  ordered  to  pay  to  him 
without  qualification,  without  conditions,  a  specified  portion  of 
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1872       the  whole    debt^  iuterest^  and    costs    decreed    against   bitfi    m 
Bam  Pbrshad  another  suit  towards  which  he  has  not  himself  yet  contribnted  a 
^  pice.    And  if  sach  a   decree  cannot    be  made^  the  only  alter^ 

NEwaBi  Of  native  would  be  a  decree  declaring  that  the  defendants  ought,— 
in  the  event  of  the  plaintifE's  making  a  payment  under  and 
in  discharge  of  Munraj's  decree, — to  contribute  towards  that 
payment  in  certain  shares.  Bat  it  is  obvious  that  a  decree 
in  this  form  would  be  simply  an  interlocutory  decree,  and 
could  only  be  made  use  of  in  some  future  proceeding  or 
suit  to  be  instituted  when  the  present  plaintiff  may  be  in 
a  position  to  come  forward  and  say  that  he  has  paid  the  money. 
By  passing  such  a  decree,  this  Court  would  be  doing  that 
which  I  believe  it  invariably  abstains  from  doing,  namely,  declar- 
ing judicially  the  relations  between  parties,  not  for  the  purpose 
or  with  the  power  of  giving  relief  or  remedy  at  the  present  time, 
but  for  the  purpose  of  the  deolar&tiou  so  made  being  used  as 
a  part  of  a  judicial  proceeding  on  some  future  occasion.  In 
saying  this,  I  do  not  at  all  forget  or  lose  sight  of  the  class  of 
cases  to  which  Mr.  Allan  called  our  attention,  and  in  whicb 
the  immediate  action  of  the  C  jurt  may  be  invoked,  in  order 
to  prevent  the  future  perpetration  of  a  wrong. or  the  future 
occurrence  of  irremediable  mischief  to  the  plaintiff  when  there  is 
danger  of  either  unless  some  such  remedy  be  at  the  moment 
afforded  to  him.  But  here  the  plaintiff  does  not  even  suggest  an 
equity  of  this  sort,  and  I  see  no  reason  whatever  why  a  part  of 
this  suit,  so  to  speak,  should  be  heard  and  determined  now 
while  the  remainder  pust  be  left  to  be  finished  in  soma 
future  litigation.  If  the  plaintiff  could  hi^ve  alleged  that  his 
own  separate  property  was  mortgaged  by  the  bond  of  loth 
August  1864  at  the  request  of  Tundun  Singh,  that  the  money 
so  borrowed  was  applied  with  Tundun  Singh's  sanction  to  the 
benefit  of  the  joint  property,  and  that  afterwards  the  brothers 
separated  and  divided  this  joint  property  between  them,  I 
think  that  he  would  by  such  a  plaint  lay  a  good  ground,  upon 
which  might  be  maintained  an  equity  on  his  part  to  call  upon 
Tundun  Singh  (or  his  representatives)  at  any  time  to  help,  in  the 
proportion  of  his  share  in  the  joint  property,  to  disencumber  his 
(the  plaintiff's)  land ;  in  other  words,  to  aid  the  plaintiff  to    this 
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eacteat  in  redeeming  the  mortgage  of  1864.  At  any  rate  there  ^^^2 
is  authority  for  saying  that  the  English  Coart  of  Chancery  wonid  Ram  Pteshad 
recognise  such  an  equity — Lee  v.  Book  (1).  And  if  this  be  so,  ^'J^®* 
and  if  the  suit  brought  by  ^anraj  On  the  bond  (2)  was,  as  seems  Nb>rbhot 
probable  from  the  from  of  the  decree  (2)  made  in  it  on  the  28th 
Pebmary  1871,  essentially  a  suit  for  foreclosure  or  sale, 
inasmuch  as  such  a  suit  would  be  to  the  present  plaintiff  a  last 
opportanity  to  redeem,  it  would  follow  that  he  has  a  right  to 
ask  Tundun  Singh's  representatives  to  aid  him  in  preventing  the 
sale  under  that  decree  by  paying  into  Court  in  that  suit  on  the 
present  plaintifPs  behalf  and  in  his  name  one  moiety  or  other 
proper  share  of  the  money  which  was  secured  by  the  bond. 
Judging  from  that  which  has  been  disclosed  to  us  in  this  matter, 
I  can  conceive  it  possible  that  the  facts  are  such  as  would  enable 
the  plaintiff  to  make  against  the  defendants  a  case  of  the  charac- 
ter which  I  have  just  supposed.  But,  unfortunately,  he  has  not 
done  so  in  the  plaint  which  before  us,  nor  have  the  issues 
been  tried  in  this  suit  which  is  would  almost  necessarily  have 
arisen  between  the  parties,  if  the  plaint  had  taken  the  suggested 
form.  I  have  been  led  to  make  the  foregoing  remarks,  although 
ihey  are  perhaps  not  all  strictly  relevent  to  the  determination 
of  this  suit,  because  I  have  been  very  reluctant  to  give  a  decision 
in  this  case  which  must  have  the  effect  of  rendering  useless 
*all  the  proceedings  which  have  been  taken,  and  all  the  expenses 
incurred  up  to  this  time^  and  by  upholding  the  preliminary 
objection,  we  shall  unquestionably  leave  it  open  to  the  parties  to 
litigate  the  same  matter  over  again,  probably  at  no  very  distant 
period  :  and  under  these  circumstances  I  am  anxious  to  mark  out 
as  distinctly  as  possible  the  exact  ground  on  which  our  present 
decision  rests.'  On  the  whole,  I  do  not  see  how  otherwise  than 
by  consent  of  parties  we  can  pursue  any  course  other  than  that 
of  dealing  with  the  objection  raised  by  the  defendants  upon  its 
strict  legal  merits,  aud  consequently  I  feel  myself  obliged  to  say 
I  think  that  the  plaint,  upon  the  materials  before  us,  does  not 


(1)  Jfoeely,  31S.  of  the  case  as  the   record  had  been 

(2)  The  bond  aad  the  decree  there  on    returned  to  the  Zillah  Court  before  the 
bayc  not  been  let  out.  in  the  statement    report  was  drawn  up. 
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1872       disclose  a  complete  cause  of  action,  and  that  the  salt  ought  to 


Eam  Pbrbhad  ^ftv®  been  dismissed  in  the  Court  below. 

SiKOH  1^  seems  to  me»  thereforoi  that  we  mast  dismiss  the  suit  with 


Nbibbhot    costs* 
SiMaii. 


AiNSLiB,  J. — I  concur  with  my  learned  colleague  in  thinking 
that  the  preliminary  objection  taken  by  the  respondept  most 
prevail. 

As  to  how  a  suit  may  be  framed  which  would  enable  the 
plaintiff  to  bring  an  action  against  the  defendants  before  he 
(plaintiff)  himself  shall  have  paid  the  full  amount  that,  on  his 
own  allegationsi  represents  his  share  of  the  debt  under  the  decno 
obtained  by  Gossai  Munraj,  I  do  not  wish  to  express  any  opinion. 

Appeal  allowed. 


PRIVY  COUNCIL. 


EAJAH  CHUNDBrNATH  ROY  (Defendant)  v.  KOOAR  GOBIND- 
P.  C\*  NATH  ROY  JlND  others  (PLAiNiiif s). 

1872 
AprU  27.        THK  COLLECTOR  OF  MOORS  HH:DA.BAD  (DbfbneantJ  »,  RANEB 
SHIBBSSURBE  DABEA  (Plaintiff). 


[On  appeal  from  the  High  Court  oE  Judicature  at  Port  William  in  Bengalf 

Hindu  Law — Adoptum—NoMore  Eaj—  StridhutiSndowed Lands^^Sheba^ 
Presumption — Mode  qf  Dealing  toUk  Evidence^^Weight  oj  Evidence, 

4 

In  a  suit  as  .to  the  validity  of  the  adoption  of  a  daimant  to  the  Kattore  raj) 
held,  notwithstanding  a  finding  of  the  Judge  of  first  instance  that  the  lidoptioa  was 
not  proved)  that  the  evidenoe  folly  supported  the  adoption. 

The  presnmption  is  that  the  object  of  an  endowment  by  a  Hindu  for  the  Wcr- 
ship  of  idols  is  to  preserve  the  sheba  in  the  family,  rather  than  to  confer  a  beneit 
on  an  individual ;  but  if  there  are  in  the  deed  of  gift  no  words  denoting  an  intflO' 
tion  of  the  donor  that  the  gift  sHould  belong  to  tlie  family,  that  presumption  will 
not  arise* 

The   history   of  the   litigation  out  of   which    these  appeals 
arose  is  complicated. 

^Freunt :— The  Bight  Hon*blb  Sib  Jambs  W.  Col  vile,  Sir  Montagus 

]fi.  SxiTUi  AUD  SiK  KOABAT  V.  CoLUEK* 
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Xhe  foUowing  pedigp-ae   will    aasist  in  anderaianding   the       ^^ 


cue: 


HAHAAAJAH  BAUBECHUN  X  HAHABANEE  BABANEE. 

I 


Maharajah  Bamkiato 

Boy,  d.  1796 

(adopted  \]iy  Babanee 

by  permisBion). 


I 
TaraDabea, 
D.  8.  P. 


Maharajah  Bissonath 
Roy,  d.  1813. 
8  wires,  »/i. — 
I 


Bajah  Sheebnath  Boj 


Boy 

V. 
EoOAB 

Qqbind'nai^ 
Boy. 

.CoLLECTOltQV 

MOOBSHXDA- 

BAD 

BAIflfV 

BHiBvsaxmip 
Dabba. 


(1)  Maharanee  Joymonee,  (2)  Maharanee  Ei8htomoiiee>  (3)  Maharanee 
d.  1847.  d.  daring  this  suit,  Gobindmonee. 

adopted  Maharajah  Gobh^-  X  Mahacaape  | 

ohonder  Boy,  d.  1887.         I    Shibessnree    adopted  Bajah  Annn^- 
I  nath  Boy. 

said  to  have 

adopted 
Maharajah 
Gobindnath.        f  BajahChondemaih  Boy. 

Easseesoondree  Dabea  was  the  widow  of  one  Doorgaohrmder 
Roy,  who  claimed  certain  property  by  deed  of  gift  from  Joy- 
monee^  and  Doorgachnnder  having  died,  leaving  an  in&nt  son, 
Eoylachnnder  Roy«  a  minor,  his  interests  were  taken  charge  of 
by  the  Oonrts  of  Wards. 

On  the  27th  Angnst  1849,  Maharanee  Kishtomonee  filed  a 
plaint  against  Doorgachnnder  (by  her  called  .Hnrnath  Boy) 
and  his  wife  Easseesoondree,  and  against  Chnndematii 
Roy,  in  which  she,  as  guardian  of  Gobindnath  Roy,i30Ught  to 
have  him  declared  as  the  doly  adopted  son  entitled  to  certain 
portions  pf  the  Nattore  estate  which  had  t)e0n  le!t  in  Joymonee'a 
rhands,  and  which  Doprga<diander  lioy  and  his  wife  had  taken 
.possession  of  claiming  to  hold  the  same  under  gifts  from  Joy- 
imoaee.  At  that  time  Gobindnath  Roy  was  in  possession  of  the 
l^idoe  of  |ihe  Nattore  estates,  except  a  small  portion  in  the 
rh^ncU  of  Anondnath. 

The  defendants  denied  Gobindnath's  title  as  the  adopted  son, 
and  relied  on  the.  deeds  of  |gift. 

Annndnath  Roy  intervened,  and  also  disputed  the  title  of 
Gobindnath. 

The  suit  eventually  came  up  to  the  Sudder  on  appeal  (1)  .and 
was  dismissed.    A  review  however  was  granted  (2) ;  and  on  the 

(1)  S.  D.  A„  1857, 1137.  (2)  S.  D.  A.,  1857, 1843. 
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1872        tehearing  of  the  case^  it  was  remanded  by  an  order  of  the  SOtli 

Bajah  Chun-  April  1859  (I).     On  the  27th  January  1860,  fresh  issues  were 

^^j^Y^"     settled  by  the  Judge  as  to  whether  Gobindnath  was  the  duly  adopted 

V.  son  (if  so,  he  would   be   Rajah  of  Nattore),  and   whether  Ranee 

GoBiNDNATQ  Joyuxouee  had  a  right  to  alienate,  and  did  in  fact   alienate^  the 

^^        properties  claimed   by  Kasseesoondree  and  the  Court  of  Wards. 

COLLDCTOROF 

MoowHEDA-      j^  February  1860,  Anundnath  Roy  /^who  would  have  been  tbe 
V.  Rajah  if    Gobindnath   were    not  duly  adopted)   filed  his  fsuit 

Shibebsubee  ^^  recover  the  whole   estate,  including  that  claimed   under  the 
Dabea.      gifts  from  Joy monee. 

The  two  cases  came  on  before  Mr.  L.  S.  Jackson,  who,  on  the 
7th  September  1860,  in  his  judgment  in  the  first  suit,  decided  thai 
the  adoption  was  not  made  out,  and  dismissed  the  suit.  On  the 
20th  September  1860,  he  gave  judgment  in  Anundnath's  case^ 
whereby  he,  declaring  Anundnath  to  be  the  Rajah,  gave  him  ft 
decree  for  all  the  property  he  claimed,  save  that  comprised  ia 
two  of  the  five  deeds  of  gift  which   will  be  hereafter  referred  to. 

Mr.  Jackson's  judgment  was  as  follows  : — 

"  The  plaintiff  Ranee  Kishtomonee's  case,  as  detailed  in  evidence,  is 
that,  in  the  month  of  Aughran  1243  (December  1836,)  Rajah  Gobind- 
chunder  residing  at  JSattore,  was  attacked  with  fever,  which,  afte- 
he  had  been  ill  about  a  week,  took  an  unfavorable  turn.  The  symptms 
which  constitute,  in  the  native  phraseology,  hikar,  making  their 
appearance,  the  native  physicians  in  attendance  on  the  night  of 
the  24th  announced  the  Rajah's  dangerous  state  to  his  muiaaaSdi 
or  secretary,  Hurishchunder  Khan,  who  on  this  went  to  the  Rajah! 
That,  on  the  foUowing  morning,  Hurishchunder  Khan  was  directed 
by  the  Rajah  to  prepare  an  -aaumcUipcUra  (deed  giving  power  to 
adopt)  and  kcUHtyapatra  (deed  giving  power  to  managed  whidi 
accordingly  were  drafted,  engrossed  on  stamped  paper,  signed,  and 
attested  by  about  10  o'clock  that  day ;  that  |  the  anunuUipatia  was 
at  once  made  over  to  Ranee  Shibessuree  by  the  hand  of  her  father, 
Hurishpursad  Roy,  who  was  then  in  attendance,  and  the  kaJtrUyt^ 
patra  was  retained  by  the  Rajah  in  his  box  for  delivering  to  Bane* 
Kishtomonee  in  person  ;  that  after  this  the  Bajah  prepared,  in  antki- 
pation  of  death,  to  proceed  to  the  Ganges,  and  accordingly  started  the 
next  morning,  the  26th,  arriving  on  that  evening   at  Rampore  BauUeah, 

(1)  S.  D.  A.,  1853,  549. 
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if)«re  he  halted  for   the   night;  that   early   next  morning  he  crossed         1B72 


tl^river^  after  which  be  had   a  bleeding  at  the  nose,  and  got  rapidly  ^^j^g  Chum- 

worse  npon  the  road  ;  that  about  sunset  he  reached    Sydabad^ — on  the     dernath 

Bhngimtti  ( or  sacred   stream)  of  tho  Ganges,  not  far  from   Moorshe-  «• 

dsbad,  where  Banee  Kishiiomonee  had  a  house,  and  where  she  had  been    qq^i^^jh 

for  some  time  living;  that   on  his  being   brought   into  the  verandah,         Bot. 

the  Ranee  came  down  to  meet  him,  and  wept  over  his  condition  ;  thafc  ^^^^^^^ 

he  called  for  his  box,  took  out  the  deed   of  appointment,  and  laid  it  at    Moorsheda 

his  mother's  faet,  praying  her  to  accept  the  charge,  asking  fox^veness         ^^^ 

for  his  offences,  and  her  parting  benediction,  for  it  is  alleged  the  Ranee      '  Ranee  . 

was  his  guru  or  preceptress,  as    well   as  adoptive  mother  ;  that  abou  t    "'dabwu'* 

6  dandas  of  night,  his  dissolution  being  imminent,  he  was  taken  to  the 

river  bank,  where,  about  l|  hhutBy  or  10  p.  m.,  he  expired,  calling  on  the 

name  of '  Gunga/    It  is  added  that,  on  the  morning  after  he  died,  the^ 

Bajah*8  seal  was  broken  by  command  of  Ranee  Kishtomonee,  and  in  her 

presence,  by  Hurishchmider  Khan ;  that,   on  the  day   after,  she  started 

lor  Nattore,  where  the  obsequies  of  the  deceased  Rajah ,  were  celebrated  i 

that  about  six  weeks    afterwards,  she   petitioned   the    Collector,  setting 

forth  the  deeds   abovementioned,    and    soliciting  that  orders  might  be 

passed  accordingly,  and  that  finally,  on  the  10th  of  May,  she  filed  tbe^ 

hairiiyapcUra  in  the  Judge's    Court,  with  a  claim  to  represent  the  late 

Bajah  in  a  certain   appeal  then   pending   before   tlie    Sadder    Dewany 

Adawlut.     On  the  part  of  Anundnath  and   of  thd  original  defendants , 

evidence  is  adduced  to  show  that  persons  who  were   in  constant  attend- 

anoe  in  the  Bajah's  apartments    during  his  last  illness,  and  who  must 

therefore  have  witnessed  the  preparation  of  these  documents   if  genuine* 

saw  nothing  of  ^the  kind,  and   confidently   assert  they  could  not  have 

been  prepared   to  prove   that    Hurishchunder   Khan,   just  before  the 

Bajah  started  from  Nattore,  importuned  him  to  make  some  arrangement 

for  adoption  in  the  event  of  his  demise,  to  which  the  Rajah  replied  that 

he  did  net  think  fit  to  do  bo»  that  on  the  marriage  of  his  daughter,  her 

husband  would  do  all  that  was  needful ;  that  the  Rajah,  after  his  arriva^ 

at  BauUeah,  being  waited  on  by  one  of  his  agents,    informed  him  that 

he  intended  giving  authority,  but  had  reserved  all  writing  until  he  met 

his  mother ;  that  the  Bajah's  s^I,  in  his  box,   went   and  returned  from 

Sydabad  in  the  custody   of  Beenoo    Singh,   the    jemadar,    who  kept  a 

vigilant  eye  upon  it ;  that  Ranee    Kishtomonee,  on  her  journey  through 

Bampore  Baulleah  to  Nattore,  said  nothing  of  the  deed  in  her  possession^ 

er  of  the  specific    arrangements  made  by  her   deceased  son  ;  that  after 

her  arrival  at  Nattore,   i^  dispute  arose  and   continued   for  some  time* 
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^     W2        between  htt  and  Ranee  ShidesBOreo  coftcerniiig  their  respective'  tHixbk 
BijAH  Chun-  ^  administration,  whioh  oontrbversy  was' terminated  by  lih  arrangiMeiift» 
nlERNATu      i&dnding  tlie  preparation  of  tbe  two  docnihents." 
Roy 
^*  After  this  statement  of  the  facts,  the  Judge   proceeded  to 

ClbBiNDifiw  comment  on  the  evidence  adduced  in  support  of  the  deeds,  and 
^^'       to  examine  in  detail  the  statics  of  the  various  attesting  witnesses,. 
doititrroRov'aiid  the-  credibility  of  their   evidence,   and  thus  summoned  up 
BAD     '  the  result  of  his  examination  :— 

SfeSlssuBM  *  ^^^^MJ^par®  t^®8®  witnesses  with  those  who  attested  the  deed  of 
DaiAa.  ahthorisation  by  Rajah  Bissonath,  under  which  Rajah  Gobinchnnder 
yifea  himself  adopted,  and  mark  the  contrast.  In  the  one  case,  indepen- 
dent semindars,  eminent  pleaderis,  mto  df  position  and  education ;  in  the 
other,  low  servants,  without  am  exception  either  menials,  or  occupying 
oth^r  inferior  posts  in  the  establishment,  obscure  and  igndranti  To 
snppmi  this  wMk  array,  the  plaintiff  relies  upon  a  number  of  witnesses 
not  attesting,  but  said  to  have  been  present  at  the  making  of  the  deeds.-^ 
After  specifying  the  class  of  persons  who  might  have  been 
expected  to  be  present  on  an  occasion  of  such  importance^  the 
Judge  said : — 

"  Instead  of  these  or  other  such  persons,  there  are  some  few  spec- 
tators named  belonging  to  that  undefinable  class  in  native  society  called 
'  hhodroloh*  ^respectable  people) ;  one  or  two  of  these  who  are  now 
mentioned  by  the  witnesses,  for  instance,  Pnnchanun  Lahory,  said  to 
have  been  a  zemindar,  and  Kally  Siromoni,  have  been  dead  some  time 
and  might  therefore  be  safely  named,  but  among  the  whole  of  the 
piftrsbns  whom  all  the  witnesses  have  named  aS'  being  pri^sent,  there  x^ 
niot,  with  the  ^cejl^tien  of  Hurishparsad  Roy,  one  single  individu'kl  of 
any  real  rank  or  consideration,  and  as  to  Hurishpursad  Boy,  wbo  h 
a  small  zemindar  livkig  at  Aihhacti,  scarcely  tmyl^iing,  but  the  fact 
of  hi&  havinj[  been  the  Rajah's  father-in-law,  entitles  him  to'  be 
e»)e^ted.'* 

After  further  enumerating  the  witnesses  said  to  have  been 
present,  and  pointing  out  "  their  general  character  and  title  to 
implict  belief,''  and  showing  that  it  would  have  been  easy  and 
natural  to  secure  the  attendance  of  certain  witnesses  of  position 
'*  whose  recorded  presence  would  almost  exclude  the  possibility 
of  dispute,"  but  who  were  absent,  he  adds :— - 

*' Another  thing  to  be  noted  is  that  not  only  we  nearly  all  the 
attesting  witnesses  dead,  but  so  are  the  persons   by  whose  hands  the 
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itmtaikDtB  tlee^  sidd  io   htbver  been    written,  but  whose  sigiitfttures  in        ^872 
m^SHUOAikKii  tto  £kct  ak^  not  sabjoined.  ^Zkh  Gbtjv- 

.   **  The  testimony  of  what  are  called  mujlin    (coart)    witnesses    must        Boy 
ahrajB  be    received    with    caution,    partioularly    when  th«re     is    no       wi^^g 
ind^>endent   proof    of  their   haying   really   been     present,,  and    most  OtoaiNniiATa' 
practicolarly  when  the  distant  date  of  the  transactions  in  dispute  renders        ^^* 
pb$itiver  cdnfutatton    aInlbeV  hopeless,  and'   impunity   to  perjury  con*  OtftucrpB  op 
a^eiltly'  ahhO^  oetliain.  Moobshkda- 

BUD 

*'  I  have  read  ovier  «bd  over  a^ain^  the'  evidenoe-  ait  t&eee  witneeses'  lUNctf 
with  that  interest  which  fan  anieiel^  to  oome  to  a  right  deoiaion  must  .Sbotwubw 
inspire,  and  each  succeesive  persual  confirmil  the  impressibn  originaiZy 
made  in  my  mind  when  the  evidence  was  given  before  me,  vw.,  that 
tfie  witnesses  were  not  reciting  a  single  chance  page  out  cf  the 
liwtory  of  their  every-day  life  at  that  period,  but  repeating,  a  dreased- 
i4>  sk'etch,  composed  at  a  muc&  later  day.** 

Instating  his  reasons  for  vef  using  belief  to  ihe  plaintiff's 
witnesses^  the  Judge  summed  np  in*  thie  manner  :-*» 

^  IhaVe  ahready  said  they  are  not  witnesses  of  the  kind  which  the 
obdbsion  deinanded,  also  that  tlieir  presence  there,  apart  from  their 
hf^g  i^tlfiStedL  ar  trttne^e^y  was  unnecessary,  unaccounted'  for,  and 
iMpfohBklhb.  I  hA^  also  notid^d  that,  with  the  efxception  d  Hurish^ 
piDinUI  Boy  attd  of  Bf bnmohmi  Eobttem|;  al  wliom  I  am  not  eertuny 
emtt  eiie  of  tdiese  witnesses,  I  believe^  is' now  in  the  pay  of  Baneo' 
Sdahitomonee. 

*  There  has  been  ample  time  to  arrange' the  details  of  all  evidence 
that  #oul<l  be  requisite,  with  the  nice  shades  of  difference  which 
vtffStkis'witnb^ses  ot^^ht  W  exhibit.  The*  is^ke  hab  been  larg^;  and  the' 
cast  so  far  dteMit^i^  tMA  mf  fmthetr  i^eet^  mast  depend  npon  the' 
matter  now  recorded.  It  would  be  ^strange,  therefore,  if  the  case  did 
libi  preseht  a  cerfftin  eom|)l^tiene8iak 

<^Biit  to  obme'tb  A  definite  ibsue.  The  OourC  is  told  tlUt  the  Bajah 
g^t^  1^  OtdeiM  lor  ,the  pr^dpar&tion  of  these  deeds,  about  four  or  sir 
deMdik  df  tbe  nionimfif  of  a  Deoentib^  da(f  ;  attd  thai  lAx^  had  been) 
dsa{le4  copfMD'f^r  signed^  seUed^  eseotitdt  witaeseed,  and^  one  of 
ihel^  aoHaatty  delivered  to  Sanee  Shibenuree,  by  one  or  one  and  a  hall 
p(thar$  oa  that  morning,  that  is  to  say,  by  9  or  10  o'clock. 

■^' this  t  believe  to  liaVd  beetl  uithplf  impcfssiUe.  TakeKhe  jMtri^ytt' 
Mfato'u^jwiiptfcfra  lUttne.  This  dbeun^ent,  aftoi^  prefM^ry  matter, 
first  recites  tHe  giteit  of  pertaissioh  to  adojft  to  fianee  Slubes^uree; 
eeoondlyy  confers  upon  Banee  Kishtomonec;  in  the  most  comprehensive 
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1872       terms,  the  entire  control  over  the  son  to  be  adopted  during  ^s  minori^ 

EAa4H  Chun*  ^^^  *^®  'right  of  managing  and   maintaining  his  interest  In  and  oyer. 

»"!^A^      every  description   of  property  which  the  »Rajah   possessed  ;  thirdly,  a 

^  proviso  that  on  her  demise  such  control  and   authority  was  to  be  vested 

KooAB       in  BAnee  Shibessuree  ;  fourthly,  a  direction  that  the  estates  were  to   be 

GoBiNDNATH  pj^^^  ^^^^^  ^^^  management  of  the  Court  of   Wards,  but   that   after 

payment    of  the    Government   demands    the    whole    profits  were  to  be 

CoLLBCTOBOF  j    j  v      xt.     t»  % 

Hoobbhbdap  ®^®^"®dby  the  Banee  at  her  discretion;  fifthly,   a   proviso  that  in   any 

BAD         case  Ranee  Shibessuree  was  not  to  receive  more  than  Bs.   200    a  month 

Ran BB      **^  ^^  personal  expenses,    the   remaining   profits   being     devoted    to 

^°d!S^**  religious  worship,  Ac. ;  sixthly,  that  oA  the  son  coming  of  age,  every- 
thing  should  come  into  his  (hands ;  seventhly,  reserving  from  the 
control  of  the  Court  of  Wards,  certain  mehals  which  the  Ranee 
was  to  retain  for  life  (after  her,  the  Ranee  Shibessuree,  the  adopted 
son  in  succession),  the  proceeds  to  be  expended  for  the  benefit  of 
the  deceased ;  eighthly,  'a  direction  that  a  mortgage  on  the  said 
mehals  was  to  be  paid  off  out  'of  the  proceeds  of  the  remaining 
estates  under  the  Court  of  Wards ;  ninthly  a  direction  to  bestow  certain 
talooks  upon  his  only  daughter  with  a  view  to  her  marriage,  if  the 
Ranee  should  think  proper,  and  prorision  that  the  said  daughter  should 
in  the  mean  time  have  maintenance ;  tenthly,  a  recital  of  the  adjustment 
with  E^asseecomul  Chuckerbutty  abovementioned,  and  a  declaration  that 
the  said  adjustment  was  in  the  hands  of  the  devisor's  wife,  and  was 
not  to  be  part  of  the  iminor*s  estate ;  eleventhly ,  a  grant  d  certain 
talooks  to  .his  cousins  (the  Ranee's  nephews  and  grand-nephew)  in 
consideration  of  their  indigence,  and  the  terms  thereof;  twelfthly* 
conclusion  with  a  direction  to  produce  this  deed  as  occasion  required 
.  before  the  authorities,  withholding  any  power  of  alienation^  and 
binding  Ranee  Shibessur^  and  o&ers  to  an  'observance  hereof,'* 

The  Jadge  then  went  on  to  say  that,  ^^  from  atl  experience  of 
native  habits  of  business/'  he  was  ^'  quite  certain  that  this  paper 
with  its  twelve  clauses,  could  not  have  been  drafted  withiu  the 
time  specified  for  the  complete  ezeomtipn  .o£  .  both/'  and  after 
oommenttng  on  certain  '^  little  internal  indications''  (pecnlioritiea 
in  the  handwriting  and  others)  as  ^'  tending  to  show  that  the 
document  was  written  by  a  person  acting  under  the  Banee'si 
direction,  and  not  at  the  Rajah's  dictation/'  he  proceeded  to 
'^  advert  to  broader  consideration^  connected  with  the  tenor  of 
the  documents  themselves,  and  with  the  state  of  aSairs  ti^m 
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existing  in  the  Kattore  family/*  comparing  the  probabilities  on        1^72 
both  sides  in  the  following  passages  :  Rajir  Chun- 

DBEMATH 

Roy 
^  On  the  one    hand,  we  have  the  'family  instinct  of   adoption,    the  v, 

^•hition  of  8<m  to  mother*,  that  of  itiim^a  nshya  (disciple)  to  g^h^t  the        Kooab 

het  of  the  Maharanee's  known  capacity  for  business,  coupled  with  Shibes-       *1uJy!^^^ 

soree's    oomparative  youth  and  inexperienoe,~all  these  are  undoubted*        

aad  teU  strongly  in  fayor  of  the  plaintiff,  CotLicTOR  of 

M00K8HIDA« 
BAD 

**  On  the  other  hand,  we   must  consider  the  altered  position  of  the  v. 

family  (looking  upon  Gobindchunder  merely  as  the  zemindar  of  Nattore,  g  j^^**^. 
and  not  as  a  Hindu  generally),  the  rupture  between  him  and  the  Dabka. 
Banee,  which,  after  consideration  of  the  whole  evidence,  I  am  satisfied 
was  never  healed  before  the  rajah's  illness.  The  frightful  defamation 
-of  his  character  to  which  she  had  resorted,  and  the  bittomess  occasioned 
by  his  tfucoessful  suit  and  ejectment  of  her  from  .the  estates  :  the  long 
cessation  of  intercourse  between  them;  the  Bajah's  unquestioned  affec- 
tion for  his  wife,  who  was  already  the  mother  of  one  child  by  him,  and 
m^ht  qnhe  possibly  bear  another ;  the  absence  ,of  any  proof  that 
Kanee  Shibessuree  was  wanting  in  capacity,  and  the  notorious  fact 
that  the  old  Banee  played  into  her  own  kinsfolks*  hands,  together  with 
his  own  recollections  of  the  difficulty  of  getting  out  him  of  possession 
when  the  proper  time  was  come ;  these  circumstances,  I  think,  are 
entitled  to  equal  or  nearly  equal  weight  with  those  alleged  for  the 
plaintiff.  But  beyond  all  those  are  the  considerations  connected  with 
what  took  place  aftor  the  alleged  execution  of  those  deeds. 

"  The  Rajah  is  universally  represented  as  a  man  of  superior  ability. 
He  was  acquainted  as  well  with  ordinary  business  forms  as  with  the 
.usages  of  his  family.  I  think  it  incredible  that,  after  having  made  such 
dispositions,  as  he  is  now  represented  to  have  made»  he  should  have 
passed  through  the  sudder  station  of  his  own  district  without  making 
a  oommnnieation  of  any  sort  to  the  authorities. 

'*  It  would  have  been  neither  strange  nor  unreasonable  if  he  had 
sought  an  interview  with  the  ZiHah  Judge  or  Collector  to  communicate 
verbally  a  matter  of  such  vital  importance  to  his  family.  Either  of 
these -4)ffloers  I  am  sure  would  willingly  have  gone  to  his  lodging  t« 
reoeivefrom  him  this  communication.  Or,  if  indisposed  to  that  step,  it 
would  have  been  simpler  still  to  direct  his  agent  there  to  present  a 
petition  in  Court  or  offioe  notifying  the  circumstance.  This  petition 
.might  have  been  signed  by  the  Bajah  himself,  or  by  the  mooktear 
under  his  general  power,  aild  must,  under  the  circumstances  have  been 
Ires  from  all   suspicion. 
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1872  "It  18  inconceivable   that  the    lUnee   herself,   «pon   the   death   p! 

'  Gobindchunder,  finding  herself  in  possessicm  pf  thjs  document,  herself  a 


dbwjatbT  "  shrewd  experienced  woman,  versed  in  oases  oftthis  sort,  aurrounded  by 

Rot        experienced  advisers,  should  not  have  immediately  made  a  coiDmunica. 

^'  'tion  to  the  Collector  or  Judge   of  Moorshedabad   with     the   view  of 

GoBmoKATO  gi^«  •^e  earliest  publioi^  to  theBajah's  death  and  to  his  dying  wishes. 

Roy. 

CoLLBG^B  ov     *'  It  is   improbable  in  the   last  degree  that  if,  as  alle^d,  she  broke  up 
HooKBRSi^A-  the  Rajah's  private  seal   befor  she  left   Sydabad,  she  should  not   have 
'^^         reported  the  &ct  to  the  local  authorities,  producing  the  broken  sj^al  in 
,Ran^b       testimony. 
Shjbbssobbs 
Dabba. 

"This  I  look  upon  us. a  figment   in;troduced  to  .heigtvtie^  ^  pic^^i^JF9 

»nd  to  guard   beforehand   agunstAn  .hypptheais  lOft;!^  (d^^^^iM^^iiW 

;boen   subsequently  prepared.    It  may   be.s^jdthe  B%^ee's,fli4^e9S,m^ 

,the  suddenness   pf   the  thing  .prevented  her  frpi^   M^^ing  Ih^^p^pa* 

caution.    1  say  thethi^gisinconcpiyable;  €K>bindchunder  iv^iii^  )iet 

. own  son ; allthe ^indoo 9ha$iers  combined  cannpt wse .^< Qereinony ^f 

adoption  rto  a  lovel  with   the  njEOrural  ^e   betwesn  ^  W09Mp^n4;h#r 

offspring-    The  tie  of  asspoiation  ,a^d  eduoat^pn  b^d  ibeen  hrotoijhjF 

mateml  injuries  and  by  ftbie  paying  pf  things   that  can  ransly  ;be 

,fo!;given;  the  ponjuaptjure  iff^  ^ot|new  jto   her/ad  she  had  timeior 

r  reflection.    The  omission  is  therefore  unaccountable, 

**The  wonder  is  increased,  when  we  find  that  she  passes  through 
Eampore  BauUaah,  still  without  a  word  to  local  authorities,  ot  even  to 
any  person  of  note  at  the  sudder  station,  and  that  she  continues  for 
«iz  weeks  abaolutdyiffilent  on  the  subject. 

"At  the  end  ^that  time  she  petitions  the  CbUecfeor.  It  is  by  no 
means  dear  that,  she  filed  thedocomeat  with  that  petition,  for  her 
subsequent  applioaticm  |cMr.its  return  does  not  specify  it  aa  having  beea 
filed  with  a  petition  ofauoh  «  date,  and  the  ^oeoment  ttsetf  bears  no 
indications  of  having  been  in  the  Collector's  office  at  all.  This  may  or 
imay  not  be  the  pr»ct4oe  of  tiiat  office,  ithereiftnoevicbnoeoa  the 
,  point,  and  I  think  it  imp^f^terial.  Six  weei;s  .fe  Siadi«Ga«e«ppeawto 
me  as  seripuB  a  delay  as  six  monthf,  for  >the  mora  ^iumsual,  and 
altogether  improbabK^ihe  arrangements  pn  the  Rajah's  part  mighti  be 
the  more  oogenfr  was  the  necessity  for  their  pnWieation.  JLnd<m  tiiis 
point  I  think  the  evidence  of  Harradhunftanyal  deserving  of  attenttoo. 
This  man  is  a  mooktpar  of  the,  better  olaBs-  He,  has  served  altemaMr 
one  or  other  bwMJh  of  the  .Nattore  fwily  fw  some  tharfcy  yean^ 
and  was  in  the  Rajah's  servicaat  the  period  of  his  death,  fle  deelaroe 
that  he  saw  the  Rajah  on   his  way  to  Sydabad,  and  the  Ranee  on  her 
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iray  thence  to  Nattore,and  he  emphatically  repudiates  the  belief  that ^^^^ 

these  documents  were  then  in     existence.     He  had  interviews  with  r^j^h  Chun. 

tiiemboth,  and  spoke  to  the  Bajah  on  this  particular  subject."  dbenath 

Hot 

V, 

He  conoladed  by  commentini?    unfavorably  on  the  maniLer  in       Kooab 
which  Anundnath  Roy    gave  nis    evidence,    and    holding    that        Roy. 
Qobindchnnder    did    not    ezacnte    the  docnments  of    the  25th  oollkctob  of 
Angbran  1248  (9th  December  1836).  Mooksbeda. 

®  BAD 

V, 

Maharanee  Kishtomonee  and    Gobindnath    appealed  in    both      Ranbb 
cases  ;  Anundnath  Roy  appealed  against  that  part   of  the  deoree    "p^g,^, 
establishing  two  of    the    deeds  of  gift,    and  the  Court  of  Wards 
appealed  as  to  that  part  which    pronoanced    against    the  other 
deeds. 

The  High  Court(Steer  and  Seton-Karr,  JJ.)  on  the  SOfch  Aprtt 
1863  reversed  the  decision  as  to  the  adoption,  and  as  to  the  deeds 
of  gift  they  pronounced  in  favor  of  one  only. 

The  High  Court,  after  going  through  the  evidence^  summed 
up  the  whole  in  the  following  way  : — 

''  The  direct  evidence  is  really  as  good  as  we  can  expect,  considering 
the  length  of  time  that  has  elapsed  since  the  Baja*8  decease.  The 
state  of  the  Rajah's  mind  and  body  is  conclusively  shown  to  be  such  as 
would  permit  of  his  attention  to  business.  The  signature  is  that  of  a 
man  somewhat  weak.  There  is  no  physicial  obstacle  whatever  to  the 
preparation  of  the  deeds  within  the  time  specified.  The  terms  and 
provisions  of  the  larger  deeds  are  not  more  than  could  have  been  drawn 
out  by  a  sharp  man  of  business  acquainted  with  the  property  and  with 
the  position  of  the  members  of  the  family  at  such  crisis  in  one  night 
at  his  master's  biddinp:.  The  reconciliation  of  son  and  mother  is  just 
what  we  might  expect,  and  the  disposition  of  the  property,  including 
the  various  bequests>  is  not  inofficious,  and  if  any  one  was  in  reality 
prejudiced,  that  person  is  the  widow,  who  has  remained  consenting  and 
silent.  The  early  publicity  of  the  deeds  before  the  authorities  is  a 
strong  argument  in  their  favor,  and  the  delay  of  Anundnath  with  his 
admitted  knowledge  and  his  habitual  residence  within  the  very  precincts 
of  the  Nattore  rajbaree,  as  disclosed  by  the  suit  regarding  the  17 
bigahs,  is  utterly  inconsistent  with  his  genuine  belief  ia  the  farbrica* 
tion  of  the  document  and  in  the  validity  of  his  own  claims.  The 
history  of  the  family,  the  prevalence  of  adoption  in  the  same,  the  remark, 
able  ability  displayed  by  the  wives  of  Bajahs  in  successive  generations 
and  the  position  of   the  various  parties,   are  all  powerful  argumentSi 
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lS72         which    add    weight  to    the  others,  and   which  lead  ns  to  place  implicit 

Bajah  Chun-  confidence  in  the  two  deeds  which  form  the  subject  of  this   protracted 

pffiftNATH      contest." 

^  The  unsuccessful    parties    then  appealed    to  her    Majesty  in 

KooAB       Oouncil^  and  the  appeals  were  ordered    to  be   consolidated    and 

BoT^*^  heard  together. 

—  The  matters    then    stood    thus  : — Chundernath    (Anundnath 

H60B8HEDA-  having  died)    sought  to    reverse    the    decision    as  to  the  adop* 

^^         tion  and  as  to  the  one  deed  of  gift  :  the  Collector^  as    represent- 

Ranbh      ing  the  Court   of    Wards,    and     Kasseesoondree,    sought   also 

D^iA.      ^  declare  the  adoption  invalid,  and  to  have  all  the  deeds  of  gift 

declared  valid,  while    Maharanee    Shibessuree    Dabea  (who  had 

become  a  plaintiff  on  the  death  of  Maharanee  Kishtomonee)  and 

Brojosoondree  Dabea  (as    the  widow    of    Gobindnath,   who  had 

also  died)  sought  to  support  the  decree  of  the  High  Court* 

As  the  question  of  adoption  was  one  with  which  the  Govern- 
ment had  comparatively  little  to  do,  the  committee  heard  the 
appeal  of  Chundernath  first* 

Mr.  Field.  Q.  C,  and  Mr.  Doyne  for   Chundernath. 

Sir  R.  Palmer,  Q.  C,  Mr*  Leith,  and  Mr,  Peterson  for  the 
Banees. 

Mr.  Forsyth,  Q.  C»,  and  Mr.  Merivale  for  Government* 

The  Counsel  for  the    appellant  relied  on  the  judgment  of  the 
.     Zillah  Judge  as  being  complete  and  masterly. 

Their  Lordships  of  the  Judicial  Committee,  having  heard 
the  ar^^u meats  of  the  learned  Counsel  on  the  issue  as  to  the 
adoption,  gave  the  following  judgment  : — 

In  these  appeals  the  title  to  the  succession  to  the  large  and 
ancient  raj  of  Nattore,  on  the  death  of  the  Rajah  Gobindchunder 
is  involved,  and  it  has  been  thought  convenient  to  determine 
it  before  proceeding  to  deal  with  the  other  questions  in  the  suits. 

The  iasuo  raised  on  the  title  is  whether  Gobindoath,  the 
respondent,  is  entitled  to  the  succession  as  a  son  by  adoption  o£ 
the  late  Rajah  Gobindchunder:  The  adoption  was.  made  by  his 
widow  Shibessuree,  and  the  power  to  make  it  is   alleged  to  have 
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been   given    by    a   deed  (anumatipatra)    executed  by  the  late       ^^^^ 
Kajah  on  the  eve  of  his  death.     He  is  alleged. to  have  made  at  Rajah  Cruk. 
the  same  time  another  deed   {katrityapatra),  giving  his  mother     ^*^^^^^^ 
Kishtomonee,  or  rather  his  adoptive    mother,  the  management  v. 

daring  the  infancy  ;  and  the  whole  question  on  this  issue  turns  gobindmith 
upon  the  validity  or  invalidity  of  these  two  deeds.  ^or. 

Their   Lordships    do  not    think   it    necessary  to  go  into  the  Col&bctob  or 
history  of  the  long  and  complicated  litigation  which  has  arisen        ^''*^" 
out  of  this  succession,  though  parts  of  it  may  be  incidentally         v. 
referred  to ;  and  the  general  facts  which  introduce    the  period  Sbibesburb* 
when  these  deeds  w^re  executed  are  few.  Dabbi. 

It  appears  that  Gobindchunder  died  in  1836,  bavins:  the  ra^ 
in  fall  right  and  possession. 

He  died,  leaving  his  mother  Kishtomoneei  his  wife,  who  wag 
then  about  the  age  of  20,  and  an  infant  daughter  about  tw» 
years  old  ;  and  it  is  material  to  bear  in  mind  this  state  of  hi^ 
family  in  weighing  the  presumptions  which  arise  from  the  sub* 
sequent  .conduct  of  the  parties. 

The  Rajah  Gobindchunder  had  himself  been  adopted  into  tbis^ 
family  by  Kishtomonee  in  the  year  1814,  and  he  came  of  age  in 
1829.  During  his  minority,  Kishtomonee  managed  the  property, 
and  there  were  disputes  between  the  Rajah  and  his  adoptive- 
mother,  which  when  be  came  of  age,  led  to  what  has  been 
called  by  the  learned  Counsel  for  the  appellant  exasperated 
litigation.  There  can  be  no  doubt  that  there  was  fiecce  litiga- 
tion between  the  mother  and  the  adopted  son.  In  that  litigation 
insults  were  heaped  by  one  ^pon  the  other  ;  and  the  fair  resmit 
of  the  evidence  seems  to  be  that  they  csontinued  for  a  consider- 
able time  in  a  state  of  hostility.  From  conversation  held  with* 
the  Rajah  himself,  it  appeared  that,  only  a  short  time  before  hia 
death,  he  was  not  on  visiting  terms  with  his  mother.  She  had 
left  the  palace  at  Nattore,  and  bad  gone  to  live  at  Sydabad^  on 
the  other  side  of  the  Ganges.  But,  although  that  state  of 
hostili'y  between  mother  and  son  is  proved  beyond  all  disputes 
by  the  evidence,  it  is  also  proved,  and  with  equal  certainty  ta 
the  minds  of  their  Lordships,  that  on  the  eve  of  his  death  the 
Rajah  became  sincerely  desirous  of  seeing  his  mother,  anct 
becoming  reconciled  with  her.    He  was  taken  iU  some  lew  da;.a 
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18^2       before  the  9th  of  December.    On  the  9th  of  December,  or  as 

Will  I 

Bajah  Cbir^  one  witness  says,  on  the  day  before  the  9thi  he  was  told  that  his 

^^:^Y^°     illness   was  serious  ;   and    on  the  morning  of    the  9th,    when 

V,         several  family  physicians  were  present,  when  one  of  his  rt- latives^ 

GoBiNDNATH  ^[^  ishpursad,  the  father  of  his  young  wife,  was  also  present, 
the  evidence  is  that  the  deeds  which  are  now  in  dispate  were 

CotLBCTOBoF  exocuted,  attested,  one  by  nine,  and  the  other  by  eleven  witnesses, 

BAD         ftnd  the  deed  of  adoption  {anumaUpatra)    given  by  the  Rajah 

Banib      *^  Hurishpursad,  who  at  once    delivered   it  to    his   daughter, 

jBiBiBsuBBB  the  Rajah^s  wife,  who  was  behind  the  screen  in  the  same  room. 
The  other  deed  the  Rajah  put  in  his  seal^box,  intending  himself 
to  take  it  to  his  mother. 

The  direct  evidence  of  the  execution  of  the  deeds  is  that  to 
which  attention  should  first  be  called  ;  and,  of  course,  if  that 
evidence  fails  to  establish  that  those  deeds  were  executed,  the 
case  of  the  respondent  must  fail. 

Their  Lordships,  having  given  very  careful  consideration  to 
the  evidence  in  this  case,  have  come  to  the  conclusion  that  the 
judgment  of  the  High  Court  is  perf e  ctly  right ;  that  there  is 
direct  evidence  of  the  execution  of  the  instruements,  which  is,  if 
not  so  clear  as  to  remove  all  doubt,  at  least  so  satisfactory  that, 
in  the  absence  of  contrary  evidence,  or  very  strong  presump- 
tions to  the  contrary,  it  ought  to  prevail.  Their  Lordships  also 
think  that,  whilst  the  direct  evidence  is  satisfactory,  the  pre* 
sumptions  which  exist  on  the  one  side  and  on  the  other,  when 
they  come  to  be  weighed,  very  strongly  preponderate  in  favor 
of  the  execution  of  these  deeds.  Several  witnesses  have  bep,^ 
called  who  were  present  when  these  deeds  were  executed  ;  and 
in  considering  the  witnesses  who  were  called,  aud  the  absence 
of  witnesseSf  the  length  of  time  which  had  elapsed  from  the 
period  when  the  deeds  were  executed  to  the  time  of  the  inquiry 
must  be  borne  in  mind.  The  deeds  were  executed  in  December 
1886,  and  these  witnesses  were  examined  before  Mr.  Jaokson 
in  1860,  25  years  after  the  event.  It  is  unnecessary  to  say 
which  of  the  parties  is  responsible  for  the  delay.  Undoubtedly, 
when  the  conduct  of  Anundnath  comes  to  be  oonsidered,  there 
will  appear  considerable  delay  on  his  part ;  bat  without  castings 
the  responsibility  of  that  delay  on  the  one   side  or  the  otherj 
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ttie  fact  of  the  delay  is  certainly  important  when  we  come  to      1872 
consider  the  evidence  which  was  given,  and  that  which,  if  the  bajah  Ohun- 
case   had  been  heard  at   an  eurlier   period,  might   have  been     ^>brn*th 
expected  to    be    given.      Of  the.  witnesses  who     have  been  v. 

called,   without   adverting  to  the  others,   three    appear   to  be  oofiwNATH 
in  a  respectable  position  in  life,  and    one  of  them  is  a  witness,        ^^' 
whose  interest  is  apparently    opposed  to   the  deeds   supposed  Colliwtob  of 
to  have  been  forged,  and    which   he  must,    if  he  is  saying  Moo"™«">^- 
that  which  is  untrue,  be  assumed  to  have  assisted   in  fabricating.  v, 

This  witness,  Hurishpursad  Roy,  was  an  old  man  when  be  [Shibmubm 
was  examined,  and  the  father  of  Shibessurer,  the  widow  of  the  I>abju. 
Kajah.  He  says  he  was  pre^^ent  when  these  deeds  were  executed. 
He  gives  a  long  account  of  the  way  in  which  it  was  done, 
and  he  gives  the  names  of  the  writers.  He  says  : — '^  Bhoyrub 
Sircar  wrote  the  anumatipatra,  and  Kiatodhone  Mozoomdar 
wrote  the  *  atrityapatraJ^  Both  these  persons  are  dead.  He 
also  gives  us  the  name  of  the  officer  of  the  Bajah  who 
drew  the  will,  Hurishchunder  Khan,  who  appears  to  have 
been  the  chief  dewan  in  the  Raja's  house,  and  therefore  a 
person  very  likely  to  have  been  consulted.  Hurishchunder 
Khan  prepared  the  deeds  and  read  them  over.  If  this  witness 
is  to  be  believed,  Hurishchunder  Khan  read  them  over  to  the 
Bajah,  then  they  were  executed^  and  one  delivered  to  Hurish- 
pursad himself  to  be  given  to  his  daughter  in  the  way  which 
has  been  already  described.  In  addition  to  that  witnesst  there  is 
Needanchunder  Roy,  a  cousin  of  the  Rajah  living  with  him,  and 
therefore  a  person  who  would  naturally  be  present  upon  an  occa- 
Bion  of  this  kind,  and  Monmohun,  the  court  physician,  one 
of  the  numerous  doctors  who  were  in  attendance  upon  the 
Bajah.  Those  witnesses  were  not  subscribing  witnesses ;  an  d 
undoubtedly  that  which  is  least  satisfactory  in  this  part  of 
the  case  is  that  these  respectable  persons  were  not  sub- 
scribing witnesses,  and  that  only  one  subscribing  witness 
was  called  upon  the  inquiry  in  1860.  But  it  appears  that 
upon  a  trial  which  took  place  before  the  Principal  Sudder 
Ameen,  in  the  year  1852,  two  attesting  witnesses  were  called. 
The  deposition  of  one  of  them  has  been  read,  and  the  other  (to 
adopt  the  phrase  used  at  th<>  bar)  has  in  some  way  dropped  out  of 
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1872        the  record.     Ifc  appears  to  bave  been  the  deposition  of  one  of  the 

EajahOhuh-  physicirtns.     Other  witnesses  had  died  before  the  inquiry  in  1860. 

DKENATH      Thereforo,    their    Lorddhipa   find  a    considerable    number   of 

EOT  '  ^ 

V*         witnesses  called  to  prove  the  execution  of  these  documents.    They 

GoBlNDNATK  do  provft  thom  in  the  most  direc-t  way,  and  if  any  credit   is  to- 

RQ^^        be  fjfiven  to  their  evidence,  these    deeds  were  executed  by  the 

Oox.LBCTOBof  Bajah,   and  one  of  them    was   delivered    by  his   own  hand  ta 

^^BAT>        Hurishpursad. 

^-  On  the  other  side  there  is  no  direct  evidence,   but  it  is  sought 

Shibmsurbb  to  impeach  this  testimony  in  favor  of  the  deeds  by  admission^ 
Dabba.      which  were  supposed  to  have  been  made  by  the  Rajah  himself 
and  by  his  mother  the  Banee  Kistomonee  about  the  time  whea 
it  is  supposed  that  these  transactions  took  place.  The  Rajah  him- 
fielf  expressed  his  d#«ire  to  be  carried  to  the  Gkknges  to  die.    His 
mother  lived  near  the  Ganges.    In  the  course  of  his  jourupy, 
which  apparreutly  was  a  journey  oF  abont  60  miles,  he  stopped 
at  Ram  pore,  and  there  he  was  seen   by  a  witness,  Harradhun 
'Sanyal,    mooktear,    whti  from   his   own    statement   had  been 
employed  by  several  members  of  this  family  in  transacting  their 
legal  business.     His  evidence  appears  in  the  second  record,  and 
he  is  the  only    witness  called  by  the  appellants  whose  evidence 
goes  very  seriously  to  impeach  the  testimony  as  to  the  execution 
of  the  deeds.     It  is  no  doubt  very  important,  and  is  entitled  to 
be  very  carefully  considered,  because,  undoubtedly,  if  what  he 
says  is  taken  literally  and  is  true,  it  is  difficult  to  suppose  that 
the  Rajah  bad   executed  these  two  deeds  before  he  had  started 
on  his  journey.     He  says  he  saw  the  Rajah  at  Hampore  and 
had  conversation   with  him  ;  and  he  says  :— '*  I  told  the  Rajah 
that  you  are  unwell  ,  you  give  a  permission  for  holding  of  the 
house;    upon    which   he   told    [me],  'I   have  an  intention  of 
giving    permission.     It  is  not  written.     I  cannot  do  do  until 
1  see  my  mother.      I  will  go   to  the  banks  of   the    Granges. 
Get  a  boat  for  me.*     Upon   which  I  told  him,  ^  Ton  present 
a  petition    intimating    the    said   permission.'      He  said, . '  Let 
me  go  to  my  mother  and   I   write  it.     There  is   no    need    of 
giving  any  information.     Get  me  a  boat  and  cross  me  over.'  '^ 
Undoubtedly,  if  that  evidence    is  entitled  to  credit  and  to  be 
entirely  relied  on^  it  is  inconsistent  with  the  execution  of  the 
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deeds  having  then  taken  place.     Bat  there  are  various  biionm-        1^^2 
stances  which  tend  to  impeach  this  evidence.     Hurradhun.Sanyal  Bajah  Chun- 
ifc  appears  from  his  own  statement,  had  quarrelled   with  Kishto-     ^"^^^^ 
uonee ;  she  had  in*  some    way  withdrawn  her  confidence  from         v, 
him,  and  he  admits  that  he  then  took  part  with  Kajah  Anund*  Qobindnath 
nath.     But  what  appears  still  more    to  throw  doubt  upon  his        ^^• 
evidence  is  this :  he  says  that»  although    he  had  had  this  all-  OoLLicroB  of 
important  conversation  with  the  Bajah,  upon  the  question  which        b4j> 
must  have  agitated  the  family  for  many  years,  although  he  was       _  ^* 
acting  for  Annndnath  and  in  constant  communication  with  him,  Sbibbssubu 
he  never  told  him  of  this  conversation  until  aftef'the  commence-        ^**^* 
ment  of  this  suit.    That  does  appear  to  be  utterly   incredible, 
and  to  throw  not  only  doubt  but  discredit  upon  his  testimony^ 
It  is  also  to  be  observed  that,  even  if  that  testimony  be  true, 
and  although,  if  the    Rajah  is    assumed  himself  to  have  been 
sincere,  his  expressions  indicate   that   the  deeds  had  not  been 
executed,    yet  it  is  possible  that,  as  he  had  not  employed  this 
man  in  preparing  them,   he  might  not    for  that  reason  or  for 
others  h«ve  chosen  to  tell  him  of   what  he  had  done.     Again, 
nupposing  the  evidence  to  be  entitled  to  any  credit,  two  circum- 
stances appear  from  it  extrem*»ly   favorable  to  the  case  of  the 
respondent;   one  is  that    the   Rajah  had  the  intention  to  give 
the  power  of  adoption  to  his  widow ;  and  the  other  is  that  he 
was  going  to  see  his  mother  ;  and  from  his  expressions,  as  given 
by  this  witness,  it  is  plain  that  he  was  going  not  only   to  see  bi.fe 
to  coQStilt  her,  and    act  according    to  her  advice  and    wisher. 
Those  two  circumstances  are  strongly  in  favor  of  the  presump- 
tions of  intention  on  which  the  respondent  relies. 

A  great  deal  of  evidence  appears  to  have  been  given  in  the 
suit  before  Mr.  Jackson,  to  show  that  Kishtomonee  and  Shibers 
snree  bad  fabricated  these  deeds,  in  order  to  compromise  a 
quarrel  between  themselves.  The  learned  Counsel,  Mr.  Field, 
who  very  fully  and  strenuously  argued  this  case,  has  not 
ventured  to  rely  upon  that  evidence.  His  main  support  was 
the  judgment  of  Mr.  Jackson,  and  as  Mr.  Jackson  himself  did 
not  believe  that  story,  Mr.  Field  probably  exercised  a  wiso 
discretion  in  not  relying  upon  it.  But  it  is  perfectly  plain  that 
^ra  appellants  had  set  up  a  ca^e  of  fabrication   of  documents^ 
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1872        which  entirely  broke    down  and  failed   to  obtain  credit.     The 
Kajah  ChuiT  endeavour  to  do  so,  and   in  a  very   systematic  way,  throws  great^ 

DBRNATH     discfedit  upon  the  whole  of  their  case. 
Roy  ^ 

^-  Anuiidnath  himself  was  examined,   and   it   appears    to  the 

GoBiN»NiTH  Lordships,  as  it  did  to  the  High  Court,  that  his  evidence  ia 

y^       very   strongly  in  favor  of  the  validity  of  these  deeds,  becauseU 

CoLLWJTOB  OF  it  appoars  that  he  recognised,  by  the  giving  of  presents,  both  the^l 

^BAP     *  adopted   children.     He  recognised    the  two  ^ons  who  were  in 

^'         succession  adopted  ;  and  the  only  way  in  which  he  gets  rid  of  . , j 

Shibbssuhbb  that  damaging  fact  is  by   saying   that  he  waa  not  aware  that   -.'1 

Dabxa*     they  were   adopted  under  a  valid  power  given  to  the  widow.  ff\ 

He  says  he  thought  thoywere  me  ely  children   about  the  house 

brought  up  by  Shibessuree  :    but  th  ir  Lordships    think    that 

such  an  explanation    is  entirely  incredible.      He  was  living  in  ;  ^ 

the  palace  at  the  time  the  Bajah.died.     These  deeds  had  been  ' 

publicly  notified  to  the  Collector,  and  had  been  filed.     He  must  . . , 

have  known  of  the  deeds  and  of  the  attesting  witnesses  to  them  >      « 

and  to  suppose  that  this  gentleman  believed  that  these  children      j 

had  not  been  adopted  is    really  impossible.    A  letter  was  put  ,. 

in  evidence  when  he  was  examined,  which,  if  it  be  genuine,  ia  , 

decisive  to  show   that  he  treated  the  first  child  as  the  legally  ^. 

adopted  son  of  Gobindchunder.     The   letter  is  this  :— '^  Having  L 

received   the   letter  conferring  blessings,  I    cannot  express  the  %  ^ 

mental  agony  I  feel  on  hearing    the  nt-ws  of  the  death  of  my  ^  •' 

brother's  son.'*     Nothing  can    be  more  precise  than  that  exprtg-  '" 

sion.     In  the  mind  of  a  Hindu,  when  it  was  used,  it  must  have  '• 

been  perfectly  clear  that  the     child  who     was  just  dead  could  ;. 

only    be    his    *' brother's    son'    by    a  legal  adoption.     There*" 

could  have  been  no  adoption  in  this  case  by  the  widow,   unless 

by  virtue  of  deeds  executed   by    the  Rajah   before  his   death. 

A  question   was  made  whether    that  letter  was  really  Annnd* 

nath's    writing  or  not.     The  evidence   seems   to   be  in  favor  of 

its  authenticity.     Mr.   Jackson    says   he  only   faintly  denies  it. 

He  was  examined  before  that  Judge,  who  had  an  opportunity  of 

seeing    him.      The   other    circumstances    referred    to    in    the 

exammation  go  a  long  way  to  show  that  it  was  a  genuine  letter. 

A  man  would  not  *^  faintly  deny"  such  a  letter  'if  he  could  have 

denied  it  honestly;  and  thefunnss  probably  arose  from  the 
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ioeling  itet  he  could  not  with  a  safe  conscieuce  say  that  it  was       1B72 
not  his  O^Q  letter.  Rajah  Chun* 

Upon  the  whole  of  the  evidence,  therefore,   which  their  Lord*    ^^J^'* 
diips  have  considered,  bat  to  which  it  is  not  necessary  to  advert         v. 
in  bU  its  parts,  their  Lordships  have   come  to    the   conclusion  gobinonatb 
idready  intimated.    But  this  case  has  arrived  at   its    present       ^^ 
8tage»  and  the  litigation  has  been  prolonged,  not  so  much  by  the  Oollootobov 
result  which  ouglit  to  be  drawn  from  the  evidence  given  on  both  ^oomhida^ 
sides  directly  applicable  to  the  facts,  as  from  this,  that  the  learned         v. 
Judge  Mr.   Jackson,    drew   from    circumstances  not  given  in  shibkbsubei 
evidence  in  the  case,  and  from  general  knowledge,  inferences  and      Dabka, 
presumptions  hostile  to  the  direct  evidence.     It  appears  to  their 
Lordships  that   some    of   those   inferences  are   of   a  strained 
character,  and  some  of   the  presumptions   unsound  ;   but  the 
Judges  of  the  High  Court,  who  went  very  carefully  through  the 
evidence,  have  disposed  of  those  inferences  and  presumptions  to  > 

a  considerable  extent,  and  have  made  presumptions  from  the 
evidence  with  which  their  Lordships  are  very  much  disposed  to 
agree. 

The  main  presumption  which  has  been  relied  on  in  favor  of 
the  appellants  against  the  deeds  arises  from  the  state  of  feeling 
which  existed  between  his  mother  Kishtomonee  and  the  Rajah 
Undoubtedly  that  state  of  feeling  is  entitled  to  be  considered* 
It  has  already  been  stated  that  it  existed.  But  there  is  surely 
nothing  contrary  to  the  ordinary  workings  of  human  nature  in 
tiie  supposition  that,  on  the  eve  oihis  death,  he  was  desirous  of 
reconciliation,  and  that  an  entire  revulsion  of  feeling  had  comd 
over  him.  It  is  said.  Why  should  he  entrust  the  management  of 
this  important  raj  to  his  mother,  who  had  managed  it  so  much  to 
his  own  dissatisfaction?  It  appears  that  the  dissatisfaction  was  that 
she  preferred  to  manage  it  herself,  and  would  not  let  him  have 
the  control  of  it ;  and  he  may  have  thought  that,  when  he  left  a 
young  wife  and  an  infant  child,  the  mother,  who  was  so  perfectly 
capable  of  managing,  was  the  best  manager  whom  he  could 
seleet.  But  that  he  did  desire  reconciliation  and  was  anxious 
to  consult  her  is  perfectly  clear ;  and  that  he  went  out  of  his  way 
when  the  hand  of  death  was  upon  him  for  the  very  purpose  of 

seeing  and  consluting  his  mother  is  equally  clear. 

16 
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1872  The  next  inferonce  suggested  as  hostile  to  the  deeds  arose 

1872        from  their  non-publication  by  the  Rajah  .before  his  death,  or  by 

Raj  An  Chun-  Kistomonco  iramodiately  afterwards.     Unquestionably  it  is  moat 

DBBNATH     satisfactory  when  documents  of  this  kind  are  registered,  and  it 

KooAB        would  be  very  much  for  the  interest  of  proprietors  in  India  if, 

Q      ^*        when  they  execute  deeds  giving  their  wido^w  after  their  death 

BoT.       power  to  adopt,  they  would  take  the  precaution  to  reg^ter  the 

CoLLiJcTOR  OP  deeds  (1).    It  might  save  great  litigation,  which  very  frequently 

MooBaHBDA-  wastes  the  property  they  desire  to  preserve.     However,  it  was 

V.         not  done  in  this  case ;  it  was  not  compulsory  on  the  Bajah  to 

Shmmsubbb  ^^  ^*  ^  ^^^  *^®  ^'°^®  when  these  deeds  were  executed,  the  circum' 

Dabea,     stances    under    which  they  were  executed,  »the  fact  that    the 

transition  was  not  fully  completed  until  he  had  taken  the  deed 

of  management  to  his  mother,  and  she  [had  accepted  the  trust, 

may  all  account  for  hia  not  having  published  them  before    Hi^ 

death. 

Then  is  is  said,  Why  did  not  Kistomonee,  who,  when  passing 
through  Rampore,  saw  some  of  the  old  retainers  of  the '  family, 
tell  them,  and  proclaim  that  she  had  the  management  ?  It 
would  have  been  better  perhaps  that  she  should  have  done  so  ; 
but  still  the  delay  in  publishing  the  deeds  was  not  very  great. 
•  About  six  weeks  after  the   death  of  the  Rajah,  she  presented  a 

petition  to  the  Collector,  in  which  the  two  deeds  are  referred  to, 
and  the  evidence  appears  to  be  that  they  were  then  produced  to 
the  Collector.  At  all  events,  whether  produced  or  not,  they 
were  specifically  referred  to,  and  in  the  following  June,  sfx 
months  after,  were  regularly  filed. 

Again  it  is  said,  and  an  inference  is  attempted  to  be  drawn 
hostile  to  the  respondent  from  the  circumstance  that  the 
adoption  of  a  son  did  not  take  place  until  six  or  seven  years 
after  ihe  Rajah's  death.  That  appears  to  be  explained  and 
accounted  for  by  the  circumstance  that  the  Rajah  had  left  a 
daughter.  If  she  had  lived  and  had  married  and  given  birth  to 
a  son,  that  son  would  have  become  the  representative  of  the 
family ;  he  would  have  been  able  to  have  performed  the  reli- 
gious rites  of  the  family  and  of  the  Rajah,  although  not  to  the 
same  fall  degree  that  an  adopted  son    might    have  done ;    still 

(l)Sce  ActlXof  1871,  8.17, 
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those  circumstances  would  reasonably  account  for  the  adoption       ^^^^ 
not  having    taken  place*     Mr.  Doyne  forcibly    pointed  out    the  Bajah  Chdn- 
obligation  upon  the  widow  to  act   upon  the  power   given  to  her     ^*^^° 
by  her  husband  as  speedily  as  possible,  and  its  great  importance         v. 
as  a  religJous  duty.     The  widow    may  have  neglected  her  duty,  Gobindnatk 
but   the   presumption    against  the  deeds  does    not    seem   very       ^^' 
strong  from    that  circumstance  ;  whereas    the  presumption  that  Collector  o» 
the   Rajah  would    leave    the    power   to  adopt   is    very   great,        5^^ 
The  stronger    the  duty  to  adopt  a  son,  the    stronger  is  the  pre-      ^• 
sumption  that  the  Rajah  would    not  like  to  die    without  leaving  SBiBEsacrjEtBS. 
power  to  his  widow  to  make  the  adoption.     That  he  should  hav&        ^^^^ 
postponed  it  to  the  eve  of  his  death  is  a  circumstance  that  does 
not  weigh  against  the  probability  of    the  deeds^  for  he  was  only 
of  the  age  of  24  or  25,  having  a  wife  younger  than  himself. 

These  seem  to  be  the  presumptions  which  have  been  most 
relied  on  against  the  deeds,  but  the  presumptions  in:  favor  of 
them  are  not  only  strong  but  almost  irresistible. 

The  theory  of  the  appellants  must  be  that  these  deeds  are- 
forgeries,  and  if  they  are  forgeries,  Shibessuree  and  her  father 
Harishpursad  must  have  been  engaged  in  them.  It  was  clearly 
against  the  interest  ofjthe  widow  that  there  should  beaa 
adoption,  for  she  would  have  been  entitled  to  the  raj  and  all  tha 
property  for  life,  and  her  daughter,  if  she  had  married  and  had 
had  a  son,  would  have  continued  the  succession.  And  her 
father  certainly  could  have  had  no  interest  in  fabricating  a  deed 
which  would  give  Kishtomonee  the  management,  because  if  such. 
a  deed  had  not  existed,  and  his  daughter  had  had  her  life-estate 
*n  the  property,  he  would  have  been  the  natural  person,  as  her 
protector,  to  have  had  the  management  of  it.  Therefore  the 
presumption  against  forgery,  arising  from  the  interest  of  these 
two  persons  who  are  supposed  to  be  implicated  in  the  fabricatioa 
of  the  deeds,  is  very  strong. 

Then  there  is  the  presumption  to  which  allusion  has  been 
already  made,  arising  from  the  duty  to  have  a  son  by  birth  or 
adoption,  strengthened  by  the  presumption  arising  from  the 
usage  in  this  family,  in  which  for  150  years^  wit-h  only  one 
exception,  there  has  been  a  series  of  adopted  children.  It  is 
very  unlikely  that  ilni   late  Baju^U  sh\;uld    have  wished  to  drc^p 
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^^^       that  usage.    At  all    events  there  is  a   strong  probability  that  be 

Rajah  Chun-  should  haye  desired    to  act  in    accordance   not  only   with   the 
^*RoY™     general  law,  but  with  the  custom  of  his  own  family. 

V-  The  last  presumption  to  which  their  Lordships  think  it  necee- 

GoBiNDMATH  ^^U  ^  ^^^^^  ^^   ^^^^  arising  from  the    conduct  of    Anundnath 
^^        himself.     It  was  been  already  incidentally  adverted  to,  but  is  so 

Collector  of  strong  that  their  Lordships  desire  ag^ain  to  direct  attention  to  it 
^bad'^^'  at  the  close  of  their  observations.  Anundnath  was  a  man  appa- 
^'         rently  of  wealth  and  position.    He  recognised  the    two  children 

Shibessubbb  who  were  adopted  in    succession,  and  it   is    not  until  the    year 
Dabba.      jg^g  ^^^^  j^^  £j.g|.  ^jQjjjQg  forward,  not  directly  to  put  forward  his 
claim,  but  to  intervene  in  another  suit  which  had   been    brought 
by  Kishtomonee,  on  behalf  of  the    adopted   son,  to  recover  some 
property  from  third   persons.  It  would  appear  from  the  proceed- 
ings which  took    place    before    the   Principal    Sudder  Ameeni 
in    which    it  is  now   said    that  the    validity    of  these    deeds 
was  in    question,    that,    if  that  Was    so,    Anundnath    brought 
forward  then    no  witnesses   to    impeach    them,    and    certain]/ 
did   not  put    forwai*d    Haradhnn    Sanyal,    the  mooktear,  now 
his  strongest    witness.     It  seems  that   that  proceeding,    whidi 
was  a  suit  to  recover   property    belonging  to    the  raj»  took  this 
course  ;    evidence  having    been  given  of  the  execution  of  these 
deeds  by  one    or    two  witnesses,    and  no  evidence  having  beea 
called  on  the  other  side,  it  was  supposed  that  enough  had  been 
done  to  establish  the  title.     That  may  have  been  a  misapprehen- 
sion.   It  may    have  been  that  the    Sadder   Dewanny   Adawlut 
were  right  in  their  first  judgment  in  thinking  that  the  matter  was 
fully  in  issue,  and  that  if    that  were  so,    sufficient  evidence  had 
not  been  given  to    establish  the   validity  of  the    deeds.    It  cer- 
tainly looks  as  if  the  case  had  proceeded    very  much  in  the  way 
in  which  an    ejectment  proceeds  in  this  country,  where  an  heir 
brings  an    ejectment  to  recover    possession    from  a  stranger  of 
property  belonging    to  his    estate,  he   introduces  a  prima  fade 
case,  and  unless  there  is  evidence    given  on  the  other  side,    it  is 
considered  to  be  sufficient.     However  that    may  be,   the  Sudder 
Pewanny    Adawlut    upon  review    considered   that  there   had 
been  a  misapprehension  ;  that  there  was  an  issue  which  had  not 
been    properly    tried,    and   so  they    sent  the  case  down  again. 
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Ifc  is  important  to  observe  that,  upon  that  first    inquiry,  the 18^^ 

kial  was  either  treated  as  one  where  prima  facie  evidence  was  rajab  Cuvtf- 
sufficient,  or  if  it  was  treated  as  one  where  both  parties  were  to     ^'^^^y™ 
bring  forward  all  their  evidence,   Anundnath   did  not  bring  for-  v. 

ward  any  ;  and  certainly  did  not  bring  forward  the  mooktear  on  Gobindmath 
whom  he  now  so  strongly  relies.  f^* 

Their  Lordships  having  come  to  the  conclusion  that  the  judg-  Coiaectob  op 
mont  of  the  High  Court  on  the  question  of  succession  is  right      ^^ 
that  decision  will  dispose  of  the  two  appeals  of  Kajah  Chunder-  »> 

nath  Boy.  They  will  therefore  advise  Her  Majesty  to  dismiss  Shibessvrbb 
those  appeals  with  costs.  They  will  also  advise  Her  Majesty  ^^^^ 
wholly  to  affirm  the  decree  of  the  High  Court  made  on  appeal 
in  the  suit  originally  brought  by  Anundnath  Roy,  No.  28  o* 
1861,  and  also  to  affirm  the  decree  of  the  High  Court  made  on 
appeal  in  the  suit  originally  instituted  by  Kishtomonee  Dabea 
against  the  Collector  of  Moorshedabad.  and  others  in  1849,  in 
which  Anundnath  Etoy  intervened,  so  far  as  the  question  of  suc- 
cession is  concerned. 

Their  Lobdships  then  proceeded  to  hear  the  arguments  as  to 
the  validity  of  the  deeds  of  gift  which  were  the  principal 
questions  raised  by  the  appeal  of  the  Grovemment. 

The  deeds  in  question  were  five  in  number,  and  were  executed 
by  Maharanee  Babaneein  favor  of  Ranee  Joymonee  Dabea. 
It  was  admitted  that  Ranee  Joymonee  had  given  the  properties 
to  Doorgachunderand  his  wife. 

The  deeds  were  as  follows :-« 

DeedNo.l. 

To  THE  TO-BB-REMEMBBBBD  BaNBB    JoTMONEE  DaBBJI. 

^This  hibanamah  (deed  of  giffc)  is  executed  in  the  year  1205 
(1798).  I  haveoertaia  property  for  the  service  c^  the  god»  worshipped 
by  me  at  Mamoodpore,  Kallie  Baree,  and  Gbpaulpore,  appertaining 
to  Ohuckla  Bhoosleab,  within  the  jurisdiction  of  the  district  of  Jessore* 
I  have  now  amvedat  my  old  age,  and  am  desirous  of  visiting  holy 
places.  My  eldest  grandson  is  Rajah  Bissonath  Roy.  His  understand- 
ing is 'unsettled.  He  is  incapable  of  managing  the  property,  and  the 
smniudary  in  his  name  is  gradually  diminishing.    My  second  grandson. 
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1872        Kooar   Shecbnai;h  Eoy»    is  a  minor  and  disobedient  to  myfoonmumote* 

Therefore,  by  Ineither  of   these    two  can    the  service   of  the  godt  be 

DBRNATH  '  Performed.    Knowing  this,  you    are    the   wife  of   my   grandson    and 

Boy         mother  of  a  son ;  moreover,  you  are  always  employed   in  taking  cap& 

j-*^'  of  me,  you  will  be  able  to  conduct  in  a  very  good  way  the  service  d 

OooiNDiiATH  the  gods,  and  my  property    will   remain   intact.    For  theee  reasons,. 

BoT.        the   worship  of   the   aforescud    gods    and   their  ddf^Utmr  t)ergiinnaliil 

CoLLiecroB  of  (i^^^^^S   them)   and  aU  and  every   land    with   the  ihaourh^tnri  in  the 

MooBSHEOA-   said  places,  the  tanks,  ponds,  gardens,  the  ornaments  of  the  gods,  and 

K^^^         the  utensils  and  furniture,  and  all  the    property  appropriated  to  the 

RAKta      worship  of  the  gods,  I  make  over  to  you  by  a  gift^  in  my  sound  senses. 

Bbibbssubbi  Having  caused  your   name  to  be  enrolled  in  the   shehaiMi  (manage - 

^^^^       ment  of  the  «Ae6a  or  worship^,  you  will  take   possession  of  the  debuHer, 

&0.,  and  continue  to  perform  the  prescribed  worship  of  the  gods  from 

generation  to  generation.    Tou  have  the  power  to  appoint  a  8hebaU  for 

the  worship  of    the  gods,    I  and  my  heirs  have  no  'concern  with  IL 

For   this   reason  I    have  given  this   deed  (A  gift»  dated  25th  Elarti(& 

1205  B.  S."  (8th  November  1798* 

Deed  No.  2. 


To  TUB  TO-BE-HElfSHBBBBI>  BaNEE  JoTVONEB  DaBBA* 

"  This  is  the  deed  of  Mbanmitah,  year  1209  (1802).  Deed  of  gift 
to  the  effect  that  my  auction-purchased  zemindary  Hoodda  Burranagor 
and  others,  I  in  sound  mind,  of  my  own  free-will,  having  abandoned 
my  own  interest,  make  a  gift  of  it  to  you.  By  paying  the  mdlguzari 
into  the  sudder,  yoti  will  do  virtuous  actions,  &o.,  from  the  profits. 
As  long  as  I  shall  live,  the  said  hoodda  should  remain  in  my  name. 
After  my  doath^  you,  by  entering  your  name  in  the  sudder,  and  striking 
out  my  name,  and  by  recording  your  name  in  2*illah  Moorshedabad 
Collectorate,  you  should  enjoy  it  with  your  son  and  grandsob,  ue^  uk 
succession.  If  at  any  time  any  heir  of  mine  should  make  any  claim, 
that  will  be  null  and  void.  To  t'l  is  effect  I  execute  the  deed  of  ^t6a», 
dated  5th  Srabun  1209  B,  S."  (19th  July  1802). 

Deed  No.  3. 

To  THE    TO-BE-REMEMBSBBD  BaNEB  JoTHO^BB  DaBEA. 

"  I  have  in  my  Burranagore  house  the  worship  of  the  Idol  Sree  Sree 
Ishwur.  My  dausjfhter  was  the  ahsbait  On  her  death  I  worship  at» 
present.  I  am  incapacitated  now.  For  the  purposes  of  worship,  there 
is  Turnip  Bceuudnugger,  &c.,  and  Boel  Ekumba  Talook,  as   also  Debuttec' 
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Qoopetfiathpofe,   ^,   and   in   Pergnnnah    Sherpoor    the    tkuch    and 


1872 


fftdeoM  in  Turnip  Barraoagore,  and  all  the  ornaments  of  the  gods,  as  j^j^h  Ghon* 
Ibo  the  fomitore   which   is   theirs  :  I  give  it  to  you  as  a  gift.    You     dirnatu 
will  take   possession    in  accordance  to   the    Mha.    Ton   will   always  J^ 

psrfarm  the  worship  of  the  gods:  if   you  fail,  the  virtue  or  the  sin  be       Kooab 
on  you.    With   ix^e  there  is  no    connection.    You  will  cause  yur  name  Qobindnath 
to  be  written   in   the  talooks  as   ahehaU  (worshipper   in   the   Govern*  , 

meat  reoonls,'  and  will  always  pay  the  revenue.    Therefore  I  give  this  Oollbctob  gv 
deed  of  gift,  the  29th  Srabun  1209  B.  S.**  a2th  August  1802).  Moomhbda. 

Ranbb 
Deed  No  4.  ^"Cr" 

To  tHB  TOBl'BBMBIfBBBID  BaIHIB   JoTMDlfBB  DaBBA. 

"  Deed  of  gift  written  in  the  year  1209  (1802) :  may  it  come  of  use. 
In  Burranagore  the  JJhjdhani  house,  and  the  vMhul  tank  and  mangoe 
garden  and  jack  and  other  fruit  trees,  ^.,  and  the  buildings  of 
masonry,  /ko^  the  whole  I  Igive,  of  my  own  free-will,  as  a  gift  to  you* 
You  will  repair  the  house  and  garden,  and  bring  it  into  your  possession 
and  hold  possession  and  have  enjoyment  in  peace.  You  have  the 
power  to  make  gift,  or  to  sell  it ;  it  has  no  connection  with  me.  If 
iMreafter-any  of  my  heirs  lay  any  claim,  it  is  void.  Therefore  I  give 
tke  deed  of  gift,  the  12th  Bhadro  of  the  above  year"  (17th  August  1802)« 


Deed  No*  5. 

ToTHB  fO  BS'^aBUEMBBRBD  BaNEB  JOTUOHSy  DaBHA 

"This  Mbanmmaht  or  deed  of  gift,  executed  in  the  year  1209 
(1802),  is  to  the  folloWmg  effect  ^-The  sheha  (worship)  of  Sree 
Sree  Doorga  is  mine:  of  that  sheba,  I  had  a  desire  to  make  a 
gift  to  my  daughter-in-law,  Ranee  Sunkary.  In  the  year  1206 
(1799)';  for  arrears  due  from  Bajah  Bissonath  Roy,  ho1cra8,  Ac., 
^ere  sold  by  auction.  At  that  time  I  purchased  it,  paying  the 
value  through  Rooddra  Ohowdhry  in  the  name  of  the  goddess.  I  got 
it  once  registered  in  the  name  of  Ranee  Sunkary.  She  is  dead.  For 
this  reascm  1  make  a  gift  of  the  same  sheba  to  you,  who  are  my 
granddaughter.in-la#,  of  the  entire  talook  Turrup  Kajepore,  Bhabany- 
poor,  Doorgapoor,  Anondopore,  Bokra,  Sahary,  Habasporc,  Soboral, 
and  Tatapore,  and  the  Dobutter  Fazilnagore  Koomary,  Per^unnah 
Korarprotass,  Gteysabad,  Noyangur,  DhawalBonehaut,  Goucur,  Kalfoona. 
Mid  Rajshahye ;  the  dehuttor  gardens  at  Burranagore,  consisting  of 
bctcl-nut,  cocoa-nut,  mangoe.  jack,  and  other  trees  ;  cows  and  buffaloes  » 
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1872  and   tbc   omments,  &c.,   of  the   goddess   and  all  the  aheha.    Tott  w3l 

r^^       ~  have  your   name  regis<«red   as    a  shehaU  (manager   of  the   worahipk 

DEENATH  ^^^  ^^®  possesslon  of  the  mehals  through  your  men,  and  oantintte   to 

Hot  perform  the  worship  of  the  gods   from    son  to    grandson^   and   so  on. 

^  ^  For  this  reason   I   give   this   deed  of   gift,  dated  22nd  Bhadroi  in  tho 

GoBlNDNATR  7®^  aforosaid'*  (gth  Septemeber  1802. 

Boy. 

CoLLscTOBof     Mr.  i^or^yf^^  Q.C.^  and  Mr.  Marvoaletor  the  Q-evernment. 

M00R8HBDA 
BAD 

V.  Sir*  B.  Palmer,    Q.C.,  Mr.  "^Leith,  and    Mr.  Peterson  for  tbe 

BANET6       Ranees. 

8HIBg88UBBB 

Dabba., 

Mr.  Field,  Q.C.^  and  Mr.  Doyne  for  Bajah  Ohundemath 
Roy. 

Tbe  following  cases  were  cited : — Sonatun  Bysack  v.  Sree* 
mutty  Juggutsoondree  Doasee  (I),  Bam  Sundar  Boy  v.  Heirs  of 
Bajah  Udwant  Sing  (2),  Elder  Widow  of  Baja  ChtUter  8ein  v. 
Younger  Widow  (S),  Bhowanee  Pur  shad  Chowdree  v.  Ranee 
Jugudumhha  (4),  Bam^  Shiheshuree  Dehia  r.  Mothooranath 
Acharjee  (5),  and  Juggumath  Boy  Chowdhryy.  Kishen  Pershad 
Surmah  (6). 

Their    Lobdships  havinjp;    taken  time  to    consider,    delivered 
1872        the  following  judgment  :— 

*  The  remaning  question  in  the  appeal  in  the  above  suit  relates 
to  the  effect  to  be  given  to  four  out  of  five  hibanamihs 
executed  by  the  Maharanee  Babanee  in  favor  of  Joymonee,  one 
of  the  wives  of  her  grandson  Bi^sonath  Etoy.  The  appellants 
contend  that^  although  G-obindnath  has  established  his  title  as 
heir  by  adoption  to  Bissonath  and  to  the  raj  of  ^Nattor,  the 
properties  comprised  in  these  deeds  did  not  descend  upon  him, 
because,  as  they  allege,  Joymonee  acquired  under  them  an 
alienable  estate.  It  is  admitted  that  in  point  of  fact  Joymonee 
in  her  lifetime  gave  the  properties  comprised  in  four  of  the 
above  deeds  to  Doorgachunder,  who  has  since  died^  and  is 
represented  by  Koylaschunder  Roy,  the  minor  appellant,  and  ihe 

U)  8  Moore's  I.  A.,  66.  (4)  4  Scl  Rep.,  343. 

(2)  5  SeL  Rep.,  210.  (6)  5  W.  R.,  202. 

(3)  1  Sol,  Rep,,  18o.  (6;  7  W.  R.,  266. 


Digitized  by 


Google 


VOL  11]  PRIVY  COUNOIIi.  Ul 

property  comprised  in  one  deed  to  his  wife  Kaseesoondree,  the/ 


odier  appellant.    The  question  is  whether  Joymonee  had  power  ^^^^^^^' 
to  make  these  alienations.  Bot 

A  decision  hostile  to  the  validity  of  an  adoption  of  Doorga-      ^^\^ 
chunder  by  Joymonee,  under ,  an  alleged    authority    from  her  Gobindnath 
deceased  husband    Bissonath  Roy,    was  given  in  the  course  of        ,._ 
the  protracted    litigation    referred  to  in  the  record  :  so  that  he  ^jJ^^d^' 
most  be    regarded    as  a  stranger  to  the  family  of  her  husband        bad 
Bissonath.  Ranbb 

Maharanee    Babanee,  in  consequence  of  minorities,  managed  ^"^J^]J^" 
for  many  years  the  raj  of  Nattore,  but  the   property  comprised 
in  the  deeds  in  question  was  acquired  by    her  in  her  own  right* 
Some  part  of  it,  once  forming  part  of  the  estates  of  the  raj,  was 
purchased  by  her  at  auction-sales,  when  it  was  sold  for  the  debts 
of  Bissonath  Roy.  The  respondents  indeed  do  not  dispute  that  the 
property  was  held  by  the  Maharanee  Babanee  as  her  «^nc2^an,noi^ 
her  power  of  dealing  with  it  as  she  chose ;  but  their  contention  is 
that  she  dedicated  it  to  religious  worship   in  such  a  manner  that 
it  became  inalienable  by  Joymonee,  and  descendible  only  to  her 
heirs.    There  is  no  sufficient  evidence  that  the  idols  mentioned  in 
the  deeds  were  ancestral  or  family  idols,or  that  the  property ,before 
the  Maharanee    acquired  it,  was    devoted  to  religious  purposes. 
The  dedication  to  such    uses,    whatever  may  be  the  nature  and 
extent  of  it,    appears    to  have   been    made  for  the  first  time  by 
herself,  and  she  must  be  considered  as  the  founder  of  the  endow- 
ments. 

With  regard  to  one  of  the  deeds  (No.  4),  dated  27th  August 
1802,  no  question  arises.  It  contains  no  reference  to  worship, 
and  has  an  express  power  of  alienation.  The  Courts  in  India 
have  concurred,  and  as  their  Lordships  think  rightly,  in  treating 
it  as  an  absolute  gift  of  the  property  to  Joymonee  with  all  the 
rights  of  unrestricted  ownership. 

Their  Lordships  consider  also  that  little  difficulty  arises  with 
respect  to  another  of  the  deeds  (No  2  ),  dated  19th  July  1802, 
relating  to  the  *'  auction  purchased  zemindary,  Hoodda  Burrana- 
gore.''  That  hibanamah  contain s^  an  absolute  gift  of  the  estat^ 
to  Joymonee  ;  and  the  words  ''you  will  do  virtuous  actions,  &e.f 
from  the   profits/Mo   not  appear  to  their  Lordships  to  contain 
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187S        any  specific  direction  or  trast  capable  of  being  enforced.    They 

BAiA,a  cmuH.  appear  to    be  ainiply  recoxniuendatory   of  a  moral  daty,  aud  de 

^^^^"     ^^^  qualify  the  absolute  character  of  the  gift.     The  clause  •'  you 

V.  shall  enjoy  it  with  your  sons  and    grandsons ;  if    at    any    time 

Go^dmItb  *Py  ^^^    ^^  mine  should  make  any  claim,  that  will  be  null  and 

B^Y*        void/'  ought  not  in  their    Lordships'  view  to  be  construed  aa  a 

OoLLiicroK  of  limitation  to  the  sons^aod  consequently  as  a  restraint  on  alienation. 

^^^'^^^^^'^  It  may  have  been  added  to  express  the  absolute  and  irrevocable 

V-  nature  of  the  gift.  The  High  Court  considered  that  the  absence  of 

Sanbb 
SBiBsasuftu  an  express  power  of  alienation  led  to  the  presumption  that  the  gift 

Dabsa.  ^^  limited;  aud,apparently  disregarding  their  own  rule  that  emok 
deed  should  be  interpreted  by  itself,  they  infer  from  the  inser* 
tiou  of  such  a  power  in  the  subsequent  deed  (No.  4),  and  the 
omission  of  it  in  this  an  intention  to  restrain  alienation.  Their 
Lorships  think  that  the  subsequent  deed  cannot  properly,  be 
referred  to  for  this  prupose.  If  it  had  appeared  expressly,  or  by 
reasonable  implication  from  the  contents  of  the  de^s  that  thaf 
all  formed  part  of  one  entire  design^  then  the  conatruotion  of 
any  one  could  properly  be  aided  by  the  dispositions  made,  and 
the  language  found  in  the  others^  but  it  cannot  be  inferred  from 
these  deeds  that  they  are  parts  of  one  design,  or  that  they  {6rm 
a  connected  series  to  be  construed  as  a  whole.  Their  Lordships 
consider  that  this  hibanamah  No.  2,  construed  by  itself  ^  contains 
an  absolute  and  unrestricted  gift  of  the  property  comprised  in  it 
to  Joymonee,  and  consequently  that  the  judgments  given  by  the 
Courts  in  India  in  favor  of  the  respondents,  on  the  ground  that 
she  had  no  power  to  alienate,  cannot  be  sustained. 

The  three  other  deeds>  No.  1,  No.  3,  and  No.  5,  are  different 
in  their  character  from  the  two  hitherto  discussed.  They  contain 
provisions  for  the  endowment  and  support  oF  idols  and  their 
worship,  which  are  in  the  nature  of  trusts  impressed  on  the  pro- 
perty to  be  performed  by  the  douee.  In  the  case  of  a  bare  trust, 
leaving  no  bene&cial  enjoyment  to  the  donee,  there  would  be 
strong  ground  for  the  implication  that  the  property  was  nut 
alienable,  and  was  to  descend  to  the  donee's  heirs  as  trustees  in 
succession.  But  it  was  contended  that  in  these  grants  the  trust 
is  coupled  with  an  interest,  giving  the  donee  a  right  to  the 
, enjoyment  of  the  surplus  usufruct  of  the   property,  after  making 
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dna  provision  for  the  anstentation  of  the  idols  and  their  worship, 
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M  therefore  that  there  is  a  beneficial  ownership  capable  of  aliena-  IUj4b  Cddw- 
ikm.    The  case  of   Sanatun  Bysack  v.   Sremittty  Juggutsoondree       ^ot 
Dom^  (1)  was  cited  to  show  that  such  a  beneficial  interest  may      ^^^ 
exist  as  a  secniar  right  in  property  dedicated  primarily  to  the  QosiMi^NAta 
wonhips  of  idols.     In  that  ciwe,  it  is  true,  a  disposition  of  the        ^^ 
sarplns    was    expressly    made  by  the    will  of  the  donor ;  but  Colluctobof 
their  Lordships  do  not  doubt  that  cases  may  occur  where^   from        ^^^ 
the  nature  and  terms  of  the  gift,  the  intention  of  the  donor  to      ^' 
confer  a  beneficial  and  alienable  interest  in  property  so  dedicated  Srtbessdrev 
may  be    inferred.    The  question  arising  for    decision  on  these        ^"^' 
sereral  deeds  is  whether  it  can  be  collected  from  their  language 
that  the  donor  Maharanee  Babanee  intended   to  make  such  a 
gift,  or  whether  she  meant  that  the  worship  and  the  endowments 
should  remain  in  the  family  of  Joymonee. 

It  would  unquestionably  be  more  consonant  with  the  genius 
and  spirit  of  Hindn  law  and  usages  that  endowments  of  this, 
ki  nd  should  be  made  to  a  family,  by  whose  members  in  succes 
sion  the  worship  might  be  performed,  than  to  an  indiridoal  who 
nright  sell  or  give  them  to  a  stranger. 

The  following  cases  were  referred  to  on  this  subject  during 
the  argument .- — Elder  Widow  of  Raja  Chutter  Sein  v.  Yownger 
Widow  (2),  Bhowofnse  Pwrshad  Ohowdree  v.  Ranee  Jugudum- 
Iha  (3),  Bam  Sundar  Boy  v.  Beirs  of  Rajah  Udwant  Singh  (4), 
Banee  Shibeshuree  Dehia  v.  MothooraneUh  Acharjee  (5),  and 
Jnggumalh  Boy  Chowdhry  v.  Kishen  Perehad  Surmah  (6). 

There  ie  considerable  difficulty  in  arriving  at  the  intention  of 
the  donor  in  the  present  case,  in  consequence  of  the  peculiar 
position  of  this  family,  and  the  vague  and  varying  language  o£ 
llie  several  grants.  The  raj  of  Nattore  was  from  its  nature  an 
impartible  estate,  descending  on  a  single  heir  /  and  the  Maha- 
ranee certainly  does  not  seem  to  have  intended  to  annex  this 
property  and  worship  to  the  raj.  She  clearly  also  did  not 
desire  that  they  should  go  to  her  grandsons,  Bissonath  Roy  and* 
Sheebnath  Boy.    It  may  be  inferred  from  the   hxbanamahs  that 

(1)  8  Koore'a  T.  A.,  e6.  (4)  5  Sel.  Bep.,  2tO. 

(«)  1  Sel.  Eep.,  180.  <5)  5  W.  R.,*  202. 

W 4  Sel,Rep^  WJJ.  (6)  7  W.  E„266. 
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1872       she  in  tended  one  of  two  things  :  either  to  make  an   absolute  gift 

ItAjAHCHUN.  to  Joymonee,  giving  her  full  dominion    over  the  property  and 

DKBNATH      '^oFship  j  OF  to  vest  them  in  her  and  her  heirs,  aa  family  pro- 

V         perty  and  sheba  in  snch  manner  that  the  succession  should  be 

GoBiwDNATH  *o  ^^^  heirs,  passing  over  her  husband  Bissonath  and  his  brother* 

^^^'       It  is  important  to  observe  that  Joymonee  at  the  time  of  these 

CoLLscTOB  OF  doods  was  the  motfier  of  two  sons. 

BAD  Bearing   in    mind,  whilst  construing  these  hibanamahSj  tne 

'Banie  presumption  already  adverted  to  that  endowments  of  this  nature 
Sbibbssureb  are  usually  made  by  Hindus  with  the  object  of  preserving  the 
shsha  in  families,  rather  than  of  conferring  a  benefit  on  indivi- 
duals, their  Lordships  have  been  led  to  the  conclusion,  with 
regard  to  the  hibanamah  No.  1  that,  upon  the  right  constrcictidn 
of  that  deed,  Joymonee  had  no  power  to  alienate  the  property 
contained  in  it.  In  that  hibanamah  dated  8th  November  179^, 
the  Maharanee  Babanee  says  : — **  I  have  certain  property  for  the 
service  of  the  gods  worshipped  by  me  at  Mamoodpore,  &c.  *  * 
My  eldest  grandson  is  Rajah  Bissopath  Boy ;  his  understanding 
is  unsettled,  he  is  incapable  of  managing  the  property,  and  the 
zemindary  in  his  hands  is  graduUy  diminishing.  My  second 
grandson^  Kooar  Sheebnath  Roy,  is  a  minor,  and  disobedient  to 
my  commands ;  by  neither  of  these  two  can  the  service  of  the  ^ds 
he  performed/'  She  thus  declares  her  motive  for  desiring  to 
exclude  her  immediate  heirs,  but  that  motive  does  not  atford  a 
reason  for  a  desire  to  allow  the  sheba  to  go  entirely  out  of  her 
family.  The  deed  goes  on  : — Knowing  you  are  the  wife  of  my 
grandson  and  the  mother  of  a  son ;  moreover,  you  are  always 
employed  in  taking  care  of  me,  you  will  be  able  to  take  care  i* 
a  very  good  way  of  the  service  of  the  gods,  and  my  property 
will  remain  intact."  The  above  passages  which  refer  to  Joy- 
monee being  the  mother  of  a  son,  and  to  her  ability  to  take 
care  of  the  service  of  the  gods,  and  the  conclusion  the  Maha- 
ranee draws  from  these  facts,  seem  strongly  to  indicate  an 
intention  "that  the  property  should  remain  intact'*  in  the  family, 
"  The  deed  goes  on  : — "  For  these  reasons  the  worship  of  the 
aforesaid  gods,  and  their  debutter  pergunnahs  (ns^ming  them,) 
the  ornaments  o  f  the  gods,  and  all  the  property  appropriated 
to  the  worship  of  the  gods,  I  make  over   to  you,  by  a  gift. 
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Bloving  cftosed  yoar  name  to  be  enrolled  in  the  Bhebaitti^  yon        ^^ 
wfll  take  possession  of  the  debutter,  &c.»  and  continue  to  perform  Rajah  Camr. 
the  prescribed  worship  of  the  gods  from  generation  to  generation.     "**^^ 
Ton  have  the  power  to  appoint  a  theoait  for  the  worship  of  the         v* 
gods/'     The  power  to  appoint  a  ahebait  is  perhaps  consistent  with  oosinbsath 
either  constrnction.    The  wojrds   ''from  generation   to  genera-       ^^' 
tion  "  may^  in  some  cases^  mean  no  more  than  to  express  the  Oollsctor  or 
absolnte  character  of  the*gif t ;  but,  considering  the  subject-matter^        bap 
it  seems  more  probable  that  in  this  deed  they  were  nsed  in  their      jujxee 
natural  sense  to  denote  an  intention  to  perpetuate  the  worship  in   8bibks8obex 
the  family*    The  words  ''I  and  my  heirs  have  no  concern  with  it'* 
were  strongly  relied  on  by  the  learned  Counsel  for  the  appellant , 
and  they  ondoabtedly  &vor  his  construction  ;  but  their  Lordships 
consider,  althongb  n'ot  without  some   doubt   that  those    wor  s 
may  be  satisfied  by  referring  them  to  the  intention  of  the  Maha. 
ranee  to  exclude  her  gprandsons,  who  were   her  immediate  beirs» 
and  that  they  are  not  sufficient  to  rebut  the  coustruction  deriva. 
ble  from  the  other  parts  of  the  document     The  judgmeut  on 
this  deed  will  therefore  be  in  accordaace  with  the  decision  of 
both  the  Courts  in  India. 

Their  Lordships  have  come  to  an  opposite  conclusion  with 
respect  to  the  httanamah  (No.  3)^  dated  the  12th  August  1802. 
It  contains  no  words  of  succession,  nor  any  reference  to  family 
or  descendants*  In  it  the  Maharanee  says  she  has  in  her  Bur. 
ranagore  house  the  worship  of  the  idol  Sree  Sree  Ishwur,  that 
her  daughter  was  shebait.  **I  worship  now."  She  goes  on  : — 
*^  For  the  purpose  of  worship  there  is  tt^rrup,  &c.,  and  the  or- 
naments, Ac.,  I  give  it  to  you  as  a  gift  ;  you  will  take  pos- 
session in  accordance  with  the  hiba ;  you  will  always  perform 
the  worship  of  the  gods  ;  you  will  cause  your  name  to  be 
written  as  shebait  in  the  Government  records,  and  will  always 
pay  the  revenue.  Therefore  I  give  this  deed  of  gift."  No 
words  occur  to  limit  the  completeness  of  the  gift  to  Joymonee, 
subject  to  her  making  due  provision  for  the  worship  of  the 
idol.  It  may  be  that  the  Maharanee  Babanee  intended  that 
Joymonee  should  enjoy  this  property  and  worship  as  fully 
and  in  the  same  manner  as  she  herself  had  held  them  ;  and  their 
Lordships  do  not  consider  the  presumption  already  referred  t« 
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^1S72_  arising  from  general  Hindu  usages  is  stiffioieiit  of  itielf,  in  ^ 

Eajah  CHiry.  abdence  of  any  language  denoting  the  intention    of  the   donof 

^"fiot™    that  the  gift  should  belong  to  the  family,  to  impiress  that  doil- 

V.         struction  upon  it.     Their  Lordships,  theltifore,  with  i^^fard  to 

GoBiKDMATu  ^^^^  ^^^  (No.    3)   disagroo  with   the  judgment  of  the  High 

^^       Court,  which   reversed  the   deoisioa    of  the  first  Judge    (Mr. 

CoLUKToB  ov li,  Jackson). 

MoosiHUA.     rpj^^  construction  of  the  Uist  deed  (No.  6),  dated  5th  Septem- 
V.         ber  1802,  depends  very  much  on  the  same  oonsiderstions  Mid 
'Sbibbmubbs  i'Gt^<>i^  ^  those  which  determine,  in  their  Lordithips'  view^  that 
Dabka.     of  the  JUbanamah  No.  1.    These  deeds  are  substatitially  to  tfa^ 
same  effect.    The  Maharanee  in  the  last  says  :^-^^  The  ih$ba  of 
Sree  Sree  Doorga  is  mine  ;  of  that  aheba  I  hid  a  desire  to  make 
a  gift  to  9-  daughter-in-law,  Banee  Sunkary/'    She  then  refers 
to  having  purchased  property  sold  for  arrears  due  from  Bisso- 
nath|  and  paid  the  value  in  the  name  of  the  goddess,  and  to  the 
death  of  Sunkary,  and  then  goes  on  : — ^  For  this  reason  I  make 
a  gift  of   the   same  sheba  to  you    (Joymonee),   who  are  my 
granddaughter^in^law,  of  the  entire   talook,  turrup^   kc,  and 
the   ornaments   of   the   goddess,  and  all  the  sheba.    Tou  wilt 
have  your  name  registered  as  shebait,  and  take   possesaon    of 
the  mehals  through  your  men,  and  continue  to  perform:  tho 
worship  of  the  god<j  from  son  to    grandson,  and  so   on.     For 
this    reason    I    give  this  deed    of  gift.''    Their  Lordships  do 
•  not  think  it  necessary   to   repeat   the    re««Otls   ab^eady    given 
in  commenting  upon    the  first  deed,  which  led  thiem  to- the 
conclusion    that   the    Maharanee    intended   that   the   endow- 
ments and  worship  should  remain  in  thd  family  of  Joymonee. 
They  think  the  declaration  of  the  dbnor  that  the  worship  should 
continue  ''  from  son  to  gprandson,  and  so  on,"  and  that  for  that 
reason  she  made  the  gift,  constihied  with  the  aid  of  the  pre«timp- 
tion  arising  from  the  nature    of  it,  sufficiently  indicates  this 
intention.    Their  Lordships  must  therefore  hold,  in  accordance 
"^th  the  judgments  of  both  the  Courts  below,  that  the  alien^tioii 
made  by  Joymonee  of  the  property  comprised  in  this  last  deed 
cannot  be  supported. 

It  was  not  disputed,  in  the  end,  that  the  respondent  Gobiod* 
nath  Royj  having  established  his  title  •  as  heir  by  adoption  to 
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BiBSonath  Boy,  became  also  heir  to  Joymonee,  and  entitled  to        ^872 
reoorer  saoh  of  the  properties  comprised  in  the  hibanamah  as  bajah  Cuun^ 
Bhould  be  held  to  be  ioalitnable  by  her,  ^  roy^ 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty  v. 

in  the  appeal  of  the  Collector  of  Bloorshedabad  in  the  suit  ori-  Gobikdn ath 
ginaDy  brought  by  Kishtomonee  Dabea  in  1849  as  follows,  that        f;^ 
is  to  say,  that,  with  respeot  to  the  properties  comprised  in  the  Colligctob  o^ 
hibanatnaha  Nos.  1  and  5,  the  appeal  be  dismissed,  and  the  judg-        ^^j, 
ments  of  the  Courts  below  affirmed  ;  that  with  respect  to  the  v, 

property  in  the  hibanamah  No.  2,  the  appeal  be  allowed,  and  the  Sbibbssureb 
judgments  of  both  the  Courts  below  reversed,  and  the  suit  so  far       ^^^' 
M  it  relates  to  this  property  dismissed  ;  and  that,  with  respeot 
to  the  property  in  the  hibanamaJi  No.   3  the  appeal  be  allowed 
and  the  judgment  of  the  High  Court  reversed,  and  that  of  the 
Judge  of  Kajahahye  affirmed. 

The  parties  to  the  last-mentioned  appeal  will  bear  their  own 
tsosta  of  that  appeal ;  and  their  costs  in  the  Courtsjin  India  should 
be  apportioned  according  to  the  course  of  those  Courts  in  cases 
"where  the  plaintiff  is  only  partially  successful. 

Decrees  varied. 

Agent  for  Chundemath  :  Mr^  WUaoni 

Agents  for  the  Ranees  ;  Messrs.  Ranker j  Ford,  LongbmmZf^ 
and  Itongboume, 

Ajients  for  Oovernment ;  Messrs.  Xat«/or<l  and  Wetiefrkovm. 
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1873 

AprU  17,iel9. 


BefoTB  Mr,  Judic*  Kemp  and  Mr.  Justice  Olover, 
MAHOMED  USHRU J"  (D^t^vDAVT)  t.  BROJESSUREB  DOSSES 

(PULlHTIff)* 

Hindu  LaW'^AUenation  hy  ffindtu  Widow — Legcd  Neeeeeiiy^Performanee 
of  Husband's  Sradh  cU  Oya. 

The  performatice  by  a  widow  of  her  hmband's  sradh  at  Gya  is  a  remsonablo 
necessity  for  which  she  may  alietiate  at  least  a  portioQ  of  his  estate. 

The  plaintiff  in  this  case  was  a  purchaser  from  the  reversionary 
heir  of  one  Muddan  Mohan  Sein,  and  in  that  capacity  sued  to 
recover  possession  of  three  small  plots  of  land  belonging  to 
Maddnn  Mohan's  estate. 

The  defendant  claimed  by  purchase  from  an  original  par- 
chaser  from  Harripria,  the  widow  of  Muddun  Mohuui  and  alleged 
that  the  widow  had  sold  for  purposes  which  the  Hinda  law« 
allowed,  mz.,  payment  of  her  husbands  debts,  performance  of  liis 
8r<idh  at  Gya  and  the  marriage  of  his  daughter.  The  date  of 
the  sale  by  Hurriprira  was  19th  Sawnn  1254  (3rd  August  1847), 
and  she  died  on  the  3rd  Assur  1266  fl6th  June  1860). 

The  Munsif  held  that  there  was  no  proof  of  any  necessityi 
and  no  proof  that  the  land  was  sold  either  for  Muddun  Mohan's 
debts,  or  for  his  daughter's  marriage.  He  did  not  consider  the 
performance  of  the  Gya  sradh  to   be  a  necessity  justifying  a 


On  appeal  the  Subordinate  Judge  upheld  the  judgment  of  the 
lover  Court  on  the  grounds  that  it  was  not  proved  that  the 
land  in  question  had  been  sold  either  for  the  payment  of  the 
debts  of  Muddun  Mohun,  or  to  defray  the  expences  the  of  hia 
daughters  marriage,  but  he  refused   to  consider  the   question 

♦  Special  Appeals,  Nos.968,959,  and  960  of  1872,  from  the  decrees  of  the  Subordi- 
nate Judge  of  Sylhet,  dated  the  Ist  April  1872,  modifyiugthedeorees  of  the  Uunsif 
of  that  district,  dated,the  23rd  January  1871. 
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irhetlier  the  performance  by  a  Hindu  widow  of  her  husbanded        ^^^^ 
9ta3h  at  Grya  was  a  necessity  which  would   allow  her  to  sell  a    Mohamko 
(K>rtion  of  her  husband^s  estate. 


UsHRTJf 

V. 

BROJSSfiUBfti 

The  defendant  appealed  to  the  High  Court.  Dobsh. 


Baboos  Srinatk  Dass  and  Girish  Chunder  Okose  for  the 
appellant* 

Baboo  Bdtna  Chum  'Bannerjee  for  the  respondent. 

Baboo  Srinath  Doss. — The  performance  of  the  husband^a 
9fadh  at  Gya  is  an  expense  allowed  by  Hindu  law.  If  the 
widow  has  done  any  thing  for  the  benefit  of  her  husband^s  soulj 
tbe  reversioner  cannot  dispute  it. 

Baboo  Bama  Chum  Bonnerjee. — ^A  pilgrimage  to  Benares  hag 
been  held  to  bejnot  a  legal  necessity — HuruMohun  Audhikaree  v. 
Sreemutty  Auluck  Monee  DA83ee  (1).  A  pilgrimage  to  Gya  ia 
not  contemplated  by  the  writers  on  Hindu  law. 

t    Baboo  Srinath  Doss  in  reply^ 

Cur.  adv.  vuW 

The  judgment  of  the  Ootirt  was  delivered  by 

Glovbb,  J.  (after  shortly  stating  the  facts). — The  point  taken 
before  us  in  special  appeal  is  that  the  Subordinate  Judge  did  no^ 
take  into  consideration  the  question  whether  or  not  the  widow 
went  to  Gya  to  perform  her  husband's  atadh,  and  whether  there 
was  a  sufficient  necessity  according  to  Hindu  law  for  her  selling^ 
property  to  enable  her  to  do  so.  The  appellant  also  objected 
that  the  Subordinate  Judge  had  givea  no  opinion  as  to  the 
"  necessity'^  of  the  Gya  sfadh. 

I  do  not^  I  confess,  see  much  probability  of  the  special  appeL 
laat  gaining  anything  by  a  remand^  but  at  the  same  time  I 
think  he  has  a  right  to  ask  it.  The  Subordinate  Judge  has 
decided  that  there  was  no  proof  of  Muddun  Mohun's  having  left 
debts>  nor  that    the   marriage   expense  of  his  daughter  required 


(1)  1  IF.  B.,  252. 
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1S73        {\yQ  sacrifice  of  his  landed  property^  bat;   he  has  not  found  on  iha 

'  MoBAMKD     other  alleged  necessity^  viz.,  the  Gya  sradh. 

V,  Novv^  according  to  bindn  ideas,  the    performance  of  a  deceased 

^*D^^^^"  husband's  sradh  at  Gya  would  be  a  very  proper  and  reasonable 
necessity,  inasmuch  as  the  soul  of  the  deceased  is  supposed  to 
be  greatly  benefited  thereby.  Such  a  pilgrimage  would 
tindoubtedly  be  a  religious  purpose  supposed  to  conduce  to  the 
spritual  welfare  of  her  husband,  which  would  give  a  widow  a 
larger  power  of  disposition  than  she  would  ordinarily  have,  The 
Collector  ofMasuUpatamy.  Oavaly  V&nkata  Narainapah  (1)  :  but 
I  do  not  understand  that  the  sradh  pilgrimage  to  G-ya  can  be  pat 
any  higher  than  a  very  necessary  and  meritorious  performance. 
A  widow  ought,  perhaps,  to  perform  it^  but  she  is  not  absolutely 
bound  to  do  so ;  it  is^  I  should  say,  one  of  those  ceremonies  for 
the  due  performances  which  a  widow  might  fairly  and  properly 
alienate  a  moderate  portion  of  her  late  husband's  estate^  but 
that  she  would  not  be  justified  in  disposing  of  the  entire  property 
for  that  object ;  Vyavashta  Darpana,  vol.  I,  63. 

The  subordinate  Judge  must  decide  therefore  on  the  evidence 
whether  the  defendant  hus  proved  that  there  was  any  necessity  for 
selling  these  three  plots  x>f  land,  for  the  purpose  of  providing 
funds  for  the  Gya  aradhy  which  would  no  doubt  involve  the 
question  whether  Muddun  Mohun  left  other  property^  from  the 
income  of  which  the  pilgrimage  in  question  might  have  been 
performed  without  selling  the  landed  estate.  My  own  impres- 
sioQ,  after  reading  the  subordinate  Judge's  judgment,  is  that  he 
fouud  that  there  was  such  an  income,  but  the  wording  ia  not  I 
admit  very  clear. 

It  has  been  said  that  the  defendant  will  have  great  difficulty  at 
this  distance  of  time  in  proving  what  is  necessary.  No  doubt^  he 
will  liave  great  difficulty  ;  and  so  far  as  I  have  seen  the  evidence^ 
I  doubt  whether  any  decision  on  this  point  could  be  come  to. 
But  the  defendant  is  himself  to  blame :  it  is  clear  from  his  written 
statement  that  he  know  what  ho  had  to  prove  ;  and,  if  his  witnesses 
do  not  in  the  opinion  of  the  Subordinate  Judge  prove  it,  he 
cannot  complain  if  his  judgment  is  against  him.     All  purchfllseni 

(l)8Mooer*Bl.A.,  529- 
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inmi  a  Hinda    widow  know,    or    onglit    to  know,  by  this  time, ]^^[^ 

Ib^  extreme  risk  of    sucli    a  transaction  ;  and  if  they    choose  to    Mohamrq 
nm  it,  and  to   buy  without  consulting  the  next  heirs,  or  without      Ubheui? 
takinsf    such  further    steps    as    would    enable   them    at    some  Beojessureje 
fatnre  time,    should  necessity  arise,    to  prove    that    they  made 
diligent    and  careful    enquiry    as  to  the    existence  of    a    legal 
necessity  before  buying,  they  must  take  the  consequences.     The 
defendant  here  is  rather  in  a  worse  position,  as  he  is  a  purchaser 
from  the  original  buyer.     However,  if  he   considers  that  there  is 
Bofficient    evidence   in    the  record    to    enable    the  Subordinate 
Judge    to  decide    that  there    was    no    income    from    Muddun 
Mohan's  estate>  and  that  the  only  way  for  the  widow  to  perform 
the  Oya   sradh    was  to    sell  the    land,  he  is    entitled  to  ask  for 
a  remand  for  the  purpose  of  supplying  the  omission. 

If  the  Suborditiate  Judge  considers  that,  in  respect  of  any  of 
the  three  plots  there  is  evidence  sufficien<^,  he  will  dismiss  the 
plaintifE's  claim,  so  far  it  being  I  consider  a  reasonable  necessity 
according  to  Hindu  law  that  a  widow  should  perform  her 
husband's  Gya  sradh  if  circumstances  render  it  practicable,  and 
that  she  may  for  this  purpose  alienage  at  least  a  portion  of  hia 
eAate. 

Costs  will  follow  the  result* 

Case  remandedK 


B(f(m  Sir  Richard  CotAch,  Kt.,  Chi^  Justice.  Mr,  Justi/se  Phew;  and  Mr. 

Justice  Aiitslie.  187d 

March.  21. 
BI83BS3UB     LALL     SAHOO     and    anotbee   (PlaintifpbJ  v;  RAM  - 

TUflUL     SINGE    AND    OTHERS   fDllENDANTs;.* 

Bjoeeuiion  of  Decree— Revenue  Sale  set  aside—Refund  of  Purchase-money. 

In  eseoation  of  a  ^eoreo,  A  the  decree-holder  caused  the  right,  title,  and  intereft      g^^  ^^ 
<rf  B,  the  jadgmeat-debtor,  in  certain  surploa  proceeds  of  reTeaue  sale  then  in  the  15  B  jj  Jt  209- 
hinda  of  the  Collector  to  be  8old,aQd  Q  became  thej)urohaser  thereof.  On  confirma-  1  ^  R 1  Q^^ 
tienof'the   judicial  sale,    A  took  out   from  the  Court  a  portion  of  the  amount  95^ 

P%id  bj    C,  in    satis^tion  of    his  decree.    The  balance    was  taken  out  by  other 
decree-holders  in  satisfaction  of  their  decrees  against  B.    B  instituted  a  suit  for, 

*  lUffalar  Appeal,  No.  189,  from  a  decree  of  the  Subordinate  Judge  of  Tirhoot^ 
^iatod  the  27ili  May  1872. 
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187S         And  ol^tained  a  decree.setting  aside  fclie  revenne  sale.  C7. applied  to  the  CoUeciorfflr 
payment  to  him  of  the  surpliia  proceeds    of  the  revenae  sale,  hat    was  refused  oa 


T    ^^^'^*     the  ground  that  tho  sale  had  been   set  aside.    In  a  suit   brought  by  C  against  A 
and  B  for  recovery  of  the  amount    paid  by  him  for    the    purchase  of  the  surptoB 
Bamtubul    proceeds  of  the  revenue  sale  ; 

SiNOH. 

Beld  that  B  was  liable  to  refund  the  amount  and  interest. 
Sowdoumini  Chowdrain  v.  Krishna  Kishor  Voddar  (1)  distinguished. 

Shewpresadd  Sookul,  a  decree -holder,   ih  order  to  realize  ibe 

amount  due  under  his  decree  from  Ramtuhul  Singh,  one  of  the 

registered    proprietors  of    Mehal  Muleck,  Alipore,    Boozurg,  in 

Pergunnah  Balaguch,  caused  the  right,   title,  and  interest  of  the 

judgment-debtor    in  the   surplus     proceeds  of   sale  of    the  said 

mehal    (which    had    been    sold  for     arrears    of  revenue),  viz., 

Bs.  1,39,693,  held    in  deposit    by  the  Collector  in  names    of  the 

Baid  Kamtuhul  Singh  and  his  co-sharers,  to  be  attached  and  sold 

on  the  18th  February  1868.     Baboo  Bissessur    Lall    Sahoo  and 

Sodisht  I^all  Sahoo  purchased  the   same  in  the  name  of  Juldbari 

Pandah    for    Rs.  8,000.     After    confirmation   of    the    sale,    a 

certificate' of  sale  was  with  the    consent    of    Juldbari  granted  to 

Bissessur  Lall    Sahoo    and  Sodisht  Lall.     Out  of    the  Rs,  8,000 

paid  into  Court  by  ihe  purchasers,  a  sum  of    Hs.  4,970-9-3i  was 

drawn  out  by  Shewperaaud  Sookul  on  account  of  the  amount  dno 

under  the  decree  for  which    the  sale  was  effected  ;  another  sum 

of  Rs.  407-7-9    was    taken  by  him    on    account    of  money    due 

under   another  decree,  and    the  remainder  by  other  parties  who 

held  decrees  against  Ramtuhul  in  satisfaction  of  their  respectire 

decrees.    Bissessur    Lall    and    Soodisht    Lall  applied    to    the 

Collector  to    make  orer    to  them  the   sum  of  Rs,  35,520-14,  the 

share  of  Ramtuhul  out  of  the    deposit  in  the  Collectorate.     The 

Collector  rejected  the  application  on  the  ground  that  the  revenue 

sale  of  the  mehal  had    been  set  aside  by  the  High  Court.     That 

decision  of  the  High    Court    is  now  under   appeal   to  the  Privy 

Council. 

Bissessur  Lall  Sahoo  and  Soodisht  Lall  brought  the  present 
suit  against  Ramtuhul  Singh,  the  judgment-debtor,  Baijhatb 
Sookul,  the  representative  of  Shewpersaud  Sookul,  the  decree- 
holder,  at    whose    instance    the    property  was    sold,    and  Rasa 

a  4B.L.li,F.  B.,U. 
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B^urose  Singt,  Bhoopnarain  Singh  ^nd  othei^,  wbo  in  execution        ^^^ 
oi&eir  respective  decrees  ,toQk  oat  a  portion  of  the  consideration.    Bissessub 
mojicgr  paid  by  the  plaintiffs,  for   recovery  of    the  amount  paid  ^^^^J^^^^ 
by  them   for  the  purohfvse    of  the  right,  title,  and  interest  of    Eamtubtj^ 
the  defendant,  Ramtuhul  Singh,  in  the   surplus  proceeds  of  the 
revenue  sale  of  Mehal  Mulleck,  Alipore,   Boozurg,  with  interest^ 
01^   tl^e    ground    that   at   the    time     of    sale,    the    defendant, 
Bamtuhul,  had  a  right  to  the  surplus  proceeds  of  the  revenue 
Bale,  and    that  as    the   debt  of    the  judgment-debtor  had  been 
Batisfied  with  the  amount  psud  by  the  plaintiffs,  they  were  entitled 
to  recover  the  amount  with  interest. 

The  defendant,  Ramtuhul  Singh,  set  xip{inter  alia)  in  his 
written  statement  that  he  had  not  acquiesced  in  the  sale  for 
arrears  of  revenue ;  that  that  sale  had  been  set  aside  by  the  High 
CJourt  ;  that  he  had  no  right  or  interest  in  the  proceeds  of  that 
Bale ;  that  he  did  r^ot  receive  any  sum  from  out  of  the  amount 
p^id  by  the_  plaintiffs  for  the  purchase  of  the  surplus  proceeds 
of  die  rev^ei^ue  Qale  ;  and  t(hat  he  wa^  not  liable  to  re-pay  the 
amount  to. the  pla^nti^^. 

■The  defendants  BaijnathSookul,  set  up  in  his  written  statement 
that  tha  suit  was  iptultjifaripus  y  that  as  the  sale  at  which  the 
plaintiff  became  purchasers  l^ad  not  be^n  set  aside,  they  were, 
not  entitled  to  recover  back  tjhie  an^ount  pajd  by  them ;  that  he 
had  in  good  faith  caused,  thp.  surplus  proceeds  of  the  revenue 
sale  to  bei  sol^ ;  and  th^t,  a^  the  plaintiff  did  not  allege 
anjfrauji-oi:  dishonesty  on  bis  part,  they  were  not  entitled  to 
recoyer  their  purchase-money  from  him. 

The  other  defendants  set  np  in  their  respective  written  state- 
ment^ that  thpy  vei^e  not  liable  to  pay  back  the  p9rtion  of  the 
amount  takeu  oat  by  them. from  the  Court. 

The  Subordinate  Jndg^  hejd  ths^t  thesuit  was  not  multifarious ; 
that  there  should  have  been  no  sale  of  the  right,  title,  and  interest 
of  Ewntuhul  in  the  surplus  proceeds  of  the  revenue  sale  unde^ 
8.  242,  Act  VIII  of  1859,  but  the  amount  in  deposit  in  the 
CoUeotorate  should.haye  been  ordered  to  be  paid  to  the  judgment- 
creditor  (if  there  was  no  other  objection  to  such  payment)  . 
that  what  was  sold  could  not  be  ascertained,  as  there  was  au 
appeal  to  the  Privy  Council  from  the  decree  of  th^e  High  Court 
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^^^  wliich  set  aside  the  revenue  sale ;  that  the  judgment-debtor 
B1B8P88UR    Ramtahal,  was  not  bound  to  indemnify  the  plaintiffs  for  the  loss  - 

\.  ^^  incurred  by  them— and,  citing  Sheikh  Mahomed  Basirulla  v. 
Eamtuhul   Sheikh  AbduUah  (1),  dismissed  the  plaintiffs'  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Mr.  Evans  (Baboos  Unnodapersatid  Banerjee  and  Mohe9 
Chunder  Ohowdry  with  him)  for  the  appellants. 

The  Advocate-Oeneral  offg.  (Mr.  Paul)  (Messrs.  Chaunttell^ 
Knotjoles,  and  Roberts  with  him)  for  the  respondent  Ramtnhul 
Singh. 

Baboos  Chunder  Madhub  Qhose  and  Abinash  Ohunder  Banerjea 
for  the  respondent  Baijnath  Sookul. 

Mr.  Evans  for  the  appellants  contended  that  the  plaintifl& 
were  entitled  to  a  refund  of  the  purchase-money-— ^  Bank  of 
Hindusian,  Cdina,  and  Japan  v.  Fremchand  Bai  Ohand  [2) . 
Sowdamini  Chowdrain  v.  Krishna  Kishor  Poddar  (3)  was  not' 
applicable  to  the  present  case,  as  the  sale  of  the  money  was 
ultra  vires.  The  law  (s.  242,  Act  VIIT  of  1859)  prevents 
the  sale  of  money  in  execution  of  a  decree,  and  prescribes  tfao 
mode  in  which  it  is  to  be  dealt  with,  towards  satisfaction  of  the 
decree.  The  judgment-debtor,  having  illegally  brought  to  salo 
property  which  was  not  liable  to  be  sold,  and  induoed  the 
plaintiffs  to  purchase  it,  was  a  necessary  party  to  the  suit. 
The  revenue  sale  has  been  set  aside  by  the  High  Court.  The 
judicial  sale  was  void  for  failure  of  consideration,  and  for  want  of 
power  in  the  Court  to  sell  the  money.  S.  205,  Act  VIII  of  1869, 
is  modified  by  s.  237.  If  the  appeal  to  the  Privy  Council  be 
successful,  neither  the  purchaser  of  the  talook  nor  the  judgment- 
creditor  would  be  a  loser.  The  sale  wa^  valid  in  the  first  instanoe* 
It  is  by  the  proceedings  of  the  defendant,  Ramtnhul,  that  his 
interest  in  the  sum  of  Rs.  35,000  has  vanished.  He  has  go^ 
back  the  talook,  and   the  questioa   now  is    whether  the  Coor^ 

(1)  4  B.  L.  R.,  App.,  35.  (Z)  4  B.  L.  R.,F.  B.,  lU 

(3)  6  Bom.  Rep.;  0.  C,  83. 
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vould  allow    him  to   retain    the  talook,   as  well  as    theamonnt       ^^73 
paid  by  the   plaintiffs    for  its   purchase.     It  was    no  voluntary    Bissessub 
payment    of  the  debt   of  Eamtuhul.     The    payment   was  made  ^^^  ®^"^ 
ihroagh  RamtnhaPs  agent^  that  is^    the  Court  for  the  purpose^    IL^tuhul 
of  Ramtnhul,   for    something  sold   in    which  he  had  no  right. 
It  is  payment  to  him  for  a  consideration  which  has  failed.  SAeift^ 
Mahomed   Sasirulla  v.    Sheikh  Abdulla    (1)    is  not    applicable 
to  the  present    oas^^    as  it    is  an  eviction^  not  by  a  third  party^ 
bat  by  the  person    himself  who  has    nsed  the    money  paid    to 
the  plaintiff  for  the  purchase  of  his  interest.     The  pendency  of 
the  appeal  before  the  Privy  Council  does  not    alter  the  case.    If 
the  revenue  sale  be  set    aside^    the    purchaser  at  the  sale  will  be 
entitled  to  his  purchase-money^    and  Ramtuhul  will    take    back 
his  property.    If  the    sale    be    confirmed^    the    purchaser  will 
take  the  talook,  and  Bamtuhul  will  be  entitled  to  the  purchase- 
money^  the  plaintiflb  waiving  their  right  to  the  surplus  proceeds 
of  sale. 

Baboo  JInnodapersaud  Baner}ee,  on  the  same  side^  contended 
that,  if  the  order  of  the  Civil  Court  had  been  for  payment 
to  the  decree-holders  of  the  surplus  proceeds  of  the  revenue 
sale,  instead  of  the  order  for  sale  of  the  surplus  proceeds,  the 
jadgment-debtor  would  have  had,  under  s,  S4,  Act  XI  of  1859^ 
to  pay  the  amount  so  taken  away  before  he  could  obtain 
possession,  although  by  a  different  proceeding  the  debt  of  the 
judgment-debtor  is  satisfied.  Upon  the  same  principle,  the 
defendant^  Ramtuhul,  canuot  be  permitted  to  have  the  sale 
annulled,  and  at  the  same  time  regain  the  benefit  of  the  money 
paid  by  the  plaintiffs,  and  applied  towards  satisfaction  of  hi  d 
decree. 

The  Advocate^Qeneral  contended  that  the  case  of  Sheikh 
Mahomed  Basirulla  v.  Sheikh  Abdulla{l)  was  applicable  to 
the  present  case.  The  purchaser  is  not  entitled  to  get  baok 
his  money  as,  the  judicial  sale  has  not  been  set  aside.  The 
revenue  sale  is  not  finally  set  aside  since  the  appeal  to  the 
Privy    Council    is    pending.     The    plaintiffs  have   no  right  of 

(1)4B.L.R»,  App.,   35. 
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1873        actioti*    Even  ii   tBesale    be    inTalid,    tliey    have    nori^htlfe 

B188E88UE    -recover  the  amonnt*    The  paytnent  wad  not  Blade  at  the  r^ttert 

Lall  Sahoo  of  Ramtuhul  nor    td    his  use.     There    is  n6   Cade  iti  which  tlld 

Bahtuhitl    Court    has  been   considered  an  agent  for  the  jtidgtnent^debtot. 

SiifQH.      fjijj^  daim  may  be  against  the  jttdgment-oreditor.    ihe  sile  waft 

not  ejected  by  B^nituhnl.    There  Mras  no  ^^encjr   in  the  Coar^ 

There   is  n6  privity  between    the    judgment-debtor    and    tUe 

Conrt.    The    subject  of   sale    wais  the  money  in  ddposit  ill  tM 

Gollectorate.    When  a  person  with  his  ^y^^  6^6n  puV>6h&se&  A 

thing,  and  afterwardis  findd     that  the  judgment-debtor  has  no 

titloy  he  cannot  say  that  the  consideration  has  failed. 

B^boo  Ahinash  ChunderBanerjeetorthB  respondent,  Baijnatfi' 
SooknJ,  contended  that  there  Was  no  clause  of  taction  ag^n^t 
the  decree-holder.  The  plaint  discloses  no  cduse  of  action 
agiainst  him.  If  the  judicial  sale  is  valid  and  there  is  n6 
contention  against  its  validity^  any  act  done  by  the  judgment 
debtor  cannot  be  set  up  against  the  decree*holder' 

Baboo  Unnodapersaud  Batierjee,  in  reply,  cited  Rambtm 
Chittangeo  v.  Modhoosoodun  Paul  Qhowdhry  (1). 

The  judgment  of  the  Court  was  deliverd  by 

CouGH>  C.  J»  (who,  after  shortly  stating  the  factsj  continued).*— 
The  case  of  Sowdamini  Chowdrain  v  Krishna  Kishor  Poddar{2) 
is  different  from  the  present,  and  the  decision  there  does  not» 
I  think,  apply  to  it.  There  the  plaintiff  had  lost  the  properfgf 
which  he  had  bought  in  consequence  of  its  being  found 
that  the  judgmeot-'debtor  had  no  title  whatever  to  it>  a  third 
person  having  recovered  it  by  showing  that  he  was  the  person 
lawfully  entitled  to  it«  In  the  present  case,  the  loss  to  thV 
plaintiffs  was  caused>  not  by  the  judgment-debtor  having  nO  title 
to  the  property,  but  by  his  asserting  his  title»  and  by  virtue  of 
bis  getting  the  sale  set  aside.  He  has  obtained  a  decree  of 
this  Court  by  which  he  has  recovered  the  property,  and  if  the 
plaintiffs  do   not  suocaed  in  the  Ipresent  suit,  he  will  not  only 

(1)  Hef  from  S.  C,C.|  Kiahiia£;har>  15Ui  April  1667*     (2)  4  B.  L.  B.,  F.  B.,  11* 
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kMip  it,  bat    will  get  debts    to  tlie  amount  of   IBs.  8,000^  for       ^z 
wUeh  his  property  was  liable  to  be  attaebed  and  sold^  paid    witb    ^linamm 
(Jbe  plaintiffs'  mcfney.  ^^  Saho6 

I  think  the  rale  that  ong'ht  to  be  applied  in  this  case  ii^  that  IJAUTuRtrL 
which  is  applied  by  Courts  of  Equity,  where  sales  are  set  aside  ^'"^^ 
on  aooount  of  fraud,  or  for  other  reasons  whroh  are  held  by  the 
Coatt  to  vitiate  the  sale.  Lord  Gottenham,  in  Sellamy  y* 
Sabme  (1),  says  as  to  such  oa^es : — "  The  Court  proceeds  upon  the 
groand  that  as  the  transaction  ou^ht  never  to  have  taken*  ptace^ 
80  the  rights  of  the  parties  are,  as  far  as  possible,  to  be  placed  in 
t4e  situation  in  which  they  would  have  stood  if  there  had  never 
been  any  such  tran^actio  i."  That  rule  is  applied  by  him  in 
the  case  quoted  to  the  setting  a^ide  a  conveyance  on  account  of 
fmad  and  ordering  a  reconveyance.  If  in  such  a  case  the 
purchaser  is  to  have  back  his  purchase-money,  it  is  equitable 
that  he  should  in  the  present  case.  The  rule  is  also  appliedwhere 
an  annuity  is  set  aside  on  account  of  a  defect  in  the  memorial ; 
an  account  is  taken,  and  the  defendant,  the  purchaser  of  the 
annuity,  is  allowed  his  principal  and  interest  and  costs.  The 
remarks  of  the  Subordinate  Judge  in  regard  to  the  nature  o£ 
this  purchase  by  the  plaintiff,  might,  in  many  cases*  be  applied  to 
the  purchase  of  an  annuity,  frequently  a  vdry  speculative  traus* 
aetion.There  is  also  another  instance  which  may  be  mentioned^ 
in  the  case  of  Belcher  v.  Vardon  (2),  where  securities  were  set 
aside  on  account  of  usury  at  the  instance  of  the  assignees  of  a 
bankrupt.  In  that  case,  the  defendant  had  leave  to  prove  his 
advances  with  legal  interest. 

I  am  of  opinion  that  the  rule  ought  to  be  applied  in  the 
present  «case,  and  that  the  plaintiffs  are  entitled  to  be  restored  to 
the  position  in  which  they  would  have  been  if  the  sale  for  the 
Ooremment  revenue  had  not  taken  place.  It  is  a  mistake  to 
apply  to  a  case  like  the  present  the  rule  stated  in  Addison  on 
Gontracts  as  to  voluntary  payments.  The  payment  here  was 
not  voluntary  ;  it  was  made  on  account  of  the  purchase,  and  is 
not  to  be  regarded  as  a  voluntary  payment.  It  is  trud  that  the 
plaintiffe  were   not  parties  tb    the  sale  and  purchase    which  was 

(U  2  Phillips;  425,  soe  U2.  (2)  2  Oollyer,  162,  fiee  175. 
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1^^^  set  aside.  They  boaghfc  tte  interest  ia  the  surplus,  but  the 
BiBBFsscB  oonsequeoce  o£  the  jadgment^debtor  succeeding  in  setting  aside 
\,  ^^  the  Grovernment  sale  was  to  obliterate  the  surplus  and  preveo^ 
Bamtuhul  ^1j^  plaintiflfs  from  getting  any  part  from  it.  I  think  the  proper 
course  would  have  been  to  have  made  the  present  plaintifite^ 
parties  to  the  suit  for  setting  aside  the  Govrnment  sale,  if  tbe 
purchase  1^  the  plaintiff  was  confirmed  before  the  hearing  oi 
the  suit»  as  they  had  an  interest  in  the  sale  not  being  set  aside, 
and  would  be  affected  by  the  result.  It  does  not  appear  when 
the  suit  for  setting  aside  the  sale  was  heard.  If  they  had  been 
parties  to  that  suit,  the  Gourt,in  making  the  decree  setting  asid^* 
the  sale,  ought,  and,  it  must  be  presumed,  would  have  directed 
that  it  should  be  set  aside  upon  the  plaintiff  therein  paying; 
to  the  present  plaintiffs  the  money  which  they  had  paid.  Lird 
Cottenham  says  in  the  passage  which  follows  the  one  I  have 
quoted  : — '^  In  setting  aside  sales  of  this  kind.the  Court  considers 
the  purchaser  as  in  the  situation  of  a  mortgagee,  so  far  as  he  has 
made  payments  in  consequence  of  the  sale.''  On  that  ground 
therefore,  I  think  the  plaintiffs  are  entitled  to  succeed  in  the 
present  suit,  and  to  recover  what  they  have  claimed  for  the 
principal  money  and  interest. 

In  consequence  of  an  appeal  being  now  pending  in  the  Privy 
Council,  it  is  necessary  to  declare  that,  should  it  be  suocessfol 
and  the  decree  of  this  Court  be  reversed  and  the  s  ale  for  arrears 
of  revenue  stand  good,  the  present  plaintiffs  are  not  to  have  any 
rights  whatever  in  consequence  of  it.  By  bringing  this  suit, 
they  elect  to  consider  the  sale  hs  set  aside,  and  to  have  back 
their  purchase-money.  Having  made  their  election  and  treated 
the  sale  as  set  aside,  they  cannot  take  advantage  of  any  decisioa 
that  may  be  made  by  the  Privy  Council  reversing  that.  They 
must  abide  by  what  thoy  now  ask  for,  and  the  sale,  so  far  as 
thoy  kre  concerned,  must  be  treated  as  finally  se  t  aside. 

Then  the  next  question  to  be  considered  is  in  regard  to  the 
costs.  The  plaintiffs  have  shown  that  they  are  entitled  to 
succeed  in  the  suit,  and  the  person  who  is  li  ible  to  pay  the 
money  is  the  first  defendant,  Ramtuhul  Singh,  and  he  ought  to 
pay  the  plaintiffs'  costs  of  thoBuit. 

As  to  the    second    defendant,    the    representative    of      Shco 
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Pershad   Singh,   he  attached   the   surplus  in   the  hands  of  the       ^^^ 


Coffector,  which  he   had  the  right  to    do,  but  then  he    ought  to    Bn 
have  ascertained  whether,  instead  of  putting  up  to  sale  the  share 


V. 


61  the    surplus,  which    seems    to  have  amounted    to  more  than    ^amtuhui* 
Ks.  35,000,  he  could  not  have  obtained    an    order  to    have   the      »"<«' 
amount    which    was  due  to   him,    Rs.  4,970-9-3^,  paid  to  him. 
His  conduct  appears  to  be  such  that  he  oughb   not  ta  receive  his 

costs,  but  ought  to  be  made  to  pay  them  himself. 

As  to  the  third,  fourth,  fifth,  and  sixth  defendants,  namelytha 
other  decree-holders  who  were  paid  out  of  what  remained  of  the 
purchase-money  paid  by  the  plaintiffs  after  satisfying  Shea 
Pershad  Singh,  they  do  not  appear  deserving  of  any  blame. 
They  received  their  money  from  the  Court  out  of  what  remained 
after  satisfying  the  attaching  creditor,  and  they  ought  not  te 
bave  been  made  parties  to  the  suit.  The  plaintiffs  must 
therefore  pay  their  costs* 

There  will  be  a  decree  accordingly,  and  the  plaintiffs  will 
recover  from  the  first  defendant   the  amount  claimed  with  costs^ 

Appeal  allowed. 


Brfare  Sir  Richard  Oouck,  KU,  Ohief  Justiee,  and  Mr,  Jitetice  Kemp^ 

8ITABAM,    aJda$   KBBRiL   HEERAH,    (DfiFRNDAirt)  v.    MUSSAMUT         1873- 
AHBEREE  HBERAHNEB  (Plaintiff).*  ^ay9. 


Hindu  Law  ^Marriage — Public  Policy^-'Vaid  Ooniract^^ABsam^ 

A  contract  entered  into  by  Hindus  living  in  Assam  by  which  it  is  agreed  thafe 
tipon  the  happenmg  of  a  certain  event,  a  marriage  is  to  become  null  and  void,  ia 
fMmtmry  to  the  policy  of  the  law,  and  a  suit  cannot  be  maintained  upon  it 

In  this  case  the  plaintifE  sued  to  have  her  marriage  with  the 
defendant  cancelled,  alleging  that  he  had  yiolated  the  conditions 
of  a  bond  executed  by  him  before  his  marriage  with  her/ by 
which  he  engaged  to  consider    his  marriage   yoid  if  he  ever  left 

*  Special  Appeal,  No.  ^6  of  1872,  from  a  decree  of  the  Assistant  Commissioner 
•nd  Subordinate  Judge  of  Barpettah.  dated  the  16th  January  1872,  reversiag  a 
decree  of  the  Munsif  of  that  District,  dated  the  9th  September  iSlt, 
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^^       the  village  ia  wliicli  the  plaintiff  and  her » f reincU  resided^  or  io 

BiTAw^AMjalian  ^^^  ^^  QTUoI^yi  or  in  the  ev^n  of   his  marrying  wother  woai^n. 

^J^^        The  (Jefendant  4pnied  haTing  exeonted  the   bond,  or  having 

V.         married  again^  or  havipg  acted  cmelly  to  the  plaintiff,  and  there* 

^aS!I^    ^^^  denied  the  jorisdiction  of  the  Coort  to  fiyd  that  hie  marriage 

BuftAHnu.  ^ith  the  plaintiff  was  null  and  void. 

The  plaintiff  b^d  obiiained,  on  the  10th  September  18^9,  an 
ex  parte  decree  against  the  defendant^declaring  her  marrri^ge 
to  be  nnll  and  void  according  to  the  terms  of  the  bond  given 
by  the  defendant,  and  it  would  appear  that,  on  the  strength  of 
this  decree,  she  married  again,  and  her  right  to  do  so  was  not 
t  questioned  by    the  defendant. 

On  the  24th  April  1871,  the  defendant  applied  for  a  rehear- 
ing of  the  oase  which  had  been  decided  ex  parte,  and  on  the  25tii. 
Augnst  1871,  the  suit  was  reheard  by  the  Munsif  who  was 
officiating  for  the  Munsif  who  had  passed  the  ex  parte  decree. 

The  Mansif  found  that  the  execution  of  the  bond  was  not 
proved ;  that  the  defendant  had  never  been  guilty  of  any 
infringement  of  the  terms  of  the  bond ;  and  that,  even  if  the 
bond  had  l^een  proved,  it  was  not  legal,  as  its  terms  were  in 
opposition  to  the  provisions  of  Hindu  law,  which  recognizes  no 
provisions  for  divorce  after  the  parties  have  once  been  married. 

From  this  decree  the  plaintiff  appealed  to  the  Sabordinate 
Judge  of  Burpettah.  the  Judge  held  that  the  bond  was 
proved  ;  and  went  on  to  say  that  the  officiating  Munsif  had 
asserted  that  the  Hindu  law  contained  no  provision  for  divorce 
but  that  the  Cpurt,  under  the  provisions  of  Act  II  of  I86b] 
could  take  cognizance  of  numerous  decisions  passed  by  the 
local  Courts  in  Assan^  by  which  ^h^  rightfl  of  the  ep-calle^ 
Hindu  inhabitants  of  the  province  tp  tiie  privilege  ol  flivime 
had  been  recognized ;  that  in  fact  nothing  was  more  common 
%^^  foy  a  husband  and  wife  to  agree  to  a  divorce  by  a  duly 
pxecutQd  deed,stating  that  th^  had  mutually  consented  to 
4i^Qlvp  the  Qontract,  and  that  in  such  cases  the  wife  has  been 
4eem^  fr^e  to  ijaarry  again;  that  when  no  written  deed  e{ 
divorce  was  executed,  the  ceremony  of  tearing  a  betel-leaf  in 
tWQ  hy  the  parties  was  considered  sufficient  for  all  purposes; 
l^t  whatever  the  provisions  of  Hindu  law  might  be  a^  rej^ar^ 
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tlie  inliabitaQts  of  Bengal,  it  was  clear^fcbat,  bo  far  as  tbe  question       I^ 
ef  diyorce  was  concerned,  it  failed    to  agree  with  local  usage  in  aiTABAM^a^tM 
Assam,    wkich  was    to  beeome   operative   in    the   erent  of  the    £[^t 
defendant  being   gnilty  of    violation  of  certain    conditions^  and  t* 

llia^  k}^  oooditions    waM  proved    to  have    been  violated.     The     j^m 
Jndge   reversed   the  order    of  the    lower  Conrt,    and  allowed  ^■■»^«'*' 
the  plfkiQtiffs  appeal  with  costs.     The  defendant  appealed  to  the 
High  Court. 

Baboo  Abhoy  Ohum  Bow  for  the  appellant. — Divorce  is  not 
jflUpwed  ^7  Bipdu  lnw-^^^*  v.  Korean  Oqja  (I)-  Even  if  there 
were  a  castom  allowing  divoree,  it  could  not  prevail  against  the 
lexpress  provisions  of  the  law.  There  is  np  evidence  of  each  a 
MStOfflf 

Faboo  Bogonauth  Boss  for  the  respondent. — [Couch,  O.J. — 
Ton  have  to  show  that  a  custom  in  Assam  which  varies  Hin4(l  IftV 
<W|  be  fidmttedO  The  Assamese  are  not  strictly  Hindus^  there- 
fore it  eannot  be  said  that  they  are  bound  by  the  strict  letter  of 
Qii^4M  ll^w  Jt  gannpt  bp  said  that  such  a  contract  is  immoral, 
mm  tkere  is  a  law  allowing  divorde.  The  Court  had  power  to 
ti^ke  QO^nisanoe  of  the  local  Q^8tom,  and  when  that  is  proved,it 
0¥erri4ee  the  strict  letter  of  the  law. 

Bafcoo  Abhoff  Ohum  Boae  vc^  reply. — ^The  custom  if  proved 
will  not  ^eiri^e  tb^  law.  The  Hindv  law  of  Bengal  Proper  is 
applicable  to  Ajsam*^— Poepo  Dabea  v.  QMndo  Deb  (2). 

0)  1  Bom.  H.  0.  Bep.,  124.  |^o  one  appeared  fpr  the  rMpoii4ent' 

Mr*  ffm^tm  Mool^ffH. 

Tac  Court  d»]ir6i«4   the  f oHowiiig 
The  ffjOk  Jm8  1871.  jndgiiMBtB  :— 

BESPO  PABBA.  {PhMStnm)  v. 

qOPlKDQ  PS9  (Dsnu^iOfT}.*  9.  Jacmoi^  J.-^TIui  omp  wm  More 

ibis  Court  oa  a  former  oeoawm,  whm  it 

Min4n  Mi9^Wid09^^l,mUM»nr^  wai  remanded  to  the  lower  Appellate 

49mm.  Oeurt,  eevtaln  errera  ia  law  haytaig  beea 

B9lkooBkmgg$hM^0kmn  Qhm  tat  pointed  oat  in  its  deoMoa,  and  it  waa 

Hm  appellant.  ^ire^ted  to  ^lake  farther  enqoiiyiBto 

t  tpedal  Appeal,  Wo.  1S49  of  1870,  ffom  a  decree  of  the  fiabordfnate  Jadge  of 
'KamioopdatedtbelSthlCaTlSTO,  lerening  a  decree  of  the  Monaif  of  that  die* 
tric^  dated  the  18ih  rebroary  m9. 
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1873  The  following  judgments-were  delivered  .— 


Kebba,         Couch,  C   J. — I  take  the  description  of  the  Burit  from  U>e 

Hkbbah     judgment  of  the  Assistant  Commissioner  which  is  appealed  froio. 
-^. 

Ahkzbvb     *^*  ^*'®'  *°^  *^  P*"   *   ^^^  decision 
Bbxbahiibs.  ^P^^  ^^'    '^^^   ^^^^  ^^  ^y  ^^®  plaintiff 

Bamdeb, 


as  the  widow  of  one  Bamdeb,  for  a 
deolaration  of  her  right  and  title  to  a 
certain  piece  of  dharmatar  land,  which 
she  alleged  formerly  belonged  to  her 
husband,  and  of  which  she  asserted  she 
had  been  always  in  possession;bat  which 
the  defendant  haSd  f(qt  registered  in  his 
own  name,  as  well  as  in  her  (plaintiff's) 
name. 

The  defendant  alleged  that,  on  the 
death  of  Ramdeb,  his  father  succeeded 
to  Bamdeb's  property  as  his  next  of  kin, 
and  that  he  and  his  father  had  been  in 
possession  since  Ramdeb's  death,  and 
that  the  plaintiff' was  not  entitled  to  any 
portion  of  the  dharmatar  land. 

The  first  Court  came  to  the  conclusion 
that  the  plaintiff  and  the  defendant  were 
each  entitled  to  eight  annas  of  the  land  ; 
that  the  property  was  family  property  ; 
and  the  grandfathers  of  the  parties  had 
been  brothers  equally  entitled  to  the 
land  which  devolved  in  equal  shares  on 
their  descendants,  the  plaintiff's  hus- 
band and  the  defendants. 

On  reviewing  his  decision,  the 
Asustant  Commissioner  and  Subordinate 
Judge  of  Burpettah  has  come  to  the 
conclusion  that  the  plaintiff^s  claim  is 
wholly  barred  by  limitation.  He  finds 
that  the  plaintiff  is  actually  residing 
upon  a  portion  of  the  land,  and  holds  a 
portion  of  it  in  her  khas  possession  but 
he  finds  that  the  defendant  has  been 
managing  the  property  for  the  last  80 
years  since  the  death  of  the  plaintiff's 
husband,and  he  therefore  considers  that 
the  plaintiff's  title,  if  aiiy,  has  lapsed 
ander  the  law  of  limitation. 

Upon  this  point  this  special  appeal  is 
preferred  to  this  Court ;  and  it.has  befan 
pointed  out  that  the  decision  of  the 
lower  Appellate  Court  is  evidently 
wrongs  imumuch  as  the   very    fact   cl 


this  lady  residing  actually  on  this  laud, 

and  holding  iiv  her  own  sole  possessioo  a 

portion  of  it,  is  sufficient  to  prevent  the 

bar  of  the  law  of  limitation,  at  least  as 

regards  that  portion  of  it  whichis  in  her 

khas  possession.  Then  there  is  the  other 

fact  that  the  names  of  both  the  plaiutiff 

and  the  defendant  have  been  registered 

as  proprietors  of  the  land  since  the  yett 

1264  (1867).    Bven   though  proves  to 

those  years,   the  defendant's   father's 

name  alone  had  been    registered,    still 

such  a  change  having  been  mads  with  the 

assent  of  the  defendant's  father,previoa» 

nndoubtedfy  that  the  de&ndaot^sfsthtfr 

admitted  that  his  possession  of  the  lan^ 

up  to  that  time  had  not  been  independent 

of  and  adverse  to  the   plaintiff's   right* 

The  entry  of  the  pUilntiff's   name   ooor 

jointly  with  the  defendant's  is  a  distinot 

declaration  at  least  that  the  plaintiff  vraa 

jointly  entitUd  to  tWs  Uoid  with:  tte 

defendant    It  is  impossible  under  tbeas 

circumstances  to   understand   how  the 

AssistantCommiseioner  hasoonne  to  the 

conclusion  that  the  j^lntifrs  ^^il|    i* 

barredjunderthe  law  of  limitation.    Ws 

set  aside  his  decision  on  this  point. 

There  only  remains  th«n  te  consider 
the  finding:  of  the  Assistant  Oommis' 
sioner  on  the  merits.  It  was  poiated  oni 
to  him  on  the  former  occasion  that  hs 
was  wrong  in  statingthat  the  defendant, 
as  a  oousion  of  the  i^aintiff'shosbaad,was 
his  next  of  kin,  and  that  he  was  entitled 
te  succeed  to  the  platntiff's  husband's 
property,  the  widow  only  obtaining 
maintenance  from  him.  It  was  pointed 
out  to  him  that  this  was  contrary  to 
ordinary  Hindu  law.  The  Assistont 
Commissioner  states  in  his  judgment 
that,  although  it  may  be  the  law  in 
Bengal  that  a  widow  suooeeds  to  'her 
husband's  estate,  still  that  snoh  is  iket 
always  the  Hindu  law,  inasmuch,  as 
under  the  Benares    school,   id   eertsin 
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He  says :— "  The  plaintiff  sues  to  have  her  marriage  with  the       ^^73 


defendant  cancelled  on  the  strength  of  a  bond   executed  by  him  SiTARAii,<aiaa 
before  his  marriage  with  her  by  which  he  engaged  to    consider      hewuh 
his  marriage  void  if  he  ever  left  the  village  in  which  the  plaintiff         v. 
aiEid  her  friends  reside,  or  in  case  of  cruelty,  or  in  the  event  of     ahbsbib 
hiB  ever  marrying  another  wife*"     He  founds  his  decision  upon  H«»»AHiniB. 
a  breach  of  that  agreement,  saying  the  *'  violation  of  its  condi« 
tions'^  (the  conditions  of  the  bond)  <'  are  shown  to  have  occurred. 


f^lronmstanoes,  fhe  widow  has  no  right 
of  nuNseatioii  to  the  husband's  property. 
And  I  Dtiderstaad  hba  to  presume  that 
it  is  poesiUe  it  may   not  be  the  law    in 


It  does  not  appear  that  any  of  the 
parties  in  this  o«9e  aatort<Ml  that  the 
ordinary  Hinda  law  did  not  apply;  it  does 
not  appear  that  the  Assistant  Oommis- 
sionerhadany  groandfor  saying  that 
the  ordinary  Hindn  law  does  not  apply 
in  the  province  of  Assam.  If  the  law 
differs  in  Assam,  there  must  be  some 
proof  of  that  fact,  it  might  have  been 
distinotly  pleaded,  bnt  it  was  not,and  it 
ini|^  of  eonne  bate  been  easily  proved^ 
bnt  there  was  no  attempt  to  prove  it.  It 
ii  qnite  trae  that  the  widow  only  obtains 
»1ife-ittterest  in  the  property,  and  that 
«|be  is  nnable  to  transfer  it  ezoept  lor 
her  life.  Bnt  there  seems  to  be  no 
groond  whaterer  for  the  presumption 
nsade  by  the  Assistant  Commissioner 
to  the  effect  that  the  law  in  Assam  differs 
from  the  ordinaiy  law  in  Bengal.  The 
widow  is  nnder  the  Hindn  law  entitled 
to  sneoeed  to  her  hnsband'spFoperty^aad 
la  entitled  to  have  her  name  registered 
tts  the  proprietor  of  this  land.  The  first 
Cemxt  seema  to  havo  gone  very  oarefally 
into  the  rights  of  the  parties,  and  that 
Conrt  oame  to  the  conclosion  that  the 
plaintiff  and  the  d^endant  are  each 
equity  eatiUBd  to  8  annas  of  the 
disputed  land.  There  is  nothing  in  the 
decidon  of  the  lower  Appellate  Gonrt 
upon  which  we  can  ftnd  that  the  first 
i^ourt  waa  in  any  way  in  error  in  arriv- 
ing at  that  conclusion.  We  are  there- 
fere    obliged    again   to   set   aside  the 


decision  of  the  Assistant  Commissioner, 
and  to  restore  the  decision  of  the  first 
Ck>urt. 

Bach  party  will  pay  his  own  oosts  of 
this  litigation. 

MooxBBJU,  J.— £  am  also  of  opinion 
that  theAsffistantCommissioner  if*  wholly 
wrong  in  dismissing  the  suit  of  the 
plaintiff.  I  cannot  make  out  bow  the 
Commissioner  thinks  that  the  law  of 
inheritance  in  Assam  is  different  from 
the  law  prevalent  in  Bengal  •'.0.,  the  law 
of  the Dayabhaga.  The  defendant  never 
raised  that  contention  .and  never  pleaded 
that,  under  either  the  Mitakahara  or  any 
other  system  of  law,  he  is  a  preferential 
heir  to  the  deoaseed  Ba  mdeb,or  that  the 
widow  is  no  heir  at  a  U.  The  plea  put 
forward  appears  to  be  that  inasmuch 
as  Bamdeb  had,  at  the  time  of  his  death 
bequeathed  his  share  to  the  defendant's 
f  ather»the  widow  is  not  entitled  tosncceed. 
This  is  not  a  pleathat  the  widow  is  not 
an  heir  according  to  the  law  prevalent  in 
Assam,but  it  ip  quite  consistent  with  the 
law  of  Bengal  proper,  ♦.«.,  the  law  of  the 
Dayabhaga.  The  first  Court  found  that 
the  defendant  has  not  been  able  to  sub- 
stantiate his  allegation  of  a  bequest,  and 
therefwe  gave  a  deer  ee  of  a  moiety  of 
theproperty  to  the  plaintiff  in  right  of 
her  husband.  Where  the  assistant  Com- 
missioner got  a  different  Hindu  law  for 
Assam  is  not  at  all  clear  to  me. 

I  also  would  restore  the  decision  of  the 
first  Court,and  reverse  that  of  the  Com- 
missioner. Under  the  circumstanoes  of 
the  case,  each  party  should  pay  his  own 
costs  throughout. 
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1873  I  therefore  reverse  the  order  of  the  lower  Cowt,  and  deior^  the 


BntmAuMioB  plaintiff's  claim  by  wliicfa  her  ttiarria^e  ^th  the  defetidlizit  tt  td 

HwRAH      ^®  deemed  v^oid^  with  effect  from  date    otL  Whioh  it  is    shown 

11.         he  vit/Iated    the  condition  of  the  mlirriage  afipreement.''      The 

itHSMBs     Assistant  Commissioner  says  that  he  can  take  notice  of  cert&in 

BsBRAaNn.  decisions  of  the  Courts  of  Assam,  ^hidh  show  What  helconsidem 
to  be  a  osagfe  which  would  siipport  this  defcree,  bat  the  osi^ 
which  he  describes  is  not  oae  of  persons  maklngf  M  agfreement 
of  this  kind  that  a  marriage  about  to  be  contracted  is  to  become 
void  on  the  happening  of  certain  erents^but  a  usage  which 
recognises  that,  amongst  Hindus  in  Assam,  there  may  be  it 
divorce,  and  that  persons  m^y,  by  conse  it,  eflecit  cilie.  Thiit  is 
very  different  from  a  usage  which  Would  sanction  a  contract  of 
this  description.  I  am  supposing  that  the  Assistant  Commissioner 
had  authority  to'  decide  this  case  according  to  what  was  the 
usage  in  Assam,  and  that  the  rules  of  Hindu  law  might  be 
mxKlified  by  the  usage.  I  am  not  prepared  6o  say  thai  tiria  h 
the  case,  and  it  is  not  necessary  for  us  to  give  an  opinion  upon 
that  point.  In  order  to  support  this  decision,  we  must  oeme  te 
the  conclusion  that  an  agreement  of  this  kind  by  which  persons, 
when  they  are  going  to  contract  a  marriage,  agree  that  it  itell 
become  void  on  the  happening  of  a  certain  event,  for  instance, 
as  in  this  case,  if  the  husband  does  not  continue  to  reside  in 
the  wife's  village,  is  valid,  and  cttn  alter  the  law  of  marriage 
prevailing  amongst  Hindus. 

We  think  it  is  contrary  to  the  policy  of  the  law  to  'allow 
persons  by  a  contract  between  themselves  to  avoid  a  marrisge 
on  the  happening  of  any  event  thi^y  may  think  fit  to  fix  upon. 
According  to  this  judgment,  they  ndght  h^ve  agreed  that  the 
marriage  should  become  void  on  the  happening  of  any  other 
event,  such  as,  if  the  husband  went  to  any  partioukr  pleee,  or 
did  some  other  act.  An  agreement  of  this  kind  is  contrary  to 
the  policy  of  the  law,  and  persons  subject  to  it  cannot  be 
Allowed  to  alter  the  law  in  that  way.  Therefore  i^e  decision  of 
the  Assistant  Commissioner  must  be  reversed.  It  ia  immaterial 
whether  the  contract  waa  entered  into  or  not,  as  it  would  not 
render  the  marriage  void.  A  suit  cannot  be  maintained  upon 
buch  a  bond  as  this. 
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The  appeal  must  be  allowed,  and    the  suit  of  the   plaintiff l^^^ 

dismissed  with  costs.  BnAHAU,  alias 

Kbrba, 
Kemp, J. — I    wish   to    add    that    I    entirely    concur   in  this      Hbbrah 
jadpfment.     One   of  the  conditions  of  this  bond  was  that,  if  the    Mubsamct? 
husband,  who  is  a  Hindu,  married,  again,  his  first  marriage  would  Hebbahnsb, 
be  considered  null  and  void.      Now,  supposing  tl»is  lady  who 
now  sue)  to  have  her  marriage  cancelled    happened  to  be  barren^ 
the  husband,   if  this   contract  was  one  which  could  be  enforced^ 
would  not,  by  reason  of  that  contract,  be   able  to  marry  again 
without   running  the  risk    of   having  his  marriage  with  the  first 
wife  cancelled.     I  think  such  a  contract  quite  contrary  to  the 
policy  and  spirit  of  the  Hindu  law,  and  that  the  suit  ought  to  be 
dismissed. 

Appeal  allowed. 


Before  Mr.  Jtistice  Ken%p  <md  Mr,  Justice  Poniifex, 

BICHOOK   NATH    PANDAY  (Plaintiff)  v.  RAM  LOOHUN  SINGH        i873 

(Defendant)  *  ^  Feby,  19. 


Interest,  Rate  o/^-Boiid  payable  by  Instahneats — Penalty  ^Liquidated 

Damages, 

The  defendant  executed  a  bond  in  faror  of  the  plaintiff  by  which  he  agteed  to 
pay  "  interest  at  8  antiBB  per  cent,  month  after  month,  and  to  rdpay  the  principal  See  also 
money  with  in  the  period  of  three  years.'*  It  was  farther  stipulated  in  thebond  12  B  L  B468 
that,  "  should  I  fail  to  pay  the  principal  and  interest  as  agreed  upon,  I  shall  pay 
interest  at  4  per  cent,  p9r  mensem  from  ^he  date  of  this  bond  to  that  of  liquidation/ 
The  defendant  made  default  in  payment.  Held  in  a  salt  brought  on  the  bond* 
that  the  stipulation  in  the  bond  for  the  pavment  of  interest  at  4p0r  cent, per  mensem 
was  in  the  nature  of  a  penalty,  and  the  plaintiff  vras  only  entitled  to  recover 
interest  a  reasonable  rate.    In  this  case  1  per  cent,  per  mensem,   was  given. 

This  was  a  8uit  to  recover  Rs.  1^507-3  as  principal  and  interest 
due  on  a  bond  dated  1st  Assin  1275,  Fuslee  {14th  September 
1867),  executed  by  the  defendant  in  favor  of  the  plaintiff.  The 
material  portion  o?  the  bond  was  as  follows  : — • 

"  I,    Ram  Lochun  Singh,    execate    this   to    the    effect  following  :— 

*  Special  appeal,  N.  709  of  1872,  from  a  decree  of  the  Judge  of  .  Bhaugulpore, 
dated  the  9lh  January  1872,  modifying  a  decree  of  the  Subordinate  Jndge  of  that 
district,  dated  the  2nd  December  1870, 

20 


Digitized  by 


Google 


136  BENGAL  LAW  BBPORTS.  [VOL.  XL 

1873         1  have  borrowed  and  received  the    sum  of    Co.'s  Bfi.   600  on    intersBi 

""T  from  Bichook  Nath  Fanday,    and  agreed  to    pay  intereit  on  the  said 

Nath  Pamday  amount  at  8  anm^  per  cent,  month    after    month,    and   to   repay   the 

Ram  ^Loohun  P"°^P^  money  within  the  period  of  three  years.    For  the  said  amonnt* 

Singh.       principal  and  interest.  I  do  hereby  mortga^  and  pledge  1  anna  4  pies 

out   of  the  entire   Mehal    Koondoowar>    bearing    a  sudder  jnmma  of 

Bs.  380;   should  the  mehal  in  question   happen  to  be  sold  by  auction 

for  arrears  of  Government  revenue,  to  be  attached,  or  sold,  or  inTolved 

in  a  suit  for  debts  due  to  other  creditors,  this  mahajun  or  creditor  shall 

have  authority  to  realise  the  money  by   any  me^ns  he  ohooses  withOnt 

waiting  for  the  expiration  of  the  term  of  this  bond.    Should  I  fail  to 

pay  the  principal  and  interest  as  agreed  upon,  I  shall  pay  interest  at 

4  per  cent  per  men'sem  from  date  of  this  bond  to  that  of  liquidation 

On  this  .  agi*eement  I  have  taken  the  money    and  given  the  bond  or 

writing." 

The  defendant  made  default  in  payment,  and  the  plaintiff 
instituted  the  present  suit  on  2nd  November  1870.  The 
defendant  admitted  the  execution  of  the  bond,  and  the  plaintiff 
contended  that  he  was  entitled  to  a  decree  for  the  whole  amount 
of  principal  with  interest  at  4  per  cent,  per  meuHem,  The 
Subordinate  Judge  gave  a  decree  for  the  principal  with  interest 
at  8  annas  per  cent,  per  mensem. 

On  appeal,  the  Judge  held  that  the  plaintiff  was  only  entitled 
to  a  reasonable  rate  of  interest,  and  he  made  a  decree  for  the 
jrincipal  with  interest  at  the  rate  of  12  per  cent,  per  annum 
from  the  date  of  the  bond  to  the  date  of  the  decree,  and  after 
decree  at  the  rate  of  6  per  cent,  per  annum. 

The  plaintiff  appealed  to  the  High  Court. 

Baboos  Romesh  Chunder  Hitter  and  Kalikishen  Sein,  for  the 
Bppull?nt,  contended  that,  on  non-payment  by  the  defendant,  the 
plaintiff  was  entitled  to  interest  at  the  rate  stipulated  for 
in  the  bond  on  that  event  occuring,  viz.,  4  per  cent,  per 
mensem.  By  s.  2  of  Act  XXVIII  of  1855,  the  Coart  is  bound 
the  decree  the  interest  at  the  rate  stipulated  for  between  the 
parties,  If  it  had  been  stipulated  that  interest  should  be  paid 
at  4  per  cent,  per  mensem,  but  in  case  of  punctual  payment  at 
a  less  rate,  the  Court  would  have  been  bound  in  case  of  default  to 
not  affected  by  the  phraseology  that  may  be  used.     The  parties 
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£Ve  interest  at  the  larger  amoantThey  cited  the  cases  oiPeetam' 
ir  Chaiterjee   v.  Kaleechurn   Roy  (1),  Raskessur   Surmah  v. 


1873 


(I)  Be/ote  Mr.  Justice  Bayley  and  Mr. 
Ju9iic$  E.  Jackson. 
ThelstVecsmbsrlSrO. 
PBBTAMBUR0HATTBRJEB3  (Plain- 
tiff) r.  KALBKOHURN  ROY  ani> 

ANOTHBR  (DbFENDANTSJ.* 

In$§rg$t^  BaU  of— Bond  ptyabls  hy  Install 
m^ts — PendUy. 

Baboo  BanHiekuim  Batksrjee  for  th^ 
appeUanft. 

MoMTS.  G.  A.  Twidale  and  H.  A. 
MsmdUs  for  the  respondonts. 

The  judgment  of  fche  Coorfc  was  deli- 
Teredby 

Jaccbon,  J.— This  was  a  sait  fco  reoorer 
ft  sum  of  Bs.  700  lent  upon  an  agreement 
to  the  effect  that  it  shoald  be  repaid 
with  interest  at  8  annas  per  cent,  per 
mensem,  by  instalments  of  Ks.  100  in 
the  month  of  Falgoon(llth  Febmary  to 
ISth  Marohjeaoh  year  from  1268  to  1276 
(l86Sto  1870>$  the  remainder  to  be 
paid  in  1277  (1871).  There  was  also  a 
elause  in  the  agreement  that,  if  in  fonr 
years  these  instalments  were  not  paid, 
the  interest  to  be  paid  on  the  Rs.  700 
would  beat  the  rate  of  Rs.  I  per  cent. 
per  mensem.  The  plaintiff  broaghtthis 
•ait  demanding  interest  at  the  higher 
rate,  on  the  allegation  that  for  five  or 
six  years  after  the  money  had  been  lent, 
BO  instalment  was  paid  as  agreed  upon. 

Both  the  Gonrts  below  have  dismissed 
the  plaintiff's  claim  to  higher  interest 
than  8  annas  par  ceni.  Both  have  come 
to  the  oonclnsion  that  the  stipulation  as 
to  the  higher  percentage  was  a  penalty, 
and  the  plaintiff  had  no  sufficient  ground 
to  reoover  at  that  rate«  It  is  upon  this 
groand  that  this  special  appeal  has  been 
preferred  to  this  Court,  and  it  is  urged 
that  thp  higher  percentage  was  clearly 
dne  under  the  express  temvs  of  the 
Agreement  between  the  parties. 

•  Special  Appeal,  No.    837   of  1870, 


BiCHOOK 

Nath  Panday 
On  the  part  of  the   respondents,  we  v. 

have  been  referred  to  a  decision  of  this  Bam  Lochu^t 


Court,  in  Boley  Dobey  v.  Sideatvar  Rao 
Bahoo  Roy  Kur  (o),  in  which  it  was 
held  that  where  a  smaller  sum  is  secured 
by  a  larger  sum,  that  larger  sum  may  be 
looked  upon  as  a  penulty.  In  that  case, 
the  money  had  been  lent  a^  the  rate  of 
1  per  cent,  per  mensem^  and  there  waa 
astipulation  that,  if  a  certain  number  of 
instalments  were  not  paid,  the  whole 
amount  would  be  considered  to  have 
lapsed,  and  the  loan  would  bear  interest 
at  the  rate  of  10  per  cent,  per  mensem* 
We  think  that  the  facts  of  that  case  are 
very  different  from  those  of  thls^  and 
the  question  whether  the  higher  rate  of 
percentage  should  be  looked  upon  as  a 
penalty  or  not  depends  upon  thecircum^ 
stances  of  the  case^  Ten-  per  cmt.  per 
mensem  is  an  extraordinary  high  rate 
of  interest,  and  the  result  of  thnc  stipu.« 
lationin  the  bond  was  that  the  recovery 
of  the  amount  wtis  ooosidered'  so  doubt'- 
ful,  that  an  interest  in  the  sum  of 
Rs.  5,500  was  sold  for  Rs.  800*  This 
case  in  no  way  seems  to  agree  with  that 
case.  In  this  case,  the  trems  granted  to 
the  defendants  at  first  were  below  the  or-, 
dinary  terms  on  which  money  is  usually 
lent  in  this  country,  and  it  was  almost 
a  favor  shown  to  the  defendants  that 
such  terms  were  granted ;  and  the- 
penalty  was  not  that  any  excessive  rate 
should  be  paid,  but  that  the  ordinary 
rate  at  1  per  cent,  shoald  be  paid.  There 
was  also  in  this  case  other  landed  secu- 
rity for  the  payment  of  the  money^  and 
it  does  seem  if  the  meaning  of  the 
partiessol^ly  was  that,if  any  delay  occur, 
red  in  the  repayment  of  the  money,  the 
leader  should  receive  interest  at  the 
ordinary  rate  of  1  per  sent,  per  mensem. 
We  set  aside  the  decision  of  the  lower 

from      dea^  passed    by  Subordinate 


Smou. 


Jndgeof  Beerbhoom,  dated  the  12th  February   1870,  modifyini^a  deoree  oftbet 
Sadder  KoasifE  of  that  district,  dated,  the  J 8th  September  186^ 

(fl)  4,  JB.  Ia  B.,  App.,  92, 
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B4M    LOCBUN 


KaleeJeanath  Surmah  (1),  Shah  Makhanlal  v.  Srikrishna  Sing  (2), 
and  MiLssamut  Sohodea  Beebee  v.  Baboo  DeendyalLall  (3), 

interest  decreed,iiainel^,B8. 2-d  fMr  cvnl. . 
per  msntenij,  is  exorbitant.  But  tiie lower 


BlOHOOK 

Nath  Panuay  coorfca,  and  decree  the  pi^iotiTa  suit 
with  all  costs  with  reference  to  the  abuve 
remarks.  A  decree  will  be  drawn  ap  in 
aocorJanoe  with  the  judgment  above 
given. 


Oourt  was  j  ustified  in  giving  interest  al 
the  rate  stipulated  in  me  bond  down  to 
the  date  of  decree.  In  ordinary  businett 
transactions  when  money  Is  tak«n  on 
loan,  and  it  is  stipnlated  that  interest 
is  to  be  paid  at  a  certain  rate,  ibat 
interest  reprssenu  the  oouMideratioa 
agreed  to  be  paid  by  the  borrower  to- the 
lender  for  the  use  of  the  money  or 
forbearanoe  to  enforce  repayment.  But 
parties  usually  understand  that,  as  long 
as  the  contract  continues  inforoe,all  the 
terms  of  it  will  continue,  and  amongst 
otherSjthe  terms  as  to  the  rate  of  interest 
for  the  use  of  the  money  on  loan,  fiat 
after  the  date  of  the  deci'ee,a  new  state  of 
circumstances  arises.  The  contract  ceases 
becomes  merged  in  the  decree,  and  the 
plaintiff  recovers  under  that  decree  audi 
interest,  as  according  to  the  course  and 
practice  of  the  Court,  is  allowed  on  debts 
for  which  the  creditor  has  the  seoority  of 
its  decree.  We  think  that  the  decree  of 
the  lowar  Court  aho  be  modified  to  the 
extent  of  reducing  the  rate  of  interest 
to  12  per  cent,  per  annum  from  the  date 
of  decree. 

For  the  rest,  the  appeal  is   diamiaeed 
with  costs  payable  to  the  re8p<Aden«4. 

(2)  2  B.  L.  R.,  P.  C,  41. 

(3)  Before  Mr.  Justice  L,  9.  Jackton  tm 
Mr,  Juetice  Faul. 

ThelSthJulynih 

MUSSAMUT  SOHODEA  BEBES  (Db- 
fimdant)  v.  baboo  DBENDYAL 

LALL   (PLAINTlFF).t 

Intereet,  ^ate  of— Bpmd— Penalty. 

This  was  a  suit  to  recover  Bs.  3,235  as^ 
principal  and  interest   due   en  a   bond 


(1)  B^ore  Mr,  Juslioe  Norman   and  Mr, 
Justice  E'  Jdckson , 

The  Ith  Map  1869. 

RASlHESSUB  SnRMAH^ftrBNOAicT)v. 
lIALEEKAXArHSUBVlAHANo  an- 

OTUEft    (PlUNTIFFs).* 

Interest,Rate  qf-^Bond  payable  by 
Inatalments, 

Baboo    ObhQj/   Chum    Bose  for    the 
appellant. 

Baboo  MohiHi  Mohun    Roy    for    the 
respondents. 

Tsb  judgment  of  the  Oourt  was  deli 
Terodby 

NoKXAN,  J.— It  is  clear  that  there  is 
no  ground  for  this  appeal. 

The  first  point  taken  is  that  the  bond 
of  Rs.  800,  upon  which  the  suit  of 
broaght,  was  given  to  the  two  plaintiffs, 
and  that  the  two  plaintiffs  had  advanced 
diff«)rent  sums  making  up  th  i  amount  of 
"Rs.  800,  and  that  therefore  having 
separate  interests  in  the  money  to  be  re- 
covered, they  oould  not  one  jointly.  But 
if  the  defendanb  has,for  any  reason^given 
a  bond  to  both  plaintiffs  jointly  for  the 
entire  sum  borrQwed,he  oannot  raise  any 
objection  of  this  natare.  The  plaintiffs 
cou  settle  their  respective  rightH  in  the 
money  to  be  recovered  amongst  them- 
eelves.  It  is  a  matter  with  which  the 
defendant  has  no  concern.  The  plaintiffs 
are  not  suing  for  the  original  loans  for 
the  sums  separately  advanced  by  each  of 
them,  but  they  are  suing  jointly  for  the 
amount  specified  in  the  bond  ezecntad 
by  the  defendant  to  them  jointly. 

It  is  also  objected  that  the   rate  of 

•Special  Appeal,  No.  2946  of  1868,  fropi  a  decree  of  tl^e  Deputy  Oommissiooiv  of 
Bibsagar,  dated  the  27th  June  1868,  affirming  a  decree  of  the  Hoousiff  of  tbl^t 
district,  dated  the  aOth  November  1867, 

t  Special  Appeal,  No.  428  of  1871,  from  a  decree  of  the  Officiating  Jddge  of 
Gya,  dated  Uie  8th  Fe^uarj^  1871,  reyerfting  «  decree  of  the  Subordinate  Judge  of 
th*t  place,  datdd  the  14th  Jane  1870!. 
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Baboo   Taruci    Kath   Dutt,    for  the  respondent,  contended,        i^^^i 

tliat  the   clanse  in  the  bond  which  was  relied  on  by  the  plaintiff-     bxchook 
was  a  mere  penalty  clause^  which  the    court  woul  not  enforced  *^"^* 
He  cited    Boley  Dohey  v.  Sideswar  Rao  Baboo  Boy  Kur  (1).      Ram  Lochuw 

The  jodgment  of  the  Court  was  delivered  by 
PoNTiBSZ,    J.    (who    after  reading     the   material   portion     of 
the  bond  continued).— From  this  it  appears  that,    if  default  whs 
not  made  io  payment  of  the  principal  and  interst,  the  loan  was 
made  at  less  than  the  usual  rate  of  interest;  but  it  would  also 

for  Bs.  8.000  ezeeated  by  the  defendftnt  and  should  not    be  looked    npon   as    a 

to  the  plaintiff,  dated  Slst  A ngust   1 867.  penal  provision. 

The  conditions  in  the  bitnd  were  that  the  Tne    Sabordinate    Jadge    held   that 

amoant  of  the  loan  was  to  bear  interest  second  condition  in  the  bond  was  a  penal 

at  the  rate  ofEs.  VSper  menBem  for  three  proyi8ion,and  conid  not  bo  enforced.  He 

months  when  the  principal  and  interest  gave  a  decree  for  interest  at  the  rate  of 

was  to  be  repaid,  and  that,  in  the  eyent  Bs.  1-S  p«r  cent,  per  mensem  np  to  date 

of  its  not  being  then  repaid,  an  enhanced  of  snit,  w  ith  interest  from  date  of  decree 

rate  of  interest  at  6  per  e  nt.  per  meneem  to  date  of  satisfaction  at  rate    of  1  per 

woald   be^  levied    (in  lieu  of  the  first-  cent,  per  mensem.    The  Judge  an  appeal 

named  interest)  from  the  date    of    the  reversed  the  decision  of  the  Sabordinate 

ezeoution  of   the  bond  to  the   date  of  Judge,  and  decreed  the  claim  in  accord* 

liquidation  thereof.    The  loan  was    not  anoe  with  the   terms  of  the    bond,  with 

repaid  in  the  time  specified,  but  one  day  interest  on  the  decree  a  t  6  per  cent  ptf 

afterwards  the  defendant    wrote  to  the  annum- 

plaintiff  requesting  him  to 'accept    the  The  defendant  appealed  to   the  High 

amoont  dae  on  the  bond,  and   some  13  Court,on  the  ground  that  the  Judge  was 

days  after  this  she  deposited    Rs,  8,000  wronx  in  awarding  interest  at  5  per  cent, 

in  the  hands  of  a  third  party  from  whom  per  inensem  from  the  date   of  the  execn- 

tbe  defendant  received  it    The  Subor-  tion    of    the    bond,    for  the    condition 

dioate  Judge  raised  the  issue,  ''at  what  in    the    bond    was    in   the  nature  of  a 

rate  is  the  pUintifl  entitled  to   recover  penalty,  and  could  not  be  enforced  by  a 

interest:"  and  it  was  contended  for  the  Ck>urt  of  Xnstice. 
defendant  that  the  second   condition  as 

tothe  payment  of  interest  at  5  per  Mj»t.  Baboos  JSTiecen   8tccoa    Moolerjee   and 

permmsemwasa  penal  provision,  and  CAuiMfer  Jf<wf/ia4(?/iow  for  the  appellant. 

that  the  plaintiff  was  not  entitled  to  re- 
cover the  same.  For  the  plaintiff  it  was  Baboos  Mohini  MohunRoy  and  KUma* 
contended  that  as  Act  XXVIIl  of  1853  dhiib  Ben  for  the  respondent. 

provides  that  the  Courts  should  award 

itttererti    according  to  what  may    have  The  Judgment  of  the  Court  was  deli. 

been   stipulated    between    contracting  vered  by 

parties,  the  second  condition,  which  was 

made  1^  the  consent  of  both    parties,  Jaoksoji,  J.— This  special,  appeal    is 

and  was  to  operate  only  in  the  event  of  dismiased  with  costs. 

the  first  condition  not   being    fulfilled, 

ih»«kl  be  carried  out  by  the  defendant,  (1)  ^  B.  L.  ?.,  App.>  M. 


Digitized  by 


Google 


140      '  BENGAL  LAW  REPORTS.  [VOL.  XI. 

1873        appear  from  the  amount  of  the   sadder  jumfeia  that  the  property 

BicHooK      hypothecated   was  an  ample  security  for  the  loan. 

Nath  Paniuy      -q^^^  Qf  ^Yie  lower  Courts  have   decided   that  the  provision  in 

Ram  Lochuw  the  bond,  which  is  to  take  effect  in  default  of  punctual  payment, 

^^^®"'       inuat  btt  treated  as  in   the  nature  of  a  penajty,  and  the  Judge  of 

Bhaugulpore  has  accordingly  given  a  judgment  to  the  Appailaat 

for  the  principal  amount,  but   togeth^^r  with  interest  calculated 

at  12  per  cent,  per  annum  in  satisfaction  of  such  penalty. 

Thb  facts  of  the  case  are  that  default  was  made  in  payment  of 
the  principal  at  the  exipration  of  threo  years  from  thp  ddte  of 
the  bond.  It  does  not  clearly  appear^  but  I  will  assume  for  the 
purpose  of  this  dicision  that  default  was  made  throughout  the 
three  years  in  payment  of  the  monthly  interest.  The  appellant 
might  have  sued  on  the  bond  for  each  monthly  instalment  of 
interest.  This  he  did  not  do.  But  one  month,  and  twenty  ds^js 
after  the  expiration  of  the  period  of  three  years,  the  appellant 
instituted  the  present  suit.  It  would  appear  that  the  respondent 
was  at  the  date  of  the  institution  of  the  suit  prepared  to  pay 
the  principal  (with  the  exception  of  a  trifling  sum  of  Rs.  25 
about  which  there  was  a  dispute,  but  which  the  respondent 
agree  to  pay  if  the  appellant  would  vouch  for  it  having  been 
advanced),  but  objected  to  pay  interest  at  the  rate  of  4  par  «enfc 
y^merwem  according  to  the  default  proviso  in  the  bond. 

The  appellant  before  ua  insists  that,  having  regard  to  s.  3, 
Act  XXVIII  of  1855,  the  Court  is  bond  to  decree  the 
interest  at  4  per  »ent  per  mensem,  and  cannot  relieve  agunst 
the  proviso  as  being  in  the  nature  of  a  penalty^  The 
words  of  that  section  are  :^— •''  In  any  suit  in  which  interest 
is ,  recoverable,  the  amount  shall  be  adjudge  or  decreed  by 
the  Court  at  the  rate  (if  any)  agreed  upon  by  the  parties.'^ 
But  that  section  in  my  opinion  does  not  affeot  the  question  of 
penalty  or  no  penalty^  It  leaves  it  still  open  {oi^  tlve  Conrt  to 
decide  whether  the  4  per  9»nb,  per  mei^em  ^'was  agreed  upon  by 
the  parties  at  interest,"  or  whethei^  it  was  intended  as  a  penalty^ 
Other  wise  in  no  case,  however  gross  and  oppressive  it  might  t)e, 
if  the  parties  used  the  words  ^'interesti"  oould  tlve  Court  inteiifero* 
6uoh  agreement  is  met  by  the  numerous  cases  which  decide 
that  the  question  to  be  determined  of  penalty,  or  no  penalty  ii 
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to  %m  instrument  cannot  change  the  fact  by  using  a  particular  1^73 
name^  and  whether  the  sum  provided  to  be  paid  is  to  be  treated  Bichook 
as  a  penalty  or  as  liquidated  damages  in  aquestion  of  law  ^*'''*'  ^^'"^^^ 
to  be  decided  by  the  Court  upon  a  consideration  of  the  Ba"  LocHtrw 
'wbote  ibstrument  in  each  case— Satn^r  v.  Ferguson  (I).  It 
httB  be€m  laid  dowfi  by  the  Privy  Council  in  the  ease  of 
'Bimeeh  v.  Cortett  (2)  that  "  the  law  on  the  question  of  penalty 
or  liquidated  damages  may  be  considered^  after  a  great  number 
of 'decision j  not  perhaps  all  them  strictly  reconcileable  with 
each  other,  to  be  at  length  satisfactory  settled ;  and  the  hinge, 
on  whicli  the  decision  in  every  particular  case  turns,  is  the 
intention  of  the  parties  collected  from  the  language  they  have 
used*  The  mere  use  of  the  term  /  penalty/' or  the  term  "liquidated 
damages''  (or  in  the  present  case  I  may  add  the  term  *^  interest") 
does  not  determine  that  intention  ;  but  like  any  other  question 
of  construction,  it  is  to  be  determined  by  the  natute  of  the  prov« 
fiions  and  the  language  of  the  whole  instrument.  One  circum^ 
stances  is,  however,  of  g^eat  importance  towards  arriving  at  a 
conclusion;  if  the  instrument  contains  many  stipulations  of 
varying importance,or  relating  to  objects  of  small  value  calculable 
in  money,  there  is  the  strongest  ground  for  supposing  that  a 
«tipQlation,  applying  generally  to  a  breach  of  all  or  any  of  them, 
was  intended  to  be  a  penalty,  and  not  in  the  way  of  liquidated 
damages.''  To  tho  principal  so  laid  down  by  the  Privy  Council 
may  be  added  the  observations  of  Tindal,  J.,  in  the  case  of 
'K&mble  v.  Farren  (3)  "  that  a  very  large  sura  should  become 
immediately  payable  in  consequence  of  the  non-payment 
of  a  very  small  sum,  and  that  the  former  should  not  be 
considered  a  penalty  appears  to  be  a  contradiction  in  terms ;  the 
case  being  precisely  that  in  which  Courts  of  Equity  have  always 
relieved,  and  against  which  Courts  of  Law  have  also  in  modem 
time  endeavoured  to  relive,  by  directimg  juries  to  measure 
and  a^ess  the  damages  actually  sustained  by  the  breach  of  the 
agreement/' 

Applying  these  principles   to  the   case  before  us,  if  one  day's 

(1)  7  C.  S.,  716,  see  727;  18  L.  J..  C.  P.,  217. 

(2)  12  Moore's  P..  C,  199,  see  229. 

(8,  3  M.  &  p.,  425,  see  441 ;  S.  C,  6  Bing.,  141. 
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1873       default  was  in   payment    at  the  end  of  any^  even  thd  first, 

Bic  looK     month  of  the   three  years'    terms,   of  the   interest  at  the  rate  of 

Nath  Pandit  ^  p^  ^yiL    per  meneem,  the  very  large  rate  of  4  per  cent,    per 

Rax  Locuttn  mensem  would  immediately  become  payable  throughout  the  term  • 

iNOH.  ^^^  1^  other  wards,  a  very  large  sum  would  become  immediately 
payable  in  consequence  of  the  un  punctual  payment  of  a  very 
small  sum.  Or,  again,  if  interest  at  the  rate  of  \  per  cent,  per 
mensem  had  been  punctually  paid  for  first  thirty-'foor  months 
of  the  term,  but  one  day's  default  was  made  in  payment  of  the 
interest  of  the  thirty-fifth  month  at  the  rate,  4  per  cenL  per 
mensem  would  immediately  become  payable  from  the  very 
commencement  of  the  term  ;  or,  in  other  wards,  a  very  hkvge 
sum  would  ber^-ome  immediately  payable  in  consequence  of  the 
unpunctual  payment  of  a  very  small  sum,  and  notwithstanding 
pupctual  payment  at  the  lessier  rate  for  thirty  four  months. 
Or,  again  if  interest  at  the  lesser  rate  had  been  punctually 
paid  for  thirty-five  months,  but  one  day's  default  was  made 
in  payment  of  the  principle  sum  aud  interest  for  the  thirty* 
sixth  month,  and  increased  sum  of  Rs.  252  would  become  imme 
diately  payable  in  respect  of  interest  for  the  higher  rate  from  the 
commencement  of  the  term ;  or,  in  other  wards,  inconsequence 
of  one  day's  default  in  payment  of  Hs.  603,  the  large  anm  of 
Bs.  855  would  immediately  become  payable. 

The  pleader  for  the  appellant  has  pressed  upon  us  a  decision 
by  L.  S.  Jackson  and  Paul,  J  J.,  in  Mussamut  Sohodea  Bebee  v 
Baboo  Dendyal  Lall  (1)  which  has  not  been  reported.  The 
paper  in  this  case  have  been  placed  before  us>  and  from  them 
it  appears  that,  for  securing  a  loan  of  Ks.  8,000  for  three 
months,  a  bond  was  given  which  carried  interest  at  1-8  per 
cent,  per  mensem,  but  contained  a  proviso  that,  in  the  event 
of  the  Rs.  8,000  not  being  repaid  at  the  end  of  the  three 
months,  and  enhanced  rate  of  interest  at  bper  cent,  per  mensem 
would  be  levied  in  lieu  of  the  first-named  interested  from  the  date 
of  execution  of  the  bond  to  the  date  of  liquidation  thereof. 
The  special  appeal  was  by  the  debtor  whose  ground  of  appeal 
was  that  lower  Court  had  been  wrong  in  awarding 
interest  at  5  per  cent,   per  mensem,  inasmuch  as  the  conditioa 

(1)  Ante,  p.  138. 
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Hithobond  was  of  the  nature  of  a  penalty.    The  only  observ- ^1873 
ations  by  the  learned  Judges  in  thdt  case  ware  ''  the  special     bichook 
^fesl  is   dismissed   with    eosts,"     In    that  case   the   period  ^*'^"  ^^""^^^ 
ofer  which   an   enhanced   payment   of  'interest  would  extend  Bi^x  Lochuic 
was  only  three  months^  and  seemingly   the  proviso    only   took 
effect   upon   default  in   payment  of  the  principal^  nor  does  it 
appear  that  there  was  any  other  than  personal  security  for  the 
debt,    But  however  this  may  have  been,  I  think  every  case  of 
ibis  nature  must  depend  on  its  own  circumstances,  as  stated  by 
the  late  E.  Jackson,  J.,  in  the  case  of  Peetambur  Chatterjee  v. 
KdUeh'um    Boy   (1)  ;    and  I  am  of    opinion  that  the  present 
case  falls  within   the  principle  of  the  case  of  Boley  Dobey  v. 
Sidestoar  Boo  Baboo  Boy  Kur  (2)  and  of  Kemble  v.  Farren  (3). 

It  has  been  argued  with  some  plausibility  that,  if  the  bond 
in  this  case  had  contained  the  stipulation  that  interest  at  4  per 
cent,  fer  mensem  should  be  paid  reducible  to  i  per  cent,  on 
punctual  payment,  the  Court  must  have  decreed  interest  at 
the  rate  of  4  per  cent  per  mensem,  and  further  that  the  proviso 
in  the  bond  should  be  construed  as  an  alternative  stipulation 
arising  on  the  happening  of  a  particular  event,  and  that  aS 
that  event  has  arisen,  the  proviso  is  now  the  only  substantive 
agreement  between  the  parties.  But  the  answer  to  this  argu- 
ment is  that,  instead  of  being  an  alternative  stiptlation  arising 
on  an  independent  event,  it  is  in  fact  ouly  a  proviso  to 
arise  on  a  breach  of  the  original  and  substantial  contract 
between  the  parties ;  and  the  question  is  whether  such  proviso 
is  to  be  treated  as  a  penalty,  or  as  a  stipulation  in  the 
nature  of  liquidated  damages  for  such  breach  of  contract; 
and  with  respect  to  the  argument  that,  if  the  stipulation  had  been 
i  per  cent,  per  mensem  vedvLoihle  on  punctual  payment,  interest 
at  4  per  cent,  per  mensem  must  have  been  awarded,  it  may  be 
observed  that  in  that  case  4  per  cent  per  mensem  would  have  been 
the  substantive  primary  contract  between  the  parties,  and  not  a 
penal  rate  to  arise  on  breach  of  the  substantive  contract ;  and 
that  it  is  improbable  that  any  borrower,  having  ample  security 
to  offer,  as  was  the  fact  in  the  present  case,  would  enter  into  a 

(1)  Ante,  p.  137.  (3)  3  M.  ^  P.,  425  ;  S.  C,  6  Bing.,  UU 

(2)  4B.Ii.B.,App.,92. 

21 


Digitized  by 


Google 


T 


lU  BENGAL  LAW  BEPOETS.  [VOL.  Xtju" 

1B73        contract  under  Which  be  would  be  primarily  liable  to  pay  48  f€f 


*^ 


BicHooK     ^^^'  P^^  annum  for  the  loan.  ^ 

KathPandat      Under   tixe   circnmatanpes  of   this   caee,    I   am  therefore  o|y 

HamLdchun  opinion  that  the  deoisions  of  the  Court  below  are    cortect   in 

Singh.      treating  the  proviso  in  the  bond  as  in  tbe^  nature  of  a  penalty  ; 

and  I  also  think  that   tiie   lower   Appellate    Court    has   dime 

substantial  justioe  between  the  parties  in  awarding  damages  for 

the  breach  of  contract  by  decreeing  interest  at  the  rate  of  1  per 

cent,  per  mensem  from  the  date  of  the  bond^  and  I  accordingly 

think  that  this  special  appeal  should  be  dismissed  with  oosts. 

Appeal  diifmiseed. 


ORIGINAL  CIVIL. 


Before  Mr.  Juattce  Macpherson. 
TOOLSEEMONET  DOSS££  v.  MARIA  ^ ABGBRT  GORKELItJS 

AND  OTRBRS. 
1673 

May  27  «fc  28,      fUcgiUmncy^ni^ht  to  B^slartPs  EatateSsohmt—Ifon^seftim  of  Claim  h§ 
June  l7.  OrowH—Po^eeBaio^ — LimiUUion-^Eitoppel — TtnarU^at  w»U— Ift/e**  Eqnity 

■  to  a  Seitlement — Account — B,eceiv4r. 


If)  the  widow  and  adminiBtratriz  of  a  bastard,  who  had  died  Stitostate  and 
withoutissae,  received  a  letter  in  1841  from  the  Lorda  CommiaaionGrt  of  the 
Treasury  stating  that  they  did  not  deem  it  expedient  to  take  any  steps  for  the 
assertion  of  the  rights  of  the  Crown  with  regard  to  her  late  hashand'a  estate* 
Previoos  to  this  M  had  obtained  posMssion  of  that  estate,  and  two  months  befora 
the  receipt  of  the  letter,  she  had  contracted  a  second  marriage.  No  settlement  wa« 
made  upon  this  marriage,  and  since  the  time  of  the  marriage,  Ws  second  husband 
had  had  the  exclnsire  management  of  the  property-  In  execation  of  a  decree 
against  the  husband,hiB  ri^t,  title,and  interest  ic  and  to  a  portion  of  the  proper^ 
■vrere  put  up  for  sale,  and  rurchased  by  the  plaintiff.  The  plaintfft's  right  to 
possession  was  disputed  by  if,  who  contended  that  her  husband  took  no  interest  in 
the  two-thirds  of  the  tnN>perty  which  went  to  the  Grown  whiofa  oould  be  attached 
and  sold  in  execution.  In  a  suit  by  the  plaintiff  to  establish  her  rights  orer  the 
the  property : 

Hdd,  that  the  Crown  would  be  estopped  by  the  line  adopted  by  the 
Commissioners  of  the  Treasury  in  1841  from  asserting  its  claim  to  the  two-thirds  ; 
that  if  had  a  good  title  to  the  whole  estate  even  ais  against  the  Crown  \  and  that ^t 
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r^ts  of  her  liasband  extended  over  the  whole  estate,  and  were  rigfatct  whiob  eonld         i878 
be  seuied  in  execution  and  sold. 


Beld  farther,  that  M^»  husband  being  without  property  and  in  great  diffioulties^  MONEYDossBa 

tad  ^subeieting  oaJy  on  a  life  pension  of  Hs.  118  a  month,  M  was  entitled  to  a  v. 

ntklement.  Maei4 

Hakobbt 

CORNSLlUfl^, 

In  execution  of  a  decree  of  tbe  High  Court  against  the 
defendant  John  Oornelins^  his  right,  title^  and  interest  in  and 
to  the  house  and  premises  No.  116,  South  Colinga  Street^  in 
Calcntta^  were  put  *np  for  'sale,  and  purchased  hy  the  plaintiff 
for  Ra.  20.  This  house  originally  belonged  to  one  Thomas 
Bart,  an  illegitimate  son.  About  the  year  1830.  Burt 
married  the  defendant  Maria  Margery^  and  in  1838  he  died 
intestate  and  without  issue,  and  leaving  his  widow  his  sole 
representative.  At  the  time  of  his  death  he  was  possessed* 
amongst  other  property,  of  the  house  in  suit.  Being  illegi- 
timate, the  Crown  was  entitled  to  two-thirds  of  his  estate,  and 
Mrs.  ^Burt  to  the  remaining  one-third.  Ijetters  of  administra- 
tion to  Burt's  estate  were  in  December  1838  granted  to  tha 
Ecclesiastical  Registrar  Mr.  Dickens,  and  on  the  lltb  of  March 
1841  these  letters  were  recalled,  and  other  letters  were  granted 
to  Mrs.  Burt,  who  thereupon  took  possession  of  her  husband's 
estatel  On  the  12th  October  1841,  Mrs.  Burt  married  the^ 
defendant  John  Cornelius.  On  the  7th  of  December  1841,  th& 
LoFda  Commissioners  of  Her  Majesty's  Treasury,  in  reply  to  a 
letter  from  Mrs.  .Burt,  praying  for  a  relinquishment  by  the 
OtOwn  of  the  two-third  parts  of  her  late  husband's  estate  to 
which  tbe  Crown  had  become  entitled,  wrote  to  her  that  they 
were  advised  that  the  property  in  qaestion  was  not  of  sufficient 
Talae  to  render  it  .expedient  for  them  to  take  any  steps  for 
the  assertion  of  the  rights  of  the  Ch>wn.  No  settlement 
was  made  on  the  marriage  of  Mrs.  Burt  to  John  Cornelius,  and 
from  the  time  of  the  marriage  the  property  had  been  under 
tlie  exclusive  management  of  Mr.  Cornelius.  He  granted  leasea 
of  the  house  in  his  own  name  ;  collected  the  rents,  and  some 
twenty  years  before  the  present  suit  he  obtained  from  the 
Calcutta  Municipality  a  renewal  in  his  own  name  of  the  pottah 
of  the  ground  on  which  the  house  was  built.  Upon  the  sale  ta 
the  plaintifi  Mrs.  Cornelius  claimed  the    prbperty   in  disput©> 
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1873       and  the  plaintiff  then  obtained  a  rale  calling  on  the  defendants, 

TooLSEB-    Mr.  and  Mrs.  Cornelias^  to  show  oanse  why   possession   should 

noxET  D08SEE  jjQ^  fQQ  given  to  her.     Cause    being  shown  by   Mrs.  CorneliuSj 

Habu       the     rule     was     discharged^      and    the    plaintiff     therwipon 

Co^^^ul    ^'^^^S^*  ^^^  present  suit    joining  the    secretaty    of    State    as 

a    party  defendant.     She  prayed  that    she  might  be   declared 

entitled  to  an  estate  for  the  life  of  the  defendant  John  Cornelius 

'     in  the  whole  of  the  property^  and  for  possession  of  the  same,  or, 

in  case  the  Court  should  not  consider  her  to  be  so  entitled^  then 

that  she  might  be   declared   entitled   to    the   above-mentioned 

estate  in  one-third  of  the  property,  and  for  possession  thereof  ; 

or  that   a  partition  might  be  made,  and  such  one-third  share 

allotted  to  her  in  severalty  fi)r  the  life  of  John  Cornelius,  and 

that,  if  necessary,  a  receiver  might  be  appointed,  with   power  to 

pay  to  her  such  portion  of  the  rents  and  profits  as  she  might   be 

declared  entitled  to,  and  for  an  account,  and  that  the  defendants, 

Mr.  and  Mi*.  Cornelius,  might    be  charged  a  fair  occupation 

rent  for  the  time  during  which  they  had  been  in  possession ;  and 

that  they  miglit  be  Restrained  from  further  interference  with  the 

plaintiff's  rights  in  the  property. 

The  Secretary  of  State  entered  appearance,  but  took  no 
further  steps  the  suit. 

The  defendant  John  Cornelius  did  not  appear: 

Mrs.  Cornelius  in  her  written  statement  alleged  inter  alia  that 
the  decree  against  John  Cornelius  in  execution  of  which  the 
house  was  sold  was  for  a  debt  incurred  on  his  own  account,  and 
not  in  respect  of  any  demand  against,  or  for  the  benefit  of,  the 
estate  of  Thomas  Burt ;  that  the  value  of  the  house  and  premisee 
was  over  Rs.  25,000;  and  that  since  June  1870,  her  husband 
had  ceased  to  maintain  her  and  her  children. 

It  was  in  evidence  that  John  Cornelius  was  possessed  of  no 
property ;  that  he  had  a  pension  from  Government  of  Rs.  118 
a  month  which  would  die  with  him ;  and  that  he  was  much 
involved ;  and  that,  to  escape  his  creditors,  he  had  gone  to  live 
and  was  living  at  Chanderuagore. 

Mr.  Lowe  and  Mr.  Evans  for  the  plaintiff. 

Mr.  Remedy  and  Mr.  B&nnerjee  for  Mrs.  Cornelius. 


Digitized  by 


Google 


TOL.  XI.1  HIGH  COURT.  U7 

Mr.  Lov)e. — John  Cornelias  was  entitled  for  his  life  to  one-  ^^^3 

tiiird    of  the   estate   of  Thomas   Bart.    As  to    the    remaining  Toolsxb 
two-thirds^  the  Crown  relinqaished  its  rights  more  than  thirty  *"*^*\  *^'^" 

years  ago  ;  and  upon  his  marriage,   John  Cornelius   took    an  ^j?^"* 
estate  therein  for  the  joint  lives  of  himself  and  his  wife.     He    Cobneucs. 
dearly  had    an  interest  in  the  whole   estate    which   could  be 
attached  and  sold  in  execution. 

'  Mr.  Kennedy. -^On  the  death  of  Burt  intestate  and  without 
issue,  two-thirds  of  his  estate  escheated  to  the  Crown.  The 
Crown  never  made  any  grant  to  Mrs.  But,  and  may  still  assert  its 
rights  since  no  length  of  time  will  bar  it.  If  therefore  this  suit 
be  in  the  nature  of  an  action  of  ejectment  it  ];nust  fail,  because 
there  is  an  outstanding  legal  estate.  Until  assignment  of  dower, 
Mrs.  Burt  oould  have  no  right  of  entry  whatever,  inasmuch  as  it 
was  uncertain  what  part  of  the  estate  she  should  have  for  dower, 
1  Co  Litt.,  lib.  1>  c.  5,  s  43.  As  regards  the  Crown,  Mrs.  Burt 
was  a  mere  intruder,  her  position  being  analogous  to  that  of  a 
disseisor,  as  to  which  see  Bacon's  Abr.  Title  Disseisin,  B.  Her 
marriage  with  Cornelius  in  no  way  altered  the  property. 
It  may  be  that,  after  the  letter  from  the  Commissioners  of  the 
Treasnry,the  Crown  could  not  have  treated  her  a«i  a  trespasser  . 
but  even  then  she  and  her  husband  would  be  mere  tenants-a^ 
will,  and  therefore  possessed  no  assignable  estate — 1  Co.  Litt.^ 
lib.  1,  c.  8,  s.  71.  [Maophebson,  J. — The  estate  would  be  not 
assignable  as  against  the  landlord  only.]  I  submit  that  it  would 
not  be  assignable  at  all ;  any  alienation  would  determine  tb^ 
estate.  If  John  Cornelius  oould  not  assign, his  interest,  neither 
could  the  Court  do  so.  With  respecb  to  the  one-third  to  which 
Mrs.  Burt  was  entitled  as  dower,  the  plaintiff  seeking  equity 
must  do  equity.  Mrs.  Cornelius  is  entitled  to  a  settlement — 
Stu/rgis  v.  Champneys  (1),  Lady  Elibank  v.  Montolieu  and 
Hurry  y.  Lord  Elibanh  (2),  Freemanv.Falrlie  {3)  and  Dun- 
Combe  v.  Oreenacre  (4). 


Mr.  Lo^De  in  reply. 


Cur.  adv.  vulL 


(1)  5  My.  &  6r.,  97.  (3)  11  Jur.,  0.  S.,  447. 

(2)  1  Wh.   &  Tu.,  L.  C  (3rd  ed.),  (4)  2  De  G.  F.  &  J.,  609  ;  S.  C- 


261  and  383.  7  Jur.,  N.  S.,  175. 
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^^^^  Macphirson,  J.  (who^  after  stiding  ihe  prayer  of  the  plaint 

T«oLa«i.    And  the  facta,  contioaod)  .-^I  think  tbera  can  be  no  doubt  whatever 
voNETDoaaii  ^j^  ^jj^  f^^^  proved  and  admitted  by  Mrg,  Oomelios  that  her 
Mabu      husband  became  absolutely  entitled    to  receive  the  rents  and 
CoENKuw  profit  of  the  property  daring  the  joint  lives  of  himself  and  his 
wife.  It  is  contended  on  behalf  of  Mrs.  Cornelius  that  her  husband^ 
John  Cornelius^  took  no  interest  in  that  portion  of  the  property 
which  went  to  the  Grown  which   could  be  attached  and  sold  at  a 
sherifPs  sale.    It  is  a  argued  that  the  Crown  had  still  a  claim  to 
two-thirds,  and  that  Mrs.  and  Mr.  Cornelius  are  merely  tenants- 
at-will  as  regards  these  two-thirds^  and  that  a  tenancy  at  will  is 
,       not  assignable,  and  therefore  could  not  be  attached  and  sold  by 
the  sheriff.    But  it  seems  to  me  that  the  ponition  of  Mrs.  Corne- 
lius with  respect  to  the  two  thirds    is   not  that  of  a  tenant-at- 
will.     She  has  a  good  title  as  to  these    two-thirds  against  tho 
Crown ;   because  even    if  on  the  naked    question  of  limitation 
the  Crown  would   not  be  barred^  it  would   practically  now  be 
estopped,    by  the   line   adopted   by   the  Commissioners  of  the 
Treasury  in  1841,  from  asserting  its  claim  to  these  two-thirds. 
I  do  not  think  the  Crown  could  now  possibly  be  heard  to  claim 
these  two-thirds  :  and  in  my  opinion,  Mrs.  Cornelius  has  a  good 
title  to  the  whole  property  even  as  against  the  Crown,  and  the 
rights  of  Mrs.  Cornelius  extend  over  the  two-thirds  as  well  as 
the  one-third,  and  are  rights  which  could  be  seized  in  execution 
and  sold. 

It  was  further  contended  on  behalf  of  Mrs,  Cornelius  that, 
if  the  plaintiff  succeeds  to  any  extent,  some  settlement  should 
be  made  on  her.  I  think  she  certainly  is  entitled  to  a  settle- 
ment. It  is  in  evidence  that  her  husband  is  much  involved,  and 
lives  at  Chandemagore in  great  difficulties;  and  he  has  no 
property,  subsisting  only  on  a  pension  of  Rs.  118  per  month 
from  G-overnment,  which  pension  will  die  with  him.  Although 
the  plaintiff  is  declared  entitled  to  an  interest  in  the  whole 
property  for  the  life  of  John  Cornelius,  it  is  subject  to  a  reference 
as  to  what  will  be  a  proper  settlement  to  make  on  Mrs.  ComeKus 
and  her  children.  The  plaintiff  is  entitled  to  an  account  from 
the  filing  of  the  plaint,  but  not  anterior  to  it.  The  plaintiff's 
interest   being  a  life-interest,    the  proper  coarse   will    be  to 
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appoint  a  reoeirer  of  the  property  for  the  life  of  John  CorneUas.       W73 
I  order  iiiat  the  Court  Receiver  be  appointed  receiTer  for  the    TbowtB.  ~ 
life  of  John  Oomdins*  xoifiTDoBBBi 

V. 

Decree  for  plaint^ffi  iUboiry 

OORNKLIITS. 

Attorney  for  the  plaintifE :  Mr.  Watson. 

Attorneys  for  Mrs.  Comelis :  Messrs.  Judge  and  Oangooly. 

Attorney  for  the  Secretary  of  State :  Mr.  OhttuntrelL 


PRIVY  COUNCIL. 


CHOWDRY  WAHED  ALI  (DifSHOAiiT)  v.  MUSSAMUT  JIIMABB  p.  q  • 

(PlAINTIfP)*  1872 

ifayi0,li,22 

[On  appeal  from  the  High  Oourt  of  Judicatare  at  Fotb  William  in  Benffal.l  ,  ^* 

Juue  14 


AiU  XXJII    of      1861,     ».     11— i>ecr##.../?tfpret«iWti«tf— ilct     VIII    </1869^ 

8.  £03. 

The  decree  of  the  High  Court  affirmed  nkidek*  the  circQlmtaxiceg  of  the  oaM 
bat  h^ld  (contrary  to^he  ophiioB  of  the  majority  of  a  Villi  Benoh)  r-^where  a  det  ,  J^  l  R  9i 
oree  agaioBt  a  person  ia  a  repreeentatlTe  oaf  aoity  has  heea  properly  passedi  and 
proceedigs  hare  been  taken  nnder  it  to  obtain  execution  against  the  party  in  his  il^M^^O  f^i 
teproeentative  character,  he  is  a  party  to  the  suit  with  irespecrt  to  any  question 
which  may  arise  between  him  and  the  other  partiea  relating  to  tha  ezeoution  of 
the  decree  within  the  meaning  of  ActXXlII  of  1861,  s.  II. 

This  was  an  appeal  from  a  decision  of  a  Full  Bench  of  th^ 
High  Court  given  on  the  13th  August  1868/ in  which  a  decree  of 
the  Principal  Sudder  Ameen  dated  the  27th  July  1867  was 
af&rmed  by  a  majority  of  the  Judges. 

The  circumstances  under  which  the  case  came  before  and  was 
decided  by  the  Full  Bench,  are  fully  detailed  in  the  report  of  the 
case  before  the  High  Court  (I). 

*  Present  I — ^Thb  Right  Hon'blB  Sir  Jamks   W.  Golvili,  Sib  Hoktagub  B* 

Smre,  ahd  Sib  Robbbt  P.  Golllbb.  ^ 

(i)  2  B.  L,  R.,  F.  B.,  78. 


Digitized  by 


Google 


150  BENGAL   LAW  REPORTS.  [VOL.  XI 

1872  Sir  B.   PcUfMr,   Q.C.,  and  Mr.  Doyne,   for  the  appellant.— 

CBowDRt     Assuming  the  judgmentf  of  the  High   Court  of  the  10th  July 
Wahbo  Au   1863  to  have  been  against  the  respondent  in  her  representative 
HcasAMUT    capacity^  and  not  personally^  she  could  in  that  suit  have  urged 
JuMABB.      i^jjj^ij  grouod  of  exemption,  and  no  new  suit  is  permisaible  either 
to  restore  to  her  such  neglected  opportunity,  or  to  correct  any 
error  of  judgment  of  the  Court  in  that  suit.     The  effect  of  that 
judgment    of  the    10th   July    1863    was    in  fact  to  make  the 
respondent  personally  liable  to  make  good  to  the  appellant  the 
entire  mesne  profits  ^f  the  part  of  the  property  to  which  the  decree 
declared  the  appellant  entitled.     She   having   acted  in  concert 
with  the  other  defendants  to  disturb  the   appellant's  posBassioa 
was  personally   liable.     But  in  addition    to   this,  she  received 
assets  from  her  father,  Waris  Ali,  not  perhaps  directly  from  him 
but    by    pod^ession   for  some    years   with    her  co-heirs  of  the 
property.    It  was  clearly  not  competent  to  the  appellant  to  bring; 
the    present    suit:  see    Act    XXIII    1861,    a.    11.    It   cannot 
seriously  be  contended  that  a  party    sued  in  a  representative 
capacity  is  not  a  party  to  the  suit  within  the  meauing  of  that 
Bection, 

Mr.  Cowie  for  the  respondent. — The  Courts  have  all  found 
as  a  fact  that  the  property  which  is  the  subject-matter  of  this 
suit  was  the  property  of  the  respondent  in  her  own  individual 
\^  tc  .t\\  character,  and  that  she  never  took  any  assets  by  descent  from 
her  father.  The  judgment  being  against  her  in  her  represen- 
tative character,  a  sale  of  her  own  property  in  the  absence  of 
evidence  of  a  devastavit  was  absolutely  void,  or,  if  not  void, 
voidable  as  against  the  appellant  as  purchaser,  he  being  the 
execution-creditor  at  whose  suit  the  sale  was  effected.  Ther^ 
is  nothing  in  the  Civil  Procedure  Code  to  prevent  a  new  suit 
being  instituted  to  obtain  relief  when  her  individual  property 
has  been  affected  by  the  decree  made  against  her  only  in  her 
representative  character.  No  proceedings  were  taken  in  accord- 
ance with  ss.  203  and  211  of  Act  YIII  of  1859. 

Mr.  Doyne  in  reply. 

Their  Loedships  gave  the  following  judgment  :— 

This  was  an  appeal  from  the  judgment  of  a  Full  Bt^uoh  of  the 
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fiLifirh  Ooart  at    Calcutta,  aflBrming    a  decision  of  the*  Principal        ^^"^^ 
Sadder  Ameen  of  Patna  in  favor  of  the  respondent^  the  plaintiff    Obowdbt 
ia  the  suit  below.  .Wa«d  Ali 

The  suit  was  brought  by  Mussamut  Jumaee,  the  respondent,  Mvmamvt 
to  obtain  a  declaration  that  an  execution-sale  of  certain  mouzahs, 
onder  color  of  a  decree  made  in  a  former  suit  brought  against 
her  and  others  by  the  appellant,  should  be  set  aside,  and  her 
poaseasion  of  the  mouaahs  confirmed*  It  may  be  convenient  t6 
designate  the  former  suit,  which  led  to  the  sale  complained  of,  as 
suit  A.  Suit  A  was  itself  the  sequel  of  a  protracted  litigation, 
and  became  in  its  turn  the  starting  point  of  new  and  intricate 
pi'oceedings. 

The  appellant,  who  was  mortgagee  of  Mousah  Mayjara,  had 

obtained  decrees  in  suits  against  his  mortgagors  for  the  mortgage* 

debt,  under  which  he  attached   their   interest  in  that  mouzah 

* 
Waris  AJi,  the    father  of  the   respondent,  and  the  respondent 

and  other  persons,  intervened,  claiming   interests  in  the  mouzah^ 

Waris    Ali  claimed  to  have  advanced  money  to  the  mortgagors 

ondw    certain    bhurnanamas.       The  respondent's    claim    wa^ 

dutinct.    She  was  married  to  Enayet  Ali,  and  she  claimed  certain 

shares  of  the  nK>aeah  under  a  purchase  made  previous  to  the 

Appellant's  mortgage.  Notwithstanding  these  claims,  the  mouzah 

was  sold  under  the  appellant's  decrees,  and  purchased  by  him* 

Being  unable  to  obtain  possession  of  the  mouzah,  the  apellanti^ 

brought   suit   A   to   recover   it,    making    Waris   Ali   and    the 

respondent  and  other  persons  (in  all   103)  defendants,  charging 

ihem  with  combining  to  keep  him  out  of  possession.     Waris  Ali 

set  up  his  claim  under  the  hhumanamas,  which    Were  ultimately 

held  to  be  invalid.     The   respondent,  however,  established  her 

title  to  the  shares  of   the  mouzah    she    claimed.      During   the 

pendency  of  suit  A,  viz,,  in    January    1856,    Waris  Ali  died^ 

and  thereupon,  under  the  lOth   section  of  Act  VIII    of  1859, 

his  heirs,  viz.,  the  respondent  and  her  brother  and  sister,  were 

entered  iu  the  register  as  defendants  in  his  place.     Thus  the 

respondent   became  a  party  to    the  suit  in  a  double  capacity, 

whidh  led  to  the   confusion  in  the  proceedings  to  be  presently 

noticed*     On  the    29th  November   1861,  the   Judge  of  Patna 

made  a  decree  in  favor  of  the  appellant  for  possession,  and  '*  io^ 
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1S72  mesne  profibs  to  be  charged  on  the  defendants  jointly  and 
Obowdat  separately/'  Although  the  judge  had  stated  in  his  judgment 
W^KD  Au  ^jj^j.  ^]^Q  ^^]q  Qf  ijIjq  respondent  to  the  share  she  claimed  waa 
KtregAHUT  proyedy  and!  therefore  ought  to  have  decreed  to  that  extent  in 
jfBUkn,  j^^p  fayor^  his  decree  does  not  so  find^  nor  does  it  separate  be^ 
from  the  other  defendants  in  the  award  of  possession  and 
mesne  profits  against  them.  This  ill-advised  and  erroneoos 
decree  in  suit  A  was  the  origin  of  a  labyrinth  of  intricate  and 
too  often  irregular  proceedings^  through  whioh  it  is  not  easy  to 
find  the  way  to  a  definite  end.  The  respondent  Jumaee^ 
amongst  others^  appeal  against  it  to  the  High  Court,  On  the 
10th  July  1863  that  Court  gave  judgment  to  the  effect,  that 
it  having  been  adjudged  by  the  Judge  at  Patna«  that  Jumaee 
had  a  good  title  as  purchaser  to  the  share  of  the  mousah  claimed 
by  her,  she  was  needlessly  made  a  party  to  the  suit,  and  it 
was  ordered  that  she  should  be  released  from  it  with  costs. 
This  judgment  undoubtedly  went  too  &r  in  releasing  Jumaee 
altogether  from  suit  A,  as  her  learned  counsel,  Mr.  Cowie» 
fairly  admitted ;  because  the  grounds  on  which  it  proceeded  do 
not  touch  her  liability  in  her  representative  capacity  as  one  of 
the  heirs  of  Waris  Ali;  but  apparently  the  decree  stands 
unreversed  ;  a  circumstance  which  it  is  material  to  bear  in  mind. 

Although  no  attempt  appears  to  have  been  made  to  review  or 
alter  this  decree,  proceedings,  now  to  be  noticed,  were  taken, 
by  force  of  which  the  sale  (sought  to  be  set  aside  in  the  present 
suit)  of  Jumaee's  private  estate  to  the  appellant,  as  purchaser 
under  his  own  decree,  took  place.  They  are  succinctly  described 
by  the  Chief  Justice  in  the  following  extract  from  the  judgment 
now  under  appeal : — 

*'  On  the  17th  August  1863,  Wahed  Ali,  the  then  plaintiff. 
applied  to  the  Court  at  Patna  to  execute  the  decree  whioh  ha 
had  obtained  for  mesne  profits.  Jumaee,  the  present  plaintiff, 
appeared  upon  that  application  and  urged,  that  aocording  to  the 
decree  of  the  High  Court  of  the  10th  of  July  1863,  she  had 
been  wholly  discharged  from  liabilit;^.  Wahed  Ali  admitted 
that  she  had  been  discharged  by  that  decree  so  far  as  her 
private  interests  were  concerned,  but  contended  that  aha 
remained  liable  as  one  of  the  heirs  of  Waris  Ali.    The   Judge  of 
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Ritna  took  that  view  of  the  case,  and  on  the  5th  October  1865,       ^^78 
ordered  a  sale  of  that  part  of  the  property  which  belonged  to  her    Ghowdbt 
IB  her  own  right,  and  which  had  been  attached  in  execution  of  ^ 

the  decree.   On  the  7th  of  October  1863,  the  plaintiff  petitioned   ^^^"""^ 
thel  Judge,  contending  that,  even  if  she  were  liable  as  Irairess  of 
ker  father,  she  conld  only  be  liable,  under  ss.  203  and  21 1  of 
i^ct  Vin  of  1859,  to  the  extent  of  assets  inherited  from  him. 
On  the  same  day  the  Judge  ordered  the  petition  to  be  rejected  r 
and,  on  the  following  day,  the  8th  October  1863,  the    plaintifPa 
own  portion  of  the  property,  which  had  been  attached  under  the- 
execution  against  her  in  her  representatiye  capacity,  was  sold 
under  the  execution,  and  Wahed  Ali,  who  was  their  the  plaintiff 
ia   the   suit,   became    the  purchaser  under   bis    own  decree*. 
Numerous   other   Proceedings   took    plac&  to  which  it  is  not 
iiec#9sary  to  refer.    It  is  sufficient  ta  say  that,,  on  the  15th  of 
March  1864,  the  Judge  confirmed  the  sale. 

^  The  present  plaintiff  petitioned  the  High  Court  against  the 
order  for  execution  and  the  sale  of  her  property  ;.  and,^  on  the- 
8th  oi  July  1864,  the  High  Court  ordered  that  the  decree  of 
the  5th  of  October  1863  shocdd  be  amended  by  declaring  that 
the  present  plaintiff  was  only  liable  ta  the  extent  of  assets^ 
inherited  from  her  father,  so  that,  in  fact,  the  order  under  whiclL 
the  plaintiffs  private  property  was  sold  in  execution  was  so  far 
Altered  that  it  did  not  justify  the  sale  which  took  place  under  iir 
on  the  8th  October  1863. 

^  The  plaintiff  again  appealed  te  the  High  Court  agafnst  the- 
ofder  of  the  15th  of  March  1864,  confinmng  the  sale  under  the- 
execution ;  and,  on  the  30th  of  January  1865,  the  Court 
declared  that  the  sale  could  hold  g^ood  only  if  the  plaintiff  had 
reoeiyed  assets  from  her  fatber^s  estate,  and  in  that  case  only  to 
the  extent  of  the  assets  so  received.  The  case  was  therefore 
remanded  to  the  Judge  to  make  inquiry  upon  that  point.  The 
Judge  upon  that  rentand  found  that  the  plaintiff  had  inherited 
nothing  from  her  father,  an4,  on  the  27tb  of  May  1866,  set 
aetde  Hbe  confirmation  of  the  sale* 

'^  From  that  order  Wahed  Ali  appealed  to  the  High  Court  p 
and*  o»  tlie  IStli  September  1865,  a  Division  Bench  held  that  aa 
the  sale  had  l^een  confirmed^  there  was  no  power  to  cancel  it ; 
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1872       tbat  the  two  orders  of  the  8th  of  Jaly  1864  and  the  30th  of 

Chowdry     January  1865  were  wrong,  and  they   advised    Wahed   Ali   to 

WAHID  Ali  apply  to  the  High  Court  for  a  review   of  the  order  of  the  80tk 

MusBAMUT    of  January  1865.     Wahed  Ali    acted    upon    that    advice,    bxA 

JuiUEB.    applied   for  a  review  of  the  judgment  of  the  30th  of  Janoarj 

1865,  and,  on  the  28th  of  September   1866,  the  Division  Bem^ 

held  that  the  sale  could  not  be  set  aside  except  by  a  suit  by  the 

present  plaintiff  in  the  Civil  Court     They  amended  the  order 

of  the  High  Court  of  the  30th  of  Janua'  y   1 865  and  the  order 

of  the  Judge  of  the  27th  May  1865^  and   restored  and  confirmed 

the  Judge's  order  of  the  15th  of  March  1864,  by  which  the  sale 

had  been  confirmed." 

The  above  summary  seems  to  be  in  substance  correct,  except 
that  the  order  of  the  8th  July  1864  appears  to  be,  technically^ 
not  an  order  to  amend  the  decree,  but  to  declare  in  the  execution 
proceedings  what  was  the  limit  of  Jamaee's  liability  under  it* 
The  result,  so  far  as  a  result  can  be  extricated  from  these 
involved  and  contradictory  proceedings,  appears  to  be,  that 
whilst  the  High  Court  held  the  sale  of  Jumaee's  private 
property  to  be  utterly  wrong,  and  at  first  ordered  it  te  be  sei 
aside,  they,  in  the  end,  reversed  their  own  orders,  oni  formal 
grounds,  leaving  the  order  for  sale  and  confirmation  to  stand, 
but  suggesting  to  Jumaee  to  obtain  redress  by  a  new  suit^ 
Accordingly  she  brought  the  present  suit*  and  obtained  the 
concurrent  judgments  of  the  Courts  of  India  in  her  favor, 
which  the  appellant  now  seeks  to  revers :  first,  on  the  merits  ; 
and,  second,  on  the  ground  that  it  was  not  competent  to  the 
respondent  to  bring  this  suit. 

On  the  merits  it  was  at  first  contended  that  she  was 
personally  liable  in  suit  A  for  having  acted  in  concert  with 
the  other  defendants  to  disturb  the  appellant's  possession. 
Their  Lordships,  however,  think  that  not  only  is  this  liability 
nnsustained  \ij  the  evidence,  but  the  amended  decree,  in  any 
view,  of  the  amending  order,  absolves  her  from  it. 

It  was  next  contended  that  she  had  received  assets  from  bar 
father,  Waris  Ali,  and  was  therefore  liable.  It  was  scarcely 
insisted  that  any  had  descended  from  her  father,  bot  it  wm 
strongly  urged  that  from  the  time  of  his  death  to  ihe  end  of  soii 
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•  1,  a  period  of  five  years,  she  ^as  in  joint  possession  with  her       1^2 
coheirs  of  the  monzah  which  was  the  subject    of  suit  A,  and    cbowdry 
must  therefore  have  received  profits,  which  she  was  bound  to  Wahid  Au 
aeoount  for.     It  is  sufficient  to    say  that  their  Lordships    can   Mt^sbamut 
dtioover  no  clear  and  definite  proof,  either  in  suit  A,   or  in  the 
present  suit,  that  this  was  so ;  and  the   Courts  below  having 
aiBnmed  to    the  contrary,  it  is  impossible   their  Lordships  can 
i^oWj  for  the  first  time,  find  the  ihct  of  such  possession. 

The  case  is  thus  reduced  to  a  question  of  procedure, 
viz^  whether  it  was  competent*  to  the  respondent  to  bring 
the  present  suit.  The  appellant's  contention  is  founded  on 
B.  11  of  Act  XXIII  of  1861,  which,  among  other  things, 
enacts  that  '*  any  question  arising  between  the  parties  to  the 
stilt  in  which  the  decree  was  passed,  and  relatinfif  to  the 
execution  of  the  decree,  shall  be  determined  by  order  of  the 
Court  executing  the  decree,  and  not  by  a  separate  suit,  and 
the  order  passed  by  the  Court  shall  be  open  to  appeal.'^ 
^is  enactment  was  undoubtedly  passed  for  the  beneficial 
purpose  of  checking  needless  litigation,  and  their  Lordships  do 
not  desire  to  limit  its  operation.  Tbey  therefore  feel  bound  to 
say  they  are  unable  to  assent  to  some  of  the  reasons  on  which 
fbe  iSigh  Court  have  founded  their  judgment.  They  cannot 
concur  in  the  general  proposition  that  a  party  sued  in  a 
representative  character  is  not  a  party  to  the  suit  within  the 
xneaning  of  s.  11  of  the  Act  of  1861,  which  is,  as  the  Chief 
Jostice  observes,  to  be  read  as  part  of  Act  YIII  of  1859. 
Tiie  203rd  section  of  Act  VIII  makes  express  provision  for 
the  manner  of  execution  in  such  cases :  viz,,  (1)  against  the 
goods  of  the  deceased  person,  and  (2)  in  certain  events  against 
the  defendant  ^'  to  the  extent  of  the  property  not  duly  applied  by 
him,  in  the  same  manner  as  if  it  had  been  against  the  defendant/' 
It  is  obvious,  therefore,  that  a  party  in  a  representative 
character  is  so  distinctly  a  party  to  the  suit,  that  under  certain 
conditions  his  own  private  property  may  be  attached  and  sold. 
It  is  true,  that  to  fix  him  with  this  liability,  it  must  be  shown 
that  he  has  received  property  of  the  deceased,  of  which  he  has 
&iled  to  prove  a  proper  disposition.  But  these  thing?  are  all 
cognisable,  and  proper*  to  be  ascertained  in  the  suit  in  which  the 
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187^       decree  is  made^  during  the  progress  of  the  execution  prooeedingv 

Chowdbt     founded  upon  such  decree.    It  does  not  seem  to  their  Lordsbipft 

Wahkd  Au  ^  follow  that  because  all  the  provisions  relating  to  exeeutiaa 

HuMAMXJT    cannot  be  applied  to  a  d^endant  sued  in  a  representatiye  (diaracteTfc 

"**        ^    '     such  a  defendant  cannot  be  regarded  as  a  party  to  the  smt,  wiihixi 


the  meaning  of  such  of  them  as  may  be  applicable  to  his  < 
Xt  may  be  true  that  ^*  cross-deorees'^  cannot  be  set  off  betweea 
parties  to  suits  in  different  characters  under  s*  209  /  and  thai 
decrees  cannot*  in  the  first  instance^  be  enforced  by  imprison- 
ment against  a  party  sued  only  in  a  representative  character 
under  s.  201.  But  it  may  be  observed,  that,  in  a  case  where 
there  is  a  finding  that  the  property  of  the  deceased  has  not  Iteen 
properly  applied,  and  when  the  decree  under  s.  203  may  be 
executed  against  the  defendant  to  the  extent  of  the  property 
wasted,  as  if  it  had  been  against  him  personally,  there  would  seem 
to  be  no  inconsistency  in  holding  the  clause  relating  to  imprison- 
ment to  be  applicable.  In  a  case  then,  in  which  a  decree  ha» 
been  properly  passed,  and  proceedings  taken  under  it  to*  obtfkip 
execution  against  a  party  in  a  representative  character,  there 
seems  to  be  no  good  reason  for  saying  that  he  should  not  be 
considered  a  party  to  the  suit,  with  respect  to  any  question  whi<di 
may  arise  between  him  and  the  other  parties  relating  to  tbe 
execution  of  the  decree,  within  the  meaning  of  s.  11  of  tbe  Act  of 
1 86 1 .  fiu t  their  Lordships  consider  that  there  are  other  grounda 
upon  which  the  judgment  in  the  present  case  JD»y  be  supported. 
In  their  view  it  is  not  satisfactorily  established  that  th;ere  is  an 
existing  decree  which  warranted  any  execution  whatever  againafc 
the  respondent.  It  has  been  already  pointed  out  that  the 
original  decree  was  amended  by  the  High  Court  on  appeal  by 
a  decree  directing  Jumaee  to  be  released  from  the  suit  altogether. 
This  decree  was  obviously  erroneous,  for  it  is  clear  she  ought 
not  to  have  been  released  from  the  suit  in  her  representative 
character  as  one  of  the  heirs  of  Waris  Ali,  but  only  in  her  own 
personal  capacity.  The  decree  releasing  her  from  the  suit 
altogether  was,  as  the  Chief  Justice  observes,  probably  so  draim 
up  by  mistake.  Still  it  was  so  drawn  up,  and  it  does  not  appear 
to  have  been  ever  formally  set  right.  It  is  true  that  by  the  order 
of  the  High  Court   of  the  8th  July  1864,  upon  Jumaee's  own 


Digitized  by 


Google 


YOh.  HO  PBIVT  COUNCIL.  1S7 

appeal  against  the  order  for  sale  of  her  private  estate,  the  Court,       ^^"^^ ^ 

by  declaring  that  her  liability  under  the  decree  as  one  of  the  heirs    ghowdbt 

of  "Warig  Ali  extended  only  to  such  property  as  she  might  have  ^^^^^  ^^^^ 

inherited  or  received  as  such  heir,  implied  and  affirmed  that  she  MnsBAirtJt 

was  liable  to  this  extent.     But  this  order  was  made>  not  on  an 

appeal  against  the  decree,  but  against  the  order  of  sale  made  in 

the  executian    proceedings.    In   point  of  form,  therefore^  the  * 

decree  releasing  her  altogether  was  left  standing;  and  although 

ibe  mistake  may  have  been  in  substance  corrected  by  the  order 

of  the  8th  July,  that  order  was  not  acted  upon  by  the  present 

appelhrnt;   and#  on    the    contrary,  it    was   at  his  instigation^ 

swept  away  by  the  subsequent  proceedings  above  referred  to. 

If  that  order  had  been  acquiesced   in  and  acted  upon  by  the 

appellant,  it  might  perhaps  have  been   regarded  as  a  virtual 

amendment  of  the  decree,  but  even  in  that  case  the  sale  of 

the  respondent's  private   estate,  of  which  she  now  complainsi 

oonld  not  properly  have  taken  place  under  it.     However,   the 

appellant  refused  to  acquiesce   in  it,  choosing  to  rely   on  his 

strict  right;  and  upon  his  objection  that  in  point    of  procedure 

it  was  wrong  and  could  not  affect  the  orders  of  sale  of  the  5th 

October  1863,  and  of  confirmation   of  the  15th  March  1864,  it 

was   set   aside,  or    at    least   declared     to     be    without  force. 

When,  therefore,  the  appellant  in^^ists  that  the  present  suit  is 

not  oompetenty  because  the  questions  relating  to  the  execution  ^^^^  ^^^ 

ofoght  to  have  been  determined  in  the  former  suit   A,  bis  objec- 

iiom  which   relates  only  to  prooedure«   may,  their   Lordships 

think,  be  properly  met  by  the  counter-objectioo  that  in  point  of 

procedure  hid  own  decree  in  suit  A  is    ineffctual,  as  actually 

draws  ap  to  support  any  execution  against     Jumaee,   and  that 

the  proceedings  whiph  may  have    virtually    set  it  right,  and 

warranted  some  execution,  have  lost  all  efficacy  for  that  purpose 

hf  his  own  acts.    Their  Lordships  cannot  find,  after  the  incou'^ 

j^Otts  prdceedings  above  described,  that  there  exists  any  decree 

authorising  an  execution  against  the    respondent's   estate;  and 

consequently  the  question  in  the  present  suit  is  one  not  properly 

relating  to  the  execution  of  a  decree,  but  to  a  sale  under  orders 

which  have  not  the  support  of  any  decree. 

Their  Lordships    therefore  being  of  opinion  that  the  decrees 
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1S72  uader  appeal  are  subs  tan  tially  just,  and  that  under  the  pecJultar 

Ohowdry  ^^^  exceptional  circamstances  ol   the  case.   Act  XKIII  of  186t 

Wahbd  Ah  was  not  a  bar  to  the  suit,  will  humbly  advise  Her  Majesty  to 

BftjssAMut  affirm  the  decreesi  and  to  dismiss  this  appeal  with  costs. 


J  VICASB. 


Appeal  dismissed. 
Agent  for  appellant :  Mr.  WiUon, 
Agent  for  respondent :  Mr.  Barrow. 


P.  G .• 
1872        WOOMATARA  DBBIA  (Pliihtipf;  v.  UNNOPOORNA  DASSEB  akb 

MaylZ  0TH£B8  (Defbmdants). 


[On  appeal  from  the  Iligh  Conrt  of  Jadicatnre  at  Fort  William  in  Bengal.] 

Ad  Vm  of  1869, «.  ^—Bes  Judicata-^Costs  of  ieveral  Bespondmfs. 

Where  a  party,  failing  to  obtain  judgment  for  the  posaeBBion  of  land  claimed  by 
^  a  ber  in  her  first  enit  as  iaufir^  brought  a  fresh  snit  claiming  the  land  as  proper^ 

\A^4^  Ay*a^         belonging  to  her  talook  according  to  the  trne  boundary  line,^e2d  that  her  suit  was 
MKX3   %^^   barred  by  8.  2  of  Act  VIII  of  1869. 

Where  respondents  Were  in  the  same  interest)bnt  severed  in  their  defenoesi  only 
one  set  of  costs  was  allowed,  and  that  to  the  respondent  who  first  entered  aj^ear- 
ance. 

This  was    an  appeal  from  a  decision  of    a    Division  Bench 
'  \K  j*^   ,  ^  (Phear  and  Hobhouse,  J  J.)  dated  2nd  December  1868  (1). 

The  following  were  the  facts  of  the  case:— ^On  the  1st  of  April 
1820,  one  Sunkoree  Dassee,  as  semindar  of  Hateahghur,  granted 
a  perpetual  lease  of  1,002  bigas  of  jungle  and  other  Itmd  to  one 
Bamsagor  Mitter.  There  were  two  portions;  the  first  contain* 
ing  351  bigas,  and  the  other  651  bigas.  In  1824  a  dispute 
arose  between  Sunkoree  Dassee,  who  had  granted  the  pottah^ 
and  Pran  Kishen  Dntt  and  Hurry  Mohun  Takoor  as  to  the 
right  of  possession  to  the  property,  and  a  possessory  suit  between 
them  was,  on  the  18th  March  1826,  decided  in  favor  of  the  two 
last-mentioned  parties,  who  thereupon  ejected  Ramsagor  Mitter 

•Prweni;— Tub  Right  Hon'bl  Ste  J.  W  Ootvile.  Sir  M.    B.    Smith,  Sit  B.  P. 
CoLLiBB,and  Sir  L.  Psel. 

(1)  2  B.  L.E.,  A.  C-,  102. 
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from  the  premises.     He  thereupon,  on  the  20fch  February  1 828,       1872 
brought  his  action  against  the  contending  parties  on  the  ground  Woomataba 
that^,  however  was  the  owner,  he  was  entitled  to  ba  recognised       Dibia 
as    tenant,  ^  The  defendants   to   that   suit  having  put  in  their  Unkopooriia 
answers,  Radha  Kishen  Dutt   intervened  and  claimed  j  to  have      ^^"s"*- 
obtained  from  Grovernment  a  pottah  of  the  lands  in  question,  and  • 

that  they  belonged  to  him.  That  potta,  which  was  dated  5th 
February  1830  (24th  Maghl236),  was  a  grant  of  certain  waste 
land  in  the  Soonderbuns  of  Bengal,  by  Government,  to  Radha 
Kishen  Dutt,  the  land  being  rent-free  for  twenty  years,  and 
subsequently  to  bear  an  increRsiug  rental  rising  to  eight  annaa 
per  biga.  The  grant  was  of  2,72,000  bigas,  and  it  appeared  by  an 
endorsement  on  that  grant  that  it  comprised  lots  Nos.  30, 3I2>33. 
No  order  was  passed  upon  the  claim  of  the  intervener,  but  a 
decree  was,  on  the  1st  February  1837,  made  to  the  effect 
that  Ramsagor  Mitter  having  been  the  cultivator,  he  should 
continueinpossession,  paying  rents  to  the  defendants  in  that  suit. 
By  the  time  that  that  decision  was  given,  Bamsagor  Mitter 
had  died,  leaving  has  his  heirs,  Woomatara  Dutt  and  Ishau 
Issree,  the  former  of  whom  being  an  infant,  was  represented 
by  his  fatlier  Hurish  Chunder  Dutt  has  his  guardian.  In 
accordance  with  this  decree  an  ameen  proceeded  to  the  place 
to  define  the  boundaries ;  a  complaint  was,  however,  made 
that  such  boundaries  were  wrongly  placed  on  land  comprised 
in  the  grant  held  by  Badha  Kishen  Dutt,  and  a  reinvesti- 
gation was  directed,  wereupon  an  agreement  dated  February 
1840  (17th  Magh  1246)  was  made  by  way  of  compromise  between 
Hurish  Chunder  Dutt  as  representing  the  estate  of  Ramsagor 
Mitter  and  Cally  Doss  Dutt  and  Neil  Madnb  Dutt,  the  heirs  of 
Radha  Kishen  Dutt  as  to  the  boundaries  of  such  portion  of  the 
land  covered  by  the  potta  from  Government  to  Radha  Kishen 
Dutt  as  was  comprised  in  the  potta  which  had  been  granted  to 
Ramsagor  Mitter,  the  boundaries  being  set  out  at  length. 
That  compromise  was  filed  in  Court,  and  possession  was  given  to 
Hurish  Chunder  Dutt,  as  sjuardian  aforesaid  according  to  the 
terms  thereof.  It  appeared  that,  being  in  possession  of  this  land 
Hurish  Chunder  Dutt  in  the  same  month  of  February  1840  exe- 
cuted in  favor  of  one  Dobrga  Persaud   Moaoom<lar  an  agreement 
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1872        to  hold  the  land  under  him,  and  that  he  paid  rent  to  Doorga 

WooMATARA  Persaud,  and  subse  quently  to  the  now  appellant,  till  the  year  1851. 

Debu       jn   f^j^Q   beffning   of  1852,    a   dispute  arose   between  the  now 

Unnopooena  respondents  (or  the    person  whom    they    represent)  as  holders 

Dass^b.     of   t^he   potta    of  lots  Nos.  30,  32,   and  33,  granted  to  Radha 

,  Kishen    Dutt,    and    the    appellant    and   other    persons  jointly 

interested  with  her,  as  to  the  boundary   of  those  lots  and  of  the 

appellant's  zemidari.     This  dispute  resulted  in  a  decree  of  the 

Deputy  Collector  to  the  effect  that  the  property  held  by  Hunsh 

Chunder  was  comprised  in  the  appellant's  zemindari  so  far  as  220 

bigas  2  katas  were  concerned ;  this  order  which  was  passed  on 

the  28th  Febraary  1852,  was  affirmed  by  the  Superintendent  of 

Surveys  on  the  25bh  June  1852,     On  the  28th  April  1853,  those 

proceedings  being  brought  on  appeal  to  the  Revenue  Oommis- 

sioner,  he  set  aside  the  order,  and  directed  a  survey  to  be  made 

80  as  to  indued  7,389  bigas  7  katas  12  chittacks  in  the  appella&t's 

property  of   Shahazadapore   alias  Jurdewanee  village,  and  the 

residue  as  part  of  the    Soonderbuns.     On    the  11th  Novemlier 

1853,  the  Superintendent  of  Surveys  undertook  the  survey,  and 

having  issued  the  usual  notices,  made  the   following  order  :— 

"Wereas,  bobh  the  parties  being  aware  of  the  aforesaid  notice  have 
not  pointed  the  boundary  of  their  respective  estate  within  the  time 
limited  therein,  it  is  necessary  to  fix  the  proper  boundary  by  the  Court, 
in  compliance  with  the  order  of  the  revenue  Commissioner.  It  appears 
that  the  land  appertaining  to  the,lots  of  the  petitioners  is  situate 
undisputcdly  on  the  north  of  the  aforesaid  village  at  eastern  comer 
on  the  further  side  of  the  boundary ;  hence,  if  at  the  said  comer  a 
line  be  clearly  drawn  from  the  khal  above  pillar  No.  175,  directly  to 
pillar  No  33,  in  the  survey  map  of  the  aforesaid  village*  7,389 
bigas  7  katas  and  12  chittacks  of  lands  will  remain  as  part  and 
parcel  of  the  above  mousah,  and  the  remaining  land  will  be  included 
within  the  Soonderbuns  as  directed  by  the  Revenue  Commissioner.  It 
is  therefore  order  for  the  reasons  recorded  as  above,  that  a  green  line 
be  drawn  from  the  khal  above  pillar  No.  175)  directly  to  pillar  No.  33 
in  the  survey  map ;  that  it  be  forwarded  to  the  Revenue  Commissioner 
with  an  English  letter  for  the  purpose  of  having  the  lands  demarcated 
as  above  to  be  clearly  expunged  from  the  map  of  the  compass  book, 
and  to  be  included  within  the  aforesaid  lots  of  the  Soonderbuns.  Let 
it  bo  kngwa  that,  after  the  map  prepared  by  means  of  the  compass  being 
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reetifledjtlie  boundary  line  will   be  demarcated  in  the    mofussil  by  an         1872 
azneen  according  to  the  said  line."  Woomataba 

Dbbia 

The  bonndaries  having  been  laid  down^  dispates  arose  as  to  xJnnopoorna 
1,500  bigas  of  land,  and  an  Act  IV  of  1840  case  was  ii*  April  Dasbke. 
1854  instituted  by  the  respondents  against  the  appellant  and 
others^  which,  after  being  decided  by  the  Magistrate  against  the 
respondents,  was  by  the  Commisaioner  on  the  8th  July  1854 
decided  in  their  favor,  and  the  respondents  were  maintained  ia 
the  poasessioD  of  those  1,500  bigas>  the  appellant  being  left 
to  seek  relief  in  a  regular  civil  suit* 

On  the  15th  September  1854,  the  appellant,,  together  with' 
other  persons  claiming  jointly  with  her,  filed  a  plaint  in  the 
Court  of  the  Principal  Sudder  Ameen  of  the  24-Pergunnah3 
against  all  the  respondents  save  Government  as  grantees  of 
lots  Nos.  30,  32,  33,  and  against  the  Government  as  superior 
landlords  of  the  Soonderbuns,  and  Burish  Chunder  Dutt  as 
guardian  of  the  infant  lessee. 

That  suit  was  ta  recover  3,200  bigas  whicb  included  the 
ands  so  let  to  Rao^agor  Mitter  as  hereinbefore  mentioned « 
The  plaint  went  into  a  detailed  statement  o£  the  various^ 
p  rooeedings  above-mentioned,  and  found  fault  with  the  decisions 
of  the  Bevenue  Commissioner  and  of  the  Sessions  Judge,  and 
it  ooncloded  tbus  ;— 

"  Wher^ore  praying  to*  set  aside^  the  survey  map^  of  the  said  mouzah^- 
dated  the  31st  January  1852,  to  remove  the  pillars  posted  in  the  midst 
of  the  same,  and  to  set  aside  the  Act  IV  award,  passed  the  Sessions 
Judge  relying  on  the  same,  we  institute  the  suit  in  the  names  of  the 
defendants,  to  recover  possession  of  the  above  5,  200  bigas  of  lands 
as  per  boundaries,  Ac/' 

By  an  amended  plaint,  the  land  claimed  was  described  as 
being  5,000  bigas^  and  the-  boundaries  were  given. 

The  Government  put  in  an  answer  denying  the  right  of  the 
plaintiffs  to  the  lands  claimed. 

The  other  defendants,  respondents^  also  put  in  answers  denying 
the  plaintiffs'  right. 

The  Judge  dismissed  the  suit  and  ordered  that  the  boundary^ 
between  the  talook  and   lots  should  be  settled  as  fixed  by  tha^ 
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1872        Commissioner.     The  following  are'  the  material  portions  of  his 
Wooii\TAKA  JTidgment  :— 

DstMJL 
V. 

TJnnopoorna       "  ^he   present   action  has  in  view  to  extend    Shahazadapore   to   the 
Dabskk.      eastern  boundary  of  the  lot  No.  32  itself  but  this  is  totally  admissible. 

"  All  that  the  ta|ookdar  oi  Shahazadapore  could  claim,  he  claimed  at 
the  Special  Commissioner's  Court  when  he  weni  up  in  appeal,  and 
according  his  4,899  bigas  were  separately  demarcated,  and  a  distinct 
settlement  made  with  him  at  the  time,  he  executing  a  daul  nnder  which 
he  holds  that  mehal  No.  426,  No.  2,  which  is  entered  as  such  upon,  the 
iauji.  The  claim  now  extends  to  other  3,200  bigas.  The  claim 
should  have  been  preferred  simultaneously  with  that  for  .the  4,899 
bigas." 

On  the  10th  April  1865;  the  appellant  filed  her  plaint  in  the 
suit  now  under  appeal. 

To  this  she  made  as  defendants  the  respondents  including  the 
Government. 

The  essence  of  her  plaint  was  that  her  talook  was  by  a  survey 
map,  No.  13  of  1852,  found  to  comprise  over  8,462  bigas,  and 
that  the  Revenue  Commissioner,  on  the  29th  April  1853,  ordered 
that  all  land  in  excess  of  that  contained  in  the  appellant's  doul 
(estimate)  (7,389  bigas)  should  be  included  in  the  respondent's 
land ;  that  accordingly  the  Superintendent  of  Surveys  drew  a 
greeu  lineon  the  survey  map  from  a  pillar  No.  175  directly  north- 
ward to  pillar  No.  133,  and  ordered  the  1,073  bigas  to  b^ 
included  in  lots  Nos.  30,  32,  33 ;  that  according  to  this  th® 
respondents  iu  1854  took  possession  of  lands  rightly  belonging  to 
her ;  that  by  a  survey  made  in  1858-59,  and  the  settlement 
made  by  the  Soon<^erbuus  Commissioner  of  Revenue  on  the  24th 
November  1852,  she  had  only  6.61 1  bigas  17  katas  2  chittacks  in 
her  possession,  and  that  the  respondents  bad  dispossessed  her  of 
f,he  remaining  777  bigas  10  katas  9  chittacks,  and  she  claimed  as 
from  that  date  (24th  November  1852),  title  to  these  777  bigaa 
10  katas  9  chittacks,  in  order  to  make  up  her  full  amount  of 
7»389  bigas  7  katas  12  chittacks. 

The  Government  put  in  an  answer  to  the  suit,  of  which  the 
following  is  an  analysis  : — 

i.  That  by  the  proceeding  of  the  Commissioner  of  Revenue 
of  29th  April  1853^  the  talookdar  was   declared   not  entitled  W 
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more  than  -7,389  bigas  7  katas    12  cliibtacks    settled  with  her        i^'^ 
in  1834,  and   an  order  was  passed    to  deiiue  her  area  by  sixvvey   Woomatara 
measurement.  **'^ 

2.  That  in  executing  such    order,  a    dispute  arose  between  ^^^^l^^^^^ 
the  appellant  and  the  lotholder  as  to  1,500  bigas,  which  was  in  an 

*^  Act  lY  of  1840  case"  decided  against  her,  and  she  brought 
a  regular  suit  for  5,000  bigas  against  the  lotholder  which  on  the 
16th  June  1857  was  decided  against  her. 

3.  That  in  accordance  with  the  rales  of  September  1853, 
a  survey  was  made  in  1858-59-  of  lots  Nos.  30,  32,  33,  by  which 
it  appeared  that  the  lots  coatained  36,  435  bigas,  of  which  &,6l!l! 
bi}(as  were  in  the  possession  oE  the  talookdar,  and  that  out  of 
the  remaioing  29,822  bigas,  1,640  were  in  dispate,  as  being 
within  the  boundaries  of  Talook  Shahazadapore. 

4.  That  the  disputed  lands  not  being  claimed,  the  29,822 
bigas  in  the  possession  of  the  lotholders  were  settled  with  them 
in  November  1862,  under  Regulation  YII  of  1822,  the  party 
dissatisfied  being  left  to  sue  in  the  Civil  Court. 

5.  That  as  to  the  plaintifi's  allegation  of  the  cause-  ot  actioa 
survey  in  1858-59. 

The  other  respondents,   on  the  19th   June   1865,  aTso  put  in  a  , 

written  statement  claiming  the  benefit  of  the  law  of  limitation 
on  the  ground  of  their  being  in  possession  of  the  disputed  land 
since  the  granting  of  the  G-overnment  pottahs  in  ]!23&  (1829), 
and,  relying  upon  the  fact  of  the  appellant  having  already  sued 
unsuccessfully  in  the  former  suit  for  the  same  property,  submitted 
that  the  suit  was  barred  by  the  Act  YlII  of  1859  s.  2. 

On  the  9th  March  1866,  the  Court  ordered  an  ameen  ta 
make  a  local  investigation,  and  that  ameen,  having  heard  the 
evidence,  inspected  the  place,  and  prepared  a  map  on  the  5th 
May  1866,  reported  that  the  disputed  land  was  within  the 
boundaries  of  the  land  sued  for  in  the  former  suit.  Oa  the  14th 
March  1867,  a  further  local  enquiry  was  directed  and  was  taken 
up  by  another  ameeD,  who,  after  examining  the  witnesses,  and 
comparing  the  maps  with  the  property,  and  making  a  new  map> 
came  to  the  same  concliision.  Both  of  these  ameens  were  examined 
on  solem9  affirmation  by   th^  Principal  j;$udder    Ameen  and 
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187S       verified  their  reports.    The   Principal   Sndder  Ameon  havinff 
WooMATAEA  considered  the  oral  and     documentary  evidence,  on  the   7tb 

D«BiA       November  1867,  gave  a  decree  dismissing  the  appellant  suit. 
lUNitopooBNA      In  his  judgment  given  in  support  of  the  decree,  the  material 
^"'"**      parts  are  here  set  forth  :— 

**  I  proceed  now  to  enqaire  whether  the  lands  claimed  are  those  for 
which  a  previoos  suit  had  been  broup:ht  by  the  plaintiff.  I  think  there- 
can  be  no  doubt  that  they  are  the  identical  lands  for  which  plaintiff  had 
sued  before,  and  for  which  thereto  the  parties  litigated  had  been  an 
Act  IV  case,  as  the  boundaries  given  of  the  1,500  bigas,  for  which 
under  Act  IV  fully  prove  them  to  be  so  "  (1). 

He  then  set  out  the  boundaries  of  the  lands  claimed  ki  this 
and  in  the  former  suit  in  detail,  and  proceeded  thus  :— 

**  A  comparison  oi  these  boundaries  with  those  given  by  the  plaihtifF 
in  her  former  suit  leaves  very  little  donbt  that  the  lands  now  claimed  are 
a  portion  of  those  for  whit;h  plaintiff  had  sued  before,  and  this  as  been 
furthermost  distinctly  deposed  to  by  the  Chuckdar  Woomachnm 
Dutt  both  before  me  and  the  second  ameen  deputed  by  order  of  my 
predecessor,  Baboo  Grish  Chunider  Ghose. 

"  The  disputed  lands  being  thus  proved  to  be  the  lands  for  which 
plaintiff  had  sued  before,  and  which  resulted  in>  the  dismissal  of  her  suit,, 
it  is  clearly  barred  by  s.  2,  Act  VIII  of  1869. 

**  Plaintiff's  pleader,  however,  urges  that,  even  if  it  to  bedecidod  that  her 
lands  now  claimed  are  the  lands  for  which  plaintiff  had  sued  before,  ther 
present  action  cannot  still  be  barred,  inasmuch  as  it  is  brought  ene  a 
ground  totally  different  from  that  on  which  her  former  action  wa& 
founded,  namely,  that  the  plaintiff  in  the  previous  suit  claimed  the  land 
as  taufir  or  excess  land  of  her  Talook  Shahaesadpore,  whereas 
she  now  daims  them  as  part  and  parcel  of  the  lands  of  her  talook. 

**  To  this  argument  the  defendant's  pleader,  Baboo  Aushootosh  Mooker- 
jee,  replies  that  the  same  evidence  upon  which  plaintiff  relied  in  her 
former  suit  has  also  been  adduced  in  this  case,  and  the  parties  also 
being  the  same,  the  case  cannot  be  taken  out  of  the  operation  of 
the  doctrine  of  res  adjudiccUa,  Admitting,  for  argument's  sake,  the 
validity  of  the  plaintifTs  pleader's  argument  that  the  action  is  founded  oo 
a  separafce  and  distinct  cause  of  action,  still  I  find  no  proof  of  the  lands 
sued  for  being  part  of  plaintiff's  Talook  Shabazadapore,  or  that  she  was 
in  possession  of  the  same,  and  has  been  dispossessed.  The  green|lif  e  of 
the  thakbust  may  being  the  admitted  eastern   boundary  c^  Shahasada- 


(1)  Sic  in  the  printed  book  before  the  Privy  Council* 
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pore,   and  the   lands    claimed    being    clearly   situated     beyond   that        1372 
bound  aiy^  plaintiff  by  her  own  admission  has  no  right  to  them,"  Woohatara 

Dbbu 

The.  plaintiff    then    appealed    to  the    High  Court,   but  the    uokopoorna 
appeal  was  on  the  2nd  December  1868   dismissed   with  costs  by      Dabbib. 
a  Division  Bench  (Phear  and  Hobhouse,  J  J.)  (1). 

The  plaintiff  then  appealed  to  Her  Majesty  in  Council,  and 
an  appearance  was  entered  by  and  a  case  lodged  on  behalf  of  the 
C^ovemment  separate  from  the  other  respondents. 

Mr.  Doyne  for  the  appellant.— *It  is  a  mistake  to  construe 
section  2,  Act  YIII  of  1859,  as  applying  to  this  suit.  No  doubt , 
the  laud  now  in  suit  is  a  portion  of  the  land  sued  f orin  theforme^ 
action,  but  there  is  no  identity  of  the  causes  or  cause  of  action 
in  the  two  suits.  There  has  been  no  previous  determination  of 
the  present  cause  of  action — Modhoo  Bam  Dey  v.  BoydoiuUh 
Do8S  (2).  Although  she  could  not  establish  her  right  to  the  land 
as  taufir,  there  is  no  reason  why  she  could  not  show  a  title  to 
it  is  improperly  excluded  from  her  boundary  line.  A  man  may 
sue  another  for  damages  as  trespasser^and  failing,may  bringa  fresh 
snit  against  him  for  rent  as  tenant — Kadir  Buksh  v.  Golam  Ali 
QomcLshtah  (3)  The  subject  matter  may  be  the  same,  but  the 
cause  of  action  very  different.  The  principal  is  correctly  laid 
down  in  Shama  Purshad  Boy  Chowdhry  v.  Hurro  Purshad  Boy 
Ohowdhry  (4),  where  Lord  Justice  Turner  lays  down  the  rule. 
Hunter  v.  Stewart  (5)  shows  that  the  question  is  whether  the 
evidence  in  such  suit  would  be  the  same.  The  lands  in  suit 
were  clearly  in  possession  of  the  appellant  up  to  1854  and 
formed  part  of  Shahazadapore,  and  under  any  event  the  appel* 
lant  is  entitled  to  the  strip  of  land  between  the  green  line  and 
the  present  boundary  of  Shahasadapore.  If  she  be  deprived  of 
this  land,  she  is  clearly  entitled  to  compensation  from  the 
Croyernment  in  this  suit. 

Sir  B  Palmer  J  Q.  C,  and  Mr.  /.  D.  Bell  for  the  respondents 
except  the  Government. 

(f)  2  B.  L.  R.,  A.  C,  102.  (4)  10  Moore's  1.  A.,  203  ;  see  211. 

(2)  9  W.  R.,  592.  (5)  31  L.  J.,  Ob.,  346  ;  see  350. 


(3)  Id.,  90. 
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1S72  Mr.  Forsyth,  Q.  C,  and  Mr.  Tontifex  for  the  Government. 

WOOMATARA 

Debia  The  case  of  Srimut  Rajah  Mootoo    Vijaya   Raganadha    Bodha 

Unvopoorna  Gooroo  Sawmy  Periya    Odaya    Taver  v.  Katama    Natchiar  (I) 
Dassks      ^^g  relied  upon. 

Their  Lobdships  delivered  the  following  judgment  :— 

Their  Lordships  propose  to  dispose  of  this  appeal  upon  the 
only  point  that  was  dealt  with  by  the  High  Court,  namely, 
whether  the  present  suit  can  properly  be  brought  consistently  with 
the  second  section  of  the  Act  of  Civil  Procedure.  ^  That  clansa 
is  in  these  words  : — ''  The  Civil  Court  shall  not  take  cognizance 
of  any  suit  brought  on  a  cause  of  action  which  shall  have  been 
heard  and  determined  by  a  Court  of  competent  jurisdiction  in 
a  former  suit  between  the  same  parties  or  between  parties  under 
whom  they  claim." 

The  first  question  that  occurs  to  their  Lordships  upon  thai; 
section  is,  what  is  meant  by  the  cause  of  action  f  And  in  the 
present  case  they  are  clearly  of  opinion  that  the  cause  of  action 
in  both  suits  was  the  dispossession  of  the  appellant  by  the  fixing 
of  the  boundary  which  is  now  complained  of,  and  the  other 
proceediufirs  which  culminated  in  the  decision  of  the  Judge 
in  the  Act  IV  case.  The  result  of  those  proceedings  was  to 
afiirm  the  possession  of  the  defendants  in  the  land  which  was 
the  subject  of  the  first  suit,  and  to  leave  the  party  who  f«lt 
aggrieved  by  them  to  her  remedy  by  a  civil  suit. 

The  first  suit  was  accordingly  brought,  and  i-i  the  present 
suit  both  Courts  have  found,  and  it  has  been  fairly  admitttd 
at  the  bar,  that  the  land  .  which  is  now  in  dispute  is  a  portion  of 
the  land  which  was  then  sued  for.  The  identity,  therefore,  of  the 

subject-matter  of  the  two  suits  is  admitted,  and,  as  their  Lord- 
ah  ps  have  already  said,  the  cause  of  action  in  both  was  the 
dispossession  of  the  appellant  by  reason  of  the  proceeding  then 
taken. 

It  is  sought,  however,  to  distinguish  the  case  upon  the 
ground  that  the  appellant,  who  was   the  plaintiff   in  the  former 

n)ll  Moore's  L  A.,  50, 
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Buit^  saw  fifc  ia  that   suit  to  admit  that   no  portion   of  the  land        l^^    ^ 
then  said  {or  was  included  within  the  limits  of  Talook  .Shahasa-  Woomataajl 
dapore,  as  originally  settled   and  defined  by  the  douU  hut  that      '^^^ 
she  had  as  talookdar  of  that  talook  acquired   title  to  it  as  tatkfir,  XJMNOPoowirA 
that  is,  that  by  gradual    squatting  or    encroachment,  she  had 
enlarged  the  boundaries  of  her  talook,  and  by  bringing  the  land 
into  cnltiration   had   acquired   a  preferable   right  to  have   the 
aettlement  made  with  her. 

-  Now,  it  is  perfectly  cleer  ta  their  Lordshit'S  upon  the  proceed* 
ings  that  the  real  question  in  issue  to  be  determined  between 
the  parties  then  was  whether  the  lands  then  sued  for,  which 
included  the  lands  now  sued  for,  belonged  as  of  right  to  the 
talookdar,  or  whether  they  fell  within  lot  -32,  which  belonged 
to  the  defendants?  and  it  was  open  to  the  plaintiff,  the  present 
appellant,  in  the  former  snit  to  shape  her  title  in  either  0* 
three  ways.  She  might  have  said;  as  she  did  say,  according  to 
Mr.  Doyne's  argument  to-day,  that  the  whole  of  the  land  then 
clai  med  was  taufir  land;  or  she  might  liave  said,  a  portion 
of  the  land  fell  within  the  talook  as  originally  settled  and 
formed  part  of  the  7,000  odd  bigas  mentioned  in  the  doul,  and  th^ 
residue  of  it  is  taufir  land  ;  or  she  might  have  put  hefr  case  ij^ 
the  alternative,  and  have  said  that  she  had  a  good  title  to  a 
portion  as  her  original  land,  but  that  should  the  proof  of  that  failj 
that  portion  also  was  to  be  considered  as  taufir  land. 

With  the  full  knowledge  of  all  the  circnmstances,  she  chose 
to  say  :  — '^  I  admit  that  I  am  in  possession  of  all  that  I  was 
entitled  to  under  the  douZ,  but  I  claim  this  land,  the  whole  of 
it^  as  taufir  land.''  The  contention  now  is  that,  although  she 
saw  fit  to  take  that  conrse  then,  she  has  now  a  right  to  fall  back 
npon  the  other  title,  and  to  say: — ''The  boundary  was  impro- 
perly drawn,  so  as  to  imclude  in  the  defendants'  holding  that 
which  of  right  should  have  been  within  my  originally  settled 
talook,  and,  as  I  now  claim  in  that  way  that  which  I  migh^ 
liave  claimed  in  the  former  suit,  I  am  not  precluded  from 
bringing  this  second  suit."  It  appears  to  their  Lordships  that 
that  contention  cannot  prevail  against  the  clear  terms  of  the 
3ection  in  question,  or  indeed  upon  principle. 

It   is  clear  that   it  does  not  fall  within  the   principle  of  the 
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1872       decision  given  by  Lord  Justice  Tamer  at  tbis  Board    upon    the 
WooMATARA  ©arlicT  Regalation  in  which  he  takes  the  distinction  that   the 

^■■'^       Regalation  "  was   oaly    to  prevent    the    retrial    of    the   same 
Unnopoorna  question/*  and  that  it  was  not  intended  to    apply    '*  to  cases 

dambs  jjj^^  ^^^  present,  in  which  new  circumstances  had  intervened 
and  altered  the  nature  and  character  of  the  questions  to 
be  determined.*'  Here  no  new  circumstances  at  all  have 
intervened. 

Nor  does  it  appear  to  their  Lordshtps  necessary  to  decide 
whether  in  some  <>f  the  cases  put  by  Mr.  Doyne,  where  the 
party  was  suing  entirely  undera  new  and  a  different  title,  such 
a  distinction  as  he  contended  for  might  not  be  taken ;  because 
here  it  seems  to  their  Lordships  that  the  matter  in  dispute 
throughout  was  the  title  of  the  talookdar  of  this  talook  to  the 
land  in  question,  and  the  possession  which  she  had  thereby 
acquired,  and  it  is  perfectly  clear  upon  the  proceedings  in  the 
earlier  suit  that  her  right  in  any  way  to  this  land  was  capable 
of  being  therein  determined.  The  Court  in  that  suit  seems 
almost  to  have  considered  that  thn  title  now  sued  upon  had 
been  put  forward  and  could  not  prevail ;  and  that  if  the  talookdar 
had  any  title  at  all,  it  was  by  way   of  tatifir. 

The  Court  of  Appeal,  proceeding  on  the  admission  of  the 
plaintiff  that  the  whole  of  the  originally  settled  talook  was  in 
her  possession,  and  that  all  she  had  been  dinppossessed  of  was 
claimed  by  her  only  as  taufir  lands,  d^-alt  with  that  claim  ; 
but  it  is  perfectly  clear  that,  if  the  plaintiff  had  chosen  to  put 
forward  the  other  title  in  the  way  I  have  suggested,  the  Court 
would  have  dealt  with  the  whole  question  and  consideredJit« 
that  question  being  in  point  of  fact  a  mere  question  of  quantity 
and  boundary,  and  whether  the  plaintiff  was  in  any  way  entitled 
to  recover  the  lands  sued  for  from  the  defendants*  who  are  tbe 
defendants  also  in  the  present  suit. 

It  therefore  seems  to  their  Lordships  that  the  case  really  falls 
within  the  principle  and  letter  of  the  section  in  question,  which 
has  been  propeily  decided  to  be  a  bar  to  the  suit. 

They  think  it  desirable  to  remark  that  the  principle  upon 
which  their  decision  in  this  case  proceeds  seems  to  be  almost 
identical  with  that  laid  down  in  a  judgrat^nt  delivered  by   Lord 
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Westburj  in  the  <sa8e  of  Kaitama  N^mHiar  (1).  In  that  case  a 
party  had  brought  a  suit,  olaimipg  under  a  will,  haying^as  defend*  Wookatasa 
ant  in  a  former  su^t,  abandoned  his  title  under  that  will,  admitting 
that  the  will  did  not  amount  to  a  devise  and  resting  his  title  upon 
the  issue  whether  the  estate  was  separate  or  undivided,  and  Lord 
Westbury  said: — ''That  being  the  state  of  the  case  we,  are 
now  called  upon  to  approve  of  a  suit  subsequently  instituted  by 
the  very  person  who  had  deliberately  given  this  character  to 
the  instrument,  a  suit  founded  upon  an  allegation  wholly 
contradicting  what  he  had  stated  to  this  Court  of  Justice,  and 
insisting  upon  this  paper  as  being  a  valid  will  and  testament* 
It  is  impossible  that  any  such  suit  should  be  allowed  to  proceed. 
In  the  first  place,  it  is  clear,  upon  the  former  record^  that  the 
appellant  had  then  the  power  of  relying  upon  that  document  aa 
being  a  valid  will.  He  in  effect  stated  or,  might  have  stated 
his  defence  in  the  suit  of  185&  in  the  alternative.  He  might 
first  ^ave  insisted  that  it  was  an  undivided  property,  and  that 
therefore  the  plaintiff  in  those  suit  had  no  interest  therein  ; 
and,  secondly,  he  might  have  pleaded,  but  if  it  shall  turn  out  to 
be  a  divided  property,  then  my  title  avisea  uader  this  instru- 
ment, and  I  plead  and  rely  upon  it  as  amou^nting  to  a  valid 
devise  in  my  favor.  When  a  plaintiff  claims  an  estate  and  the 
defendant,  being  in  possession,  resists  that  claim,  he  is  bound 
to  resist  it  upon  all  the  grounds  that  it  is  possible  for  him 
according  to  his  knowledge  then  to.  bring  forward.  The 
present  appellant  might  have  insisted  on  the  validity  of  tha 
alleged  will ;  but  instead  of  doing  so  when  his  suit  came  on  tO' 
be  heard  and  decided  in  the  Court  of  final  appeal,  he  in 
effect  disclaimed  all  title  under  the  instrument  as  a  will,,  and 
insisted  that  it  must  be  regarded  by  the  Court  as  not  being 
teatamentary.  There  would  be  an  end  to  all  security  in  the 
administration  of  justice  if  the  coarse  now  taken  by  the 
appellant  of  setting  up  the  will  wereallowed.'* 

The  present  case  is  even  stronger  than  that  referred  to 
inasmuch  as  in  the  latter  the  party  was  a  defendant  in  the  first, 
and  plaintiff  in  the    second  suit,  whilst  the  appellant  is  plaintiff 

(1)1  Moore's  L.  A.,  60 ;  see  72. 
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18^2       in  ])oth  BnitSi  and  aa  sach  bad  id  both  the  moans  of  shaping  her 

WooMA^nMLk  case  as  she  chose. 

^*'*^  Their    Lofdships,    therefore,    entirely    concurrinff    with    the 

TJvnaPoomfk  judgment     delivered     by     Phear,     J.,    in    the    High    Court, 

*****     are.  of  opinion  that    this  appeal     must  be  dismissed.    It    is 

possible  that  the  appellant  has   lost  what  she  might  have  been 

entitled  to  ;  bnt  it  she  has  lost  in,  the  loss  is  entirely  the  result 

of  her  own  mode  of  dealing  with  her  case  in  the  former  snit. 

Their  Lordships  have  only  further  to  observe  that  the  appeal 
must  of  course  be  dismissed  with  costs,  bnt  that  the  ordinary 
tule  of  this  Board  is  to  give  only  otae  set  of  costs  to  the 
respondents  in  the  same  interest.  We  have  not  had  an 
opp<^tunity  of  knowing  why  there  has  been  a  severance  in 
defence,  or  whether  there  are  any  special  grounds  why  thai 
rule  should  be  varied. 

After  some  discussion  at  the  bar  on  this  point.  Sir  Jamss 
CoLvlLE  said  :— 

Their  Lordships  see  no  ground  for  dof carting  from  the  general 
rule  of  allowing  but  one  set  of  respondents'  costs ;  and 
oonsidering  that  those  represented  by  Sir  Roitndell ,  Palmer 
were  first  in  the  field,  and  had  entered  their  appearance  first, 
their  Lordsdipa  think  that  the  Collector  as  Court  of  Wards 
kni  representing  the  infant  defendant,  would  sufficiently  have 
discharged  his  duty,  and  have  exercised  a  sound  discretion,  if, 
seeing  that  the  suit  was  to  be  substantially  defended,  he  had  left 
the  defence  in  the  hands  of  the  other  respondents ;  or,  at  most, 
had  applied  for  leave  to  join  in  their  case.  Their  Lordships  do 
not  thint  that  there  was  a  necessity  for  his  increasing  the  costs 
by  coming  forward  as  a  separate  respondent.  Their  Lordships 
therefore  think  they  ought  not,  in  justice  to  the  appellant,  to  do 
more  than  give  one  set  of  costs,  and*  that  tB^y  ought  not,  in 
juFtico  to  the  principal  and  original  respondents,  to  deprive 
them  of  any  part  of  their  costs. 

Appeal   dismissed. 

Agents  for  appellant :  Messrs.  Watkins  and  Lattey. 
Agent  for  respondents  except  Government :  Mr.  BafY&U)' 
Agents  for   Govemmeni :  Messrs.  Lau^fard  and  Waterhav^ 
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9&RENASAIN    HITT&B  ( PisraiDivt )  v.  SRERMUTTT    KISHSN 

800NDBRY  DASSBE  (  Plaintiw.)  P^  C  * 

1872 
[On  sppMl  from  the  High  Cqart  of  Jadioaittk^  at  Fdrft  WHIittm  hi  BMsal.]'  Nov.  5.  6. 

1873 

.  M  yni  o/«18W,  l^^BeeLaraiory  Decree- De/bkioni—Ouardtaf*-.        ^^'^'^'  J^ 
Minor — Adoption'^Sudraa, 

'  M  dedci^tory  fleorM  oan&ot  be  nltfde,  tiiiTess'  th^  p)ttfaitlflF  iiMM,  he  ehtitled  to 
IsofetoequetttMr^Mfif  heUAedfdrit.  It  is  diMnreUoMry  With  a  Ooart  td  p^t a  teS^  v'^o 
deelainktok7deein»«,«iidthe  CooHe  is  Iodi«  oa^t  to  be  meet  oarefiU  in  enroia- j|  ]^  l'§' g|* 

iffgeiMhdiaoret^n.  18  B,L,R.227 

^  4,  w^ow  of  a  Hindoj  sned   B  as  father  and  gaardian  of  0  to  have  it  declared  is  B  L  B  408 
that  the  deeds  ezecnt^  t>y  A  and  B,  otie  of  giving  C  in  adoption,  the  other  of 

rtoefvfiig  Itim  iii  adoption,  were  lintl  and  roid,  on  the  ^nnd  thai  iStk^y  were 

agreMtaoit*  to  g]v«  aad  tal^  fh  ad6|>tioti,  aiad  that  B  did  aot  (fite  Us  son  aeoortf. 

ingtoagireeifteift;    JElsM  (Mtenifig  the  dsoisioii  of  the  Coorls  balow)  thai  each 

miit  waa  not  maintainabfe. 

QuiM. — Whether    religions  ceremonies  are  necessary  to  make  an  adoption  valid 

among  Sndras  P 

Vbib   was  an  appeal  from  a   decifiion    of  tli6  Hi^h    Conri 

(Korman  and  IS,  Jackson,  JJ.]^  dated  the  ^ili  March  186$  (1). 

^  The  suit  was  brought  by  the  respondent  against  the  appellant 

for  himself  and  as  guardian  of  his  minor  8on,NoggeDdro  Chander^ 

Hitter/'  to  ''  set  aside  tvo    deeds  for  the  adoption   of  a  child 

(^]f^Cn^  oiilbeSOtfa   Jaisbta  1271  (11th  Jtine  1864)  By  both 

parties^  and  to  throw  oS  the  bnrden  which  was  ob  the  plaintiff 

io  conseqaence  of  those  deeds.  *' 

Hid  >^8pondeiit  Wad  the  yk'ie  of  on6^  Dwakiinath  Ohese^  ^ 
Sndra.'  lAe  had  no  male  is^te,  and  befotle  hief  d«>IU  he  gav^ 
tbeiireflpondBnt  permission  to  adopt  a  son  to  liim.  llie  appellant 
faada-aoii  named  ISoggendro  Chunder  Mitter,  and  towards  the 
en8^  of  Mshta  1271  (J«n^  1864)  he  went  with  his  sen  to^ 
'AU'^gUVptJte,  whefrft  th^  respondent  residddv 

<>n  the^btt  JjiishtA  an  (lUh  Jnw  186^  at  BbawgdJpor^^^ 
|.  he  appellant  executed  a  deed  of  danpatra,  or  ^iiittg' in  AdoptiOrt> 
audi  tit  6  respondent  e^CDied  a  ^eed  of  grahanpatra,  or  taking  in 

^^HM^ts^^^JTUtt  JtiaFT  HoM^Bii  6iW  Jaitbs  W  Colvim,  Sib  Babvu  Psaco0k»  8ia 
JL  BiflMarit^  SinB,  ^.GeuMaB,  ▲iii>dx»i4f  waaKCs  Pbeu 

^J  2  B.  L.  R,^  A.  C.  i79. 

Digitized  by  VjOOQ IC 


172  BENGAIi  LAW  REPORTS.  [VOL.  XL 

'^^^"^^  adoption,  of  the^^said  Noggendro  Chander  Mitter.    Both  doea- 

Sbbbnabain  meuts  were  registered,  aad  were  taken  from  the    Registration 

'^*"  office  to   one   Luchmeenitrain    Singh,    who    then'^^forth    kept' 

gMKiiDTTT  them  on  bebalf  of  the  appellant  until  they  were  filed  on  behalf 

SooNDBRT    of  the  respondent  in  this  suit. 
Dassbb. 

The  material  portion  of  the  deed  of  danpatra  was  as  follows :— 

"  I  hare  willingly  given  ia  adoption  my  second  son  Noggeadn> 
Gho&der  Mitter  by  my  third  wife  Sreematty  Moomohinee  ander  the 
altered  name  of  Shoshee  Naoth  Qhose.  Ths  said  male  child  with  whoB^ 
henceforth  I  have  no  right  at  all  accordingly  to  ghcuirag,  and  who  has  thos 
become  divested  of  gatra  (lineage)  appeartaining  to  my  family,  and  being 
equal  to  the  son  of  your  body,  has  thos  become  vested  with  the  family 
rights  and  goUra  appertaining  to  your  husband's  family  nnder  the  nam^ 
of  Shoshee  Nanth  Ghose,  will  discharge  or  perform  all  the  seoolar  as 
well  as  all  the  religious  duties  of  your  husband's  fiamily,  and  will  be 
the  owner  himself  and  his  heirs  for  ever  of  all  your  husband's  property, 
namely,  his  semindari,  and  all  immoveable  as  well  as  moveable 
property,  and  kmds  paying  rent  or  rent-free,  which  stand  in  his  own 
name  or  in  henami^  and  which  exist  at  present,  or  may  hereafter  be 
acquired.  For  this  effect,  I  have  executed  the  deed  whereby  the  child 
is  given  in  adoption  with  the  following  respectable  witnesses,  that  it 
will  prove  officacious  in  future." 

The  deed  of  grahanpatra  executed  by    the  respondeat   was 
as  follows  :— 

'*  This  is  a  deed  of  adoption.  My  hosband,  the  late  Dwarkanath 
Ohose.  die4  without  issue,  leaving  me  his  heiress  on  the  30th  June 
1863,  corresponding  to  the  17th  Assar  of  the  year  1270.  My  husband^ 
in  consideration  of  his  having  no  issue  in  his  life-time,  gave  me  permts* 
sion  to  adopt  a  son  for  the  due  performance  of  the  funeial  riteaof 
himself  and  of  his  ancestors,  paternal  and  matemaU  and  of  mjrseltr  ao^ 
for  the  due  observance  and  oontinuatioo  of  the  reUgious  ceremonies  and 
other  ancestral  duties,  aiMl  the  other  rites  and  ceremonies  peoulvsr  to  his 
family,  and  fitted  to  his  social  position,  and  for  the  care  of  his 
property,  &c.,  and  for  the  preservation  of  his  name  and  honor,  had 
expressed  his  desire  that  the  son  soadopted  might  be  the  exdnsive 
proprietor  of  all  his  property  and  zemindaris,  and  that  none  else  migh  t 
have  any  right  or  title  to  his  property.  At  present,  in  obedience  to  the 
aforesaid  injunctions.,  and  with  the  unanimous  consideration  aad  opinion 
of  myself  and  my  near  relations  and  members  of  the  family,  knowing 
you  to  be  my  sincere  and  faithful  f riend,  and  belitring  that  by  means  e 
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fmr  respectable  family,  the  objects  aimed  at  by  myflelf  and  my  husband 
wfll  be  realized,  I  do,  with  the  prescribed  rites  and  ceremonies,  Sbucnaraiii 
adopt  as  my  boo,  Noggendro  OhundeF  Mitter,  your  second  son  by  your  Mittbr 
third  wife,  Sreemntty  Mohmohinee.  The  said  Noggendro  Chnnder 
letter  has  thas  beoome  divested  of  all  the  rights  and  gotra  appertain- 
ing to  yoar  family,  and  has  become  Tested  for  ever  with  the  rights 
Slid  ffolra  of  my  hnsband.s  family  nnder  the  nsme  of  Shoshee  Nanth 
CHiose.  By  yifttie  of  which  he,  having  beoome  equal  to  the  son  of  my 
body,  is  become  the  owner  himself  and  his  heirs  of  all  my  husband's 
aocestral  and  self-aoqaired  property  which  stands  in  his  own  name,  or 
^enonn,  namely,  semindari  and  lands,  rent-paying,  v\  well  as  rent-free, 
mod  gardens,  Ac,  and  all  the  moveable  and  immoveable  property,  Ac. 
He  will  kenoeforth  perform,  in  the  manner  described  above,  the  funeral 
xites,  Ac.,  of  myself  and  my  husband  and  of  his  (my  husband's^  pmter- 
oal  sod  maternal  ancestors,  and  shall  ialso  perform  the  religious  and 
family  rites  and  other  duties  for  ever.  During  his  minority,  I,  his 
Baother,  shall  take  care  of  all  his  property" 


Itappearedfroro  the  evidence  that  the  child  NoggendroChunder 
Mitiberwas  present  at  the  respondentia  house  at  the  time  when  the 
documents  were  being  drawn  up^  and  remained  there  four  days^ 
and  then  went  away  ;  and  from  a  letter  addressed  to  the  appellant 
by  Soorjonarain  Singh,  th«  brother  and  manager  of  the  respond- 
ent^ nnder  date  of  the  6th  Aswin  1271  (2lst  September  186^),  it 
I4>peared  that  the  ohild  (therein  described  by  his  adoptive  name) 
had  been, sent  again  to  the  respo'  dent's  house  at  Bhaugulpore^ 
and  was  to  be  put  to  school  there. 

Several  letters  passed  between  the  appellant  and  Soorjonarain 
Singh,  who  wrote  as  manager  on  behalf  of  the  respondent,  from 
which  it  appeared  that  there  was  a  difficulty  in  getting  the 
adopted  child  to  go  again  to  the  respond<>nt's  house,  inasmuch  an 
he  preferred  staying  with  the  appellant,  his  natural  father.  In 
particular,  the  said  Soorjonarain  Singh  wrote  a  letter  to  the 
appellant,  dated  the  15th  Aghnin  1271  (29th  November  1864)* 
from  which  the  following  is  an  extract  :— 

'*  Because  Noggendro  Chunder  did  not  go  along  with  cousins  Gopendro 
Chunder  Mitter,  &c„  the  females  have  been  displeased ;  but  on  a 
consideration  of  the  following  circumstances,  you  will  do  as  you  think 
proptir.  ^11  the  members  of  the  family  here  think  that,  if  an  a'^opted 
eon  does  not  acquire  a  due  affection  for  the  place  where  he  is  brought 
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hy  the  adopting  part^,  it  is  all  ihe  samo  whetbar  he  is  adopted  ot  hM; 
and  if  during  inftmcy,  an  adopted  son  frequently  goes  and  ooomb,  hm 
cannot  imbibe  snch  affection  for  the  adopting  parties.  Xhider  aneb 
circomstances,  going  and  coming  frustrates  the  matn  objeot  of  adop- 
tion ;  and  in  fntnre  it  is  likely  tha*  disorder  and  disoord  ncght  happeo. 
1  do  not  think  that  the  inference  of  the  people  here  is  ottsriy  gnmiKU 
lesi,  for  when  I  went  hottie,  some  leading  men  of  that  part^of  tiift 
ooantry  praised  your  aifeotionate  oondact,  and  had  expressed  the  saaUB 
opinion  m  respect  of  going.  T  See  that,  if  ha  does  not  go  aoedrdiBic 
to  yoar  wishes,  yon  may  be  displeased*  Batik  are  diffieidties  to 
roe;  if  yon  eve  mortified,  it  is  painful  and  sinfni,  to  me,  .and  if 
matters  do  not  proceed  aoeordiog  to  the  wishes  of  the  people  bere^  E 
shaQ  have  to  bear  shame  and  reproach  in  the  same  wa^y ;  aad  if,  on 
acoonnt  of  gmng,  or  for  any  other  oatnsp,  the  eonsm  were  not  ta 
ooAtract  affection,  and  were  in  future  to  do  an  unpleasant  aet,  then 
there  will  be  no  end  of  oensure  both  to  yon  and  me.  It  cannot  be  said* 
whether  we  shall  be  living  by  that  time ;  but  whether  we  live  or  no^ 
if  snch  conduct  were  to  take  place,  we  will  be  held  up  as  examples.  I 
consider  you  in  the  light  of  a  father^  therefore  on  consideration  thafc  in 
future  there  may  be  no  room  for  blame  attaching  to  me  or  you,  you  wfi 
settle  what  should  be  done.  The  people  here  blame  me,  and  will  po  so 
f '>r  repeatedly  urging  to  go ;  and  if  he  does  not  go,  you  will  be  die* 
pleased.  The  aforesaid  cousin  is  at  present  in  peace  ci  mind  herob. 
There  is  no  likelihood  of  his  being  disconsolate.  Therefore,  if  be  doef 
not  go  freqnently,  then  he  will  not  be  aggrieved.  It  is  true  that  by 
remaining  here,  your  mind  and  that  of  the  family  will  be  uneasy  ;  but 
if  you  don't  bear  this,  everything  else  will  not  be  in  harmony ;  and  if 
you  do  not  agree  to  this,  then  you  will  consider  what  is  proper  in  every 
way.  In  this  respect  the  uneasir  ess  I  am  under  cannot  be  described 
by  me  in  writiijg.  I  have  placed  you  in  this  dilemma  by  falling  into  a 
gross  error.    Settle  what  is  proper  and  expedient  in  every  respect." 


On  the  16th  Magh  1871  (28th  Ja  nary  1865),  the  appellant 
wrote  to  the  said  SoorjonaraiD  Singh  a  letter,  from  which  tho 
following  is  an  extract :— * 

"  The  reason  why  Sreeman  Babajee  (the  beloved  and  fortunate  one) 
feared  going  there  and  clearly  declined  proceeding  at  present  will  be 
told  you  verbally.  When  a  child  becomes  obstinate  what  can  be  done, 
therefore  do  what  is  goo4  in  prospect  of  the  future."  ' 

Agaio.  on  the  13th  Chaifcra  1271  (25th  March  1865),  the 
appellant  wrote  as  follews : — 
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•*  Paospbrous  and  iPFBCTioNATB. — Noggendro  Chunder  Mitter  ia 
Weak,  and  is  therefore  constantly  nneasy.  He  is  entirely  unwilling  to  go  ' 
there.  In  this  I  have  no  power,  as  I  have  already  stated  in  my  former 
letter.  I  now  positively  inform  you  that  you  will,  relinquishing  that 
hope,  in  consideration  cf  the  future,  certainly  make  doHakgrahan  (or 
take  a  son  into  adoption),  or  any  other  arrangement  you  think  proper 
for  the  preservation  of  the  estate." 

tt  appeared  fchat  the  app3llant  subsequently  was  advised  tliak 
tlie  iostrnmeDts  of  the  30th  Jaishta  1271  (llth  Jane  1864)  did 
ftmount  under  the  circumstances  to  a  complete  adoptioQ,for  under 
^te  the  10th  Chaitra  1272  |^22ud  March  1866),  he  wrote  to 
Soorjonarain  Singh- as  follows  :— 

^I  have  no  power  to  cancel  the  adoption  of  the  son  who  ha  s  beeti 
already  adopted,  and  I  need  not  talk  anything  about  it)  therefore  I  must 
remain  silent/' 

Oo  the  27th  April  1866,  the  respondent  through  Soorjonarain 
Singh  caused  the  following  letter  to  be  written  to  the 
appellant  : — 

Sir, — ^Under  instructions  from  Baboo  Soorjonarain  Singh,  agent  on 
behalf  of  Sreemutty  Kishen  Soondery  Dassee,  widow  of  the  late 
Mohashoy  Dwarkanath  Ghose,  of  Chowke  Nyamutpore^  in  the 
Pergunnah  and  Z'iUa  Bhaugulpore^  I  do  hereby  give  you  notice  that 
on  the  30th  Jaishta  1271B.  S,  (llth  June  1864),  you  entered  into  a 
eontract  in  writing,  agreeing  thereby  to  give  your  son  Noggendro  Chunder 
Mitter  in  adoption  to  the  said  Sreemutty  Itishen  Soondery  Dassee,  and 
she,  is  return  by  a  similar  instrument  of  the  same  dat-d,  promised  to  take 
your  boy  in  adoption,  but  the  ceremonies  necessary  to  complete  it  were 
not  performed.  On  the  30fch  of  Chaitra  yott  refused  to  fulfil  your 
contract  by  a  letter  addressed  to  Baboo  Soorjonarain  iSingh,  as  also  you 
manifested  similar  feelings  in  other  letters  and  in  conversations  held 
between  yourself  and  her  agents. 

"  In  consequence  of  your  unwillingness  to  complete  the  adoption,  mf 
client  called  upon  you  to  execute  another  instrument,  cancelling  the 
aforesaid  mutual  agreements,  both  verbally  and  by  letters,  to  which  you 
replied  orally,  as  well  as  in  writing,  that  you  would  act  in  a  manner 
that  Would  suit  the  purposes  of  my  client.  Kow  that  repeated  appli- 
cations have  been  made  to  you  on  behalf  of  toy  client  either  for  the 
fulfilment  of  the  original  written  agreements,  or  for  the  execution  of 
another   instrument   in  supersession  of  the  former  ones,  and  not  having 

25 


1872*73 

SBKBNAfiAnr 

MiTTsa 

V. 

Srxvmutty 
KisuBV 

SoONDBKtf 

Dasskb^ 


Digitized  by 


Google 


176  BENGAL  LAW  REPORTS.  [VOL.  Xl 

1872-73      adopted  either  of  the  courses  required  of  you,  I  hereby    give    you    notioe 
■^  ''^     that   my  client   is  prepared  *to  institute  such  legal  proceedings  against 

MiTTBB      7^^  M  8^^  ii^y  ^  advised," 

V. 

^kUTh^       Except  the  letter  of  the  10th  Chaitra  1271  (22nd  March  1866), 
SooNDEBT     no  letter^  such  as  alluded  to  ia  that  communication,  was  put  ia 
^^''«-     evidence. 

The  respondent  filed  her  plaint  on  the  31st  May  1866)' 
inwhioh  she  treated  the  instruments  of  the  30th  Jaishta  1271  (llth 
June  1864)  as  only  agreements  to  ^ive  and  take  in  adoption,  and 
she  alleged  that  the  appellant  did  not  give  his  son,  and  that  tha 
current  form  of  adoption  had  not  been  complied  with,  and  she 
went  on  to  say  that,  as  she  deemed  it  proper  before  makti»f3f  an 
adoption  as  a  necessary  precaution  to  have  the  permission  of 
the  Court,  in  respect  of  her  right  of  adoption  of  another  son  in 
cancellation  of  the  agreement   therefore  the  suit  was   pref  f  rred. 

The  appellant,  by  his  written  statement,  contended  that  the 
permission  (meaning  the  declaration  of  right),  which  tho  respond- 
ent asked  in  the  suit  could  not  be  obtained,  and  in  substance 
oontended  that  his  son  had  been  adopted  by  the  respondent  after 
the  completion  of  the  necessary  rites  and  ceremonies.  Tha 
appellant  also  denied  that  he  had  ever  made  any  promise  to  tbo 
respondent  with  a  view  to  set  aside  the  dattakpatra  grahanr 
nama  of  30  th  Jaishta  1271  (11  th  June  1864),  and  he  alieged  that 
the  child  did  sometimes  live  in  the  house  of  his  adopted  father. 

The  following  were  the  principal  issues  settled  by  tho 
Principal  Sudder  Ameen  : — 

**  2nd.^Qwi  there  be  a  suit  for  a  declaration  of  a  right  to  adopt  P 

"  tjrd. — Was  the  adoption  of  the  child  oomplete  or  not,  that  is,  whether 
the  requirements  of  the  Hindu  law  were  carried  out,  or  the  gift  was 
not  oomplete,  and  the  child  not  made  over  F 

'*  4<&.— Whether  the  defendant  refused  to  make  over  the  child  to  the 
plaintiff  or  not  P 

'*  o^^— Is  mere  agreement  to  make  and  receive  a  child  in  adoption 
sufficient  to  preclude  one  from  adopting  another  child,  when  tihe  iAuABk 
agreed  to  be  adopted  is  not  made  over  P" 

The  Pinncipal  Sudder  Ameen  held  that  the  suit  wa»  not  a 
merely  declaratory  suit  and  was  maintainble  ,•  that  the  perform- 
ance  of  ceremonies  was  essential  to  constitute  a  valid  adoption  ; 
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that  no  sacli  oeremoniea  had  been  performed  in  this  case  ;  that 
there  was  neither  gift  or  acceptance  of  the  boy  in  adoption  ;  and 
that  it  had  ''  been  established  that  the  deeds  were  void  for  want 
of  due  delivery."  He  therefore  gave  a  decree  for  the  plaintiff. 
The  following  portions  of  his  judgment  and  the  terms  of  tho 
decree  which  are  referred  to  in  the  judgment  of  the  Lords  of 
the  Judicial  Committee  were  as  follows  : — 
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"It  is  true  that  the  language  of  the  instruments  conveys  the^ 
idea  that  there  was  gift  and  aeceptanee,  as  well  as  completion  of 
ceoremonies ;  but  as  the  plaisfclff  d^ea  them  in  toto,  a  judicial 
determination  on  these  points  becomes  necessary.  It  has  been  already 
established  that  the  ceremonies  were  not  performed;  ther^ore.  it 
remains  te  be  seen  whether  there  was  formal  gift  and  acceptance  of 
the  boy,  as  well  as  duo  delivery  of  deeds.  If  the  witnesses  of  the 
plaintiff  are  to  be  helievdy  and  I  seo  no  reason  to  doubt  their  veracity*- 
from  their  respectable  position  nttther  was  there  gift  or  aoceptance- 
of  the  boy,  nor  due  delivery  of  the  deeds.  The  witnesses  for  the- 
defence  have  Inroken  down  as  abready  observed ;  therefore  I  place  no 
reliance  upon  what  they  have  said. 

'*  Summing  npy  therefore,  what  has  been  stated  above,  it  is  clear  that 
there  has  not  been  a  due  performance  of  the  oeremonies,  and  the  effect 
of  the  deeds  was  that  it  wae  agreed  that  tbe^  ebild  should  be  made  over^ 
for  adoption,  but  the  def  aidant  has  not  dbne  what  he  was  required  to* 
do^  namely,  to  hand  ovw^  the  child  to  the  plaintiff ;  it  is^  therefore* 
ordered  that  the  suit  of  the  plaintiff  bediBcreed,  and  she  be  declared  to> 
be  not  bound  by  the  deeds  dated  the  30th  Jaiishta  1271  (llth  June^ 
1864),  which  are  also  declared  cancelled  and  inoperativci  The  costs  ot 
he  plaintiff  to  be  paid  by  the  defendant.'** 

The  terms  of  the  decree  were  as  follows  :~^ 

**  It  is  ordered  that  this  case  be  decreed,  that  the^  f emale^  plaintiff'  may 


not  be  required  to  observe  the  documents  of  30th  Jaishta  1271  (11th 
June  1864),  which  Wve  been  declared  null  and  void,  and  that  the  costs 
of  tt^e  female  plaintin  be  paid  by  the  defendant." 

'  'AmOAJB^  -  theM  grounds  of  appeal  whioh  wera  filed  by  the 
dtfendant  "(now  appellant  in  the  Court  of  tha  Judge  of 
Bhangulpore  from  the  last- mentioned  judgment  were  the  twa 
following : — 

'*4.    That  in  consideration  of  the  nature  of  the  plaintiff's  case,  that 
iSy  when  the  plaintiff  brings  the  suit  after  admiting  the  execution  of  ih» 
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11.872-79  two  absolate    and    unconditional    doeds  of    gift    and   aoceptanoe,  vii*^ 

"7  datiakgrahanpatra    and     datt<MiaivpcUra,     which     prove     clearly     the 

MiTTER  completion  of  the  adoption  in  question*  the  entire    onus  o£   proof  is  oa 

V-  the   plaintiff  to  establish  satisfactorily  her  own  allegations,  and  to  rebu<^ 

k'shkT^  the  effect  of  those  documents ;  but  from  the  lower  Oourt's  judgment* 

BooNDKRY  it  is  quite  evident  that  it  has   taken  a    wrong    or  au    opposite    view  of 

Pas^ee,  ^ij^  ^j^gg^  ^^^  j^  consequence  justioo  has  miscarried. 

**  6.  That  according  to  Hindu  law,  the  Court  below  is  wrong  in 
supposing  that  more  ceremonies  than  the  actual  giving  and  receiving 
of  the  child  are  necessary  and  essentiiU  for  the  completion  of  a  Sudra 
adoption.  The  non-observance  of  any  other  ceremony  does  not  invalidate 
|k  Sudra  adoption^  as  will  be  borne  out  by  Hindu  law  and  decisions.*' 

**  7.    That,  from  the  judgment  of  the  Court  helow,  it   is  clear  that  it  ' 
has   considered   adoption  in    general,    and   not  a    Sudra  adoption  only 
which  was  the  sole  point  for  contention  in  this  suit. 

"  1 4.  That  the  Court  below  was  wrong  in  deciding  that  the  delivery  of 
the  child,  and  of  the  two  primary  documents,  were  not  proved,  inasmuch 
as  there  w^ts  sufficient  satisfactory  evidence  in  the  case  ta  establiih  the 
same." 

The  Additional  Judge  dismissed  the  appeal  with  costs*  The 
following  are  the  material  portions  of  his  judgment  whioh  are 
referred  to  in  the  judgment  of  the  Lords  of  the  Judicial 
Committee : — 

'*  The  subject  of   this    suit  is  not  the  declaration  of  right  to  adopt 
bnt  the  cancelment  of  two  documents,  and  a  declaration  that  they  are 
void,  owing  to  the    non-performance  of  certain  ceremonies.    The  Court 
is  qi^ite  clear  that  such  ^  suit  can  lie,    English  Equity  Courts  frequently 
cancel,    rescind,    or    order    delivery    up    of    instruments  which  have 
answeiped  the    end    for    which   they    were  created,    or  of  instrumenta 
which  are  voidable,    though    apparently  valid.    This  is  done  upon  the 
principle  of,  as  it  is  technically  called,  quia,  timet,  that  ia,  for  fear  th** 
Such  instruments   may  be    vex;atiously  or    injurious^    used   when    tbo 
evidence  to  impeach    them  may|  be  lost  or  diminished*  or  for  fear  M^^fc 
they  may  throw  a  cloud  or    suspicion    over  •  the  )>laiiitiff*s   title   and 
interests.    Th^t  the  Co^rts  of  this  coimtry  have  a  singular  power,  thero 
cannot  be  ^  doAbt. 

"  Secarvdly^— It  has  been  urged  for  appellant  th  at  respwideat^i  claim 
phould  hare  been  dismissed,  because  the  plaint  wrongly  describes  as 
promises  to  adopt  absolute  deeds  of  adoption.  But  this  Court  is  clear. 
tii(^t  the  a^id  QAisdescriptionA  inasninch  as  it  does  not  fl,iter  theci^use  W^ 
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salt  to  abate.    We  now  corae  to  the  merits  of  vhe  case.    The  first  point  "TI 

to  be  noticed  is  that  the  issue  in  this  case  has  been  unnecessarily  widened       Mittbb 

Appellant  contended  that  ceremonies  had  been  performed,  and  brought. 

forward  witnesses,  who  distinctly    swear    that  not  only  the  giving  and 

taking   bat  a  number  of  other  religious  rites  were  performed.    It  was,      Boondkrt 

therefore,  quite  unnecessary  on  the  part  of  the  lower  Court  to  enter  into  the      Dassbb. 

question  of  what  rites  are  or  are  not  essential  to  a  Hindu  adoption.    If  the 

defendant's  (appellant's)  witnesses  are  to  be  believed,  not  only  ess  entia^ 

but  admittedly  non-essential  rites  were  performed.    Defendant  (appellant) 

must  abide  by  the  evidence  which  he  adduces,  and  stand  or  fnll  with  it 

His  virtual  plea  is  that  all  or  many  of  the  ceremonies  were  performed* 

He  cannot  in  the  same  breath  urge  that  one  only    (that  .of  giving  and 

taking)  was  performed,  and  that  one  only   is    necessary  to  the  validity 

of  a  Sudra  adoption. 

'*  If  the  above  view  is  correct,  the  simple  issue  in  this  case  is,  whether 
the  ceremonies  of  adoption  have  been  performed  (as  alleged  by  appel- 
lants) or  have  not  been  performed. 


"  The  lower  Court  has  found,  after  a  c&refal  inquiry  and  weighing  of 
evidence,  documentary  and  verbal,  on  either  side,  that  no  religious 
ceremonies  of  any  sort  were  perform  ed,  and  on  the  numerous  grounds  . 
recorded  in  its  judgment  has  expressed  an  opinion  that  the  defendant's 
witnesses  are  not  to  be  believed,  whilst  the  plaintift's  (respondent's) 
witnesses  are  stating  the  truth  when  they  say  that  no  ceremonies  have 
ever  been  performed.  The  lower  Court  also  lays  great  weight  on  certain 
expressions  used  in  a  letter  froni  the  appellant,  dated  13 th  Chaitra  1271 
(25th  March  1865),  which  contains,  in  the  lower  Court's  opinion^ 
expressions  justifying  the  inference  that,  by  the  defendant's  own 
admission,  no  religious  cermonies  had  been  performed,  and  consequently 
no  valid  adoption  had  taken  place.  The  question  before  this  Court  is 
whether  the  finding  of  the  lower  Court  on  the  above  question  of  fact 
is  correct  or  not.  If  it  is,  the  plaintiff's  (respondent's)  claim  for 
cancelment  of  documents  must  be  decreed,  for  it  is  admitted  o  n  all 
hands  that  an  adoption  deed  is  void  in  the  absence  of  a  reKgioua 
ceremony  or  ceremonies. 


*•  After   a   careful   consideration   of    the   evidence,  both  verbal  and 

documentary  adduced  on  either  side,  the  conduct  of  the  parties,  and  the 

various  probabilities  and  improbabilities  which  have  been  brought  to  the 

notice  of  the  Court  by  the  Counsel  on  either  aide,  this  Court  has  coma 

to  the  eonelusion  that  there  is  no  valid  reason  for  disturbing  the  finding 
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l87«-78  of  the  lower  Court  to  the  effect,  that    no    ceremonies  Were  perfonned« 

Sbbbnabain  a^^  ^^^  consequently  the  deeds  of  adoption  filed  in  the  case  are  null 

MiTTRB  and  void. 

gRBKiiuTTT  **  "^®  appeal,  is,  therefore,  dismissed  with  costs." 

KlflHBN 

booNDBRT  The  defendant  then  preferred  to  the  High  Ooart  u  special 


DA84BB. 


appeal  on  the  following  grounds  :— 

"  l«t— If  the  suit  is  to  he  regarded  as  one  for  a  dedaration  ci  the 
plaintiffs  right  to  adopt,  or  to  adopt  a  child  other  than  the  defendant's  son» 
it  ia  one  disclosing  no  cause  of  action.  If  it  is  to  he  regarded  as  a  suit  to 
set  aside  a  contract,  it  was  wholly  unnecessary,  as  the  plaint  shows  that 
the  alleged  contract  had  already  been  rescinded  by  the  defendant. 

"  Sim2.— There  is  no  allegation  of  any  threat  or  intention  on  the 
defendant's  part  of  enforcing  his  rights  under  the  contract,  bat  merel/ 
a  statement  amounting  to  this,  that  having  once  refused  to  carry  out 
the  contract  and  thereby  rescinded  it,  the  defendant  did  not  rescind  i1^ 
again. 

**  ML — ^I^  plaint  proceeds  on  the  allegation  of  an  original*    binding 
contract  to  give  and  take  a  child.     Such  a  contract  amounted  to  an  actual 
gift  and  acceptance  as  do  the  two  documents  relied  on  by  the  plaintiff  »> 
and   among    Sudras    nothing    more    was  necessary   than  the-  gift  and 

acceptance. 

« 4<^.— If  any  ceremomes  were  essentia^  the  legal  'effect  and 
weight  of  the  evidence  showed  that  such  had  been  performed,  and  such 
evidence  coold  not  be  affected  by  the  ^lure  of  the  defendant^  witnessea 
to  prove  the  performance  d  other  non-essential  ceremonies. 

«  5^^. — If  the  defendant  has  Tost  hie  right  to  enforce  the  contract^ 
the  plaintiff's  rights  are  unaff<dcted  by  it..  If  he  had'  not  Ibst  his  right 
to  enforce  the  contract,  the  plaintiff  could  not  sue  to  set  it  aside. 

<«  ^ih.-^Lttt&TB  alleged  to  have  been  written  by  the  defendant  are^ 
admitted  without  legal  proof. 

"  7th»'-lt  is  a  mistake  on  the  part  of  l^e  Court  below  to  supposa 
that  it  is  admitted  on  all  hands  tlmt  an  adoptioo  deed  ia  vend  in  tha 
absenceof  a  religious  ceremony  or  ceremonies."^ 

The  High  Court  (Norman  and  E.  Jaokaoa^  JJ.)^  d&anuasecl 
the  appeal  (1). 

The  defendant  appealed  to  Her  Majesty  in  CoanoiL 

Mr.  Cfowie  and  Mr.  BeU  appeared  for  the  appellant.«-^o  sadi 

(I)   2  B  L.  R,  A.  0.,  271^. 
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suit  will  lie.  The  suit  is  against  the  father^  and  although  he  issued     1872^73 
as  guardian^  he  was  not  guardian^  his  son  never  having  been  made   Bbicbnarain 
a  party.     If  it  is  attempted  to  be  made  out  that  a  declaratory      Mittbh 
decree  can  be  made^  it  is  clear  this  is  not  so.     To  entitle  a  party    Sbb«mutty 
to  such  decree^  the  plaintiff  must  be  entitled   to  consequential     Soondiky 
relief  if  he  asks  for  it— Jacfc«o»  v.    Turnley  (1),  Booke  v.   Lord      Dabsm. 
Kensington  (2),  Kenaram  Chuokerbutty  v.   Dinonath   Panda  (3), 
Vuree  Jan  Khatoon  v.  Bykunt  Chunder  Chuckerbutty  (4)^   Bcmi 
Anandhimari  v.  The  Oovemfrtent  (5),  and  Rajcoomaree  Dossee    v. 
Nobocaomar  Mullick  (6).     What  confiequemtial  relief  could  be  got 
here  ?     If  the  deeds  were  declared  cancelled,  that  could  not  set 
aside  the  adoption.     An  action    might  lie  for  damages  against 
the  father   for  not  delivering  over  his  son^  but  such  a  suit  as 
this  could  never  lie.     The  parties  are  Sudras,  and    the   adoption 
was  perfect  by  gift  and  acceptance.     The  deeds  do  not  effect,  but 
are  evidence  of,  the  adoption.     The  boy  was    fully  and  irrevo- 
cably  taken  over^  and  lived  with  the  adopting  mother.     They 
cited  Menu's  lost.,  p.  210,  s.  168  ;   Stransfe's  Hindu  Law,  p.  8S  ; 
Veerapermal  Pillay  y.  Narram  Pillay  (7),   Sreemutty  Joymoney 
Dossee   v.     Sreemutty  Sibosoonderee  Dossee    (8),   and    Perkash 
Chunder  Roy  v.  Dhunmonee  Dossee  (9). 

Mr.  Forsyth,  Q.C.  Mr.  Leith,  Q.C,  and  Mr.  Doyne  for  the 
respondent. — It  is  quite  a  mistake  to  suppose  that  the  adoption 
was  complete  so  as  to  be  irrevocable  ;  it  was  not  so  in  fact  or 
in  law :  all  the  ceremonies  which  should  be  performed  in  the 
hoase  of  the  adopter  have  been  performed  in  that  of  the  natural 
father.  None  of  the  benefits  which  would  have  accrued  to  the 
respondent  and  her  husband  have  accrued,  and  this  in  conse- 
quence of  the  conduct  of  the  appellant.  While  those  deeds 
remain  uncancelled,  the  respondent  is  bound  by  them,  and  she 
is  enti'led  to  both  active  relief  and  a  declaratory  decree — Thakoor 
Deen  Tewaree  v.  Nowab  I:  yud  AU  Hossein  Khan  (10). 

Mr.  Co%Die  in  reply, 

(1)  22  L.  J.,  Oh.,  949.  (6)  1  Bonl  Bep.,  137. 

(2)  25  L.  J.,  Ch.,  795.  (7)  Notes  of  Cas.  at  Madras,  78. 
(8)  9  W.  B.,326.                                (•<)  Fult.  Kep.,  75. 

(4)  Id..  381.  (^)  «.  D-  A.,  1853, 96. 

(i)  9  B.  L.  ^ .,  16,  Inote,^  (10)  8  W.  R ,  341 . 
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Their  LoBDSfiiPS  gave  the  following  jadgment  ;— 

The  appellant  was  the  defendant^  and  the  respondent  the 
platiotiff  in  the  suit  below«  Th^  suit  was  brought  against  the 
defendant  for  himself  and  as  guardian  of  his  minor  don  called  in 
the  plaint  Noggendro  Chunder  Hitter^  to  set  aside  two  deeds 
dated  30th  Jaishta  1271  (llth  June  1864),  relating  to  the 
adoption  of  the  minor  above^-mentioned. 

Ihe  plaintifE  was  the  widow  of  Dwarkanath  G-hose^  deceased/ 
who  died  childless.  There  was  uo  dispute  as  to  the  fact  of  her 
having  received  permission  from  her  deceased  husband  to  adopt 
a  son.  The  plaintiff^  io  her  plaint,  described  the  deeds  ;  tho 
one,  as  a  deed  by  which  the  defendant  agreed  to  give  the  said 
Noggendro  Chunder  Mitter«  his  minor  son,  to  her  for  adoption 
in  the  dattaka  form;  and  the  other,  as  a  deed  by  which  she 
agreed  to  take  the  said  child  into  adoption.  The  case  of  the 
plaintiff  was  that|  notwithstanding  the  deeds,  the  defendant 
refused  to  give  the  child»  and  that  therefore  the  form  of  adoption 
had  not  been  complied  with.  The  case  of  the  defendant  (see 
his  written  statem  nt)  was,  that  the  deeds  were  not  mere  agree- 
ments, but  that  the  deed  executed  by  the  plaintiff  was  a  deed 
of  adoption^  and  the  deed  executed  by  the  defendant,  a  deed  by 
which  he  actually  gave  his  son  in  adoption,  and  that  the  plains 
tiff  actually  took  the  child,  after  the  completion  of  the  necessary 
rites  and  ceremonies.  He  stated  that  the  plaintiff  could  not 
recede  from  the  deed  of  adoption,  and  that  he,  the  defendant, 
could  no  act  contrary  thereto.  H  •  preceded  s — "  Now,  when 
the  said  son,  by  virtue  of  his  having  been  adopted,  has  obtained 
for  himself  and  his  heirs  the  legal  proprietorship  of  the  immove- 
able and  moveable  property,  and  has  become  the  undisputed 
malik  of  the  estate  (referring  to  the  estate  of  the  plaintiff's 
deceased  husband)  for  ever,  according  to  the  precepts  of  the 
shastras,  in  that  case  the  plaintiff  has  no  power  to  ignore  the 
adopted  son^s  rights ;  for  the  giving  and  taking  when  completed 
cannot  be  revoked,  and  the  plaintiff  has  no  right  to  undo  that 
which  she  has  done  in  obedience  to  the  command  of  her  hus- 
band, and  the  Court  cannot  interfere  in  that  which  the  plaintiff 
has  already  done.'^    t'urther,  he  contended  that,  from  the  terms 
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of  the  deed  executed  by  the  plaintiff,  it  was  clear  that  the  child    ^'^^  ^^ 
had  been  adopted^  and  that  the    necessary  rites  enjoined  by  the  SuRNABAiir 
shastras  had  been  performed,  that  the  child  had  ceased  to  belong      ^(^^^ 
to  his  the    defendant's  gotra  or   family,  and    had  been  enrolled   SBiucgrrr 
in  the  gotra  of  the  plaintiff,  and  that  the  name  and  family  name     soondut 
of  the  child  had  been   changed  from  Mitter    to  Ghose  after  the      I^asbbi. 
family  name  of  his  adoptive  father. 

The  deeds  in  form  are  certainly  not  mere  agi  cements  to  give 
and  ,take  in  adoption. 

The  deed  of  gift  addressed  to  the  plaintiff  commences  : — "This 
is  a  deed  whereby  the  child  is  given  in  in  adoption."  Then  after 
reciting  that  the  plaintiff's  deceased  husband^  in  consequence  of 
his  having  no  issue,  had  during  his  life  given  permission  to  the 
plaintiff  to  adopt  a  male  child,  and  that  the  plaintiff  had  asked 
the  defendant  for  a  child  to  compensate  for  the  said  defect  and 
to  perform  the  funeral  rites  of  the  plaintiff  and  her  husband,&c., 
proceeded  in  the  operative  part  of  the  deed  as  follows  : — {reads 
ante,  page  172). 

The  deed  executed  by  the  plaintiffa  ddressed  to  the  defendant 
commences  : — {reads  ante,  pages  172  and  173). 

The  deeds  having  been  executed  and  attested  were  both  regis- 
tered and  made  over  to  the  plaintiff's  mooktear. 

The  case  was  tried  before  the  Principal  Sudder  Ameen,  and 
amongst  others  the  following  issues  were  laid  down  :'-T-Whether 
the  adoption  of  the  child  was  complete  or  not :  that  is,  whether 
the  requirements  of  the  Hindu  law  were  carried  out,  or  the  gift 
was  not  complete,  and  the  child  not  made  over.  Whether  the 
defendant  refused  to  make  over  the  child  to  the  plaintiff  or  not* 
Witnesses  were  examined  on  both  sides  and  several  letters  which 
passed  between  the  defendant  and  Soorjo  Narayan  bingh^  the 
brother  of  the  plaintiff,  were  put  in  evidence.  The  Princi- 
pal Sudder  Ameen  found  that  no  religious  ceremonies  were 
performed  ;  he  also  tried  as  a  distinct  issue,  whether  there  was 
a  formal  delivery  and  acceptance  of  the  child,  and  found  that 
issue  in  the  negative  in  favor  of  the  plaintiff.  He  said  : — {reads 
from"  It  is  true**  to  "  nor  due  delivery  of  the  deeds,**  ante,pBgel77). 

It  is  not  very  clear  what  the  Principal  Sudder  Ameen  meant 
by  the  latter  words,  '*  nor  due  delivery  of  the .  deeds,''  or  by  tho 
words  used  in  another  part  of  his  judgment  in  which  he  says  — • 

26 
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187273      '*  It  has  been  established    that  the  deeds    are  void    for  want  of 


SBcitTARAiN  delivery  "  It  is  olear  that  he  did  not  use  the   word  *'  delivery  '' 

^         m  the  technical    sense  in  which    that  word  is  used    in  England 

Sft««MTjTTY  when  applied  to  the   execution  of  a  deed.      He  probably  meant 

SooNDERT    that  the  deeds  were  not    interchanged  ;  but  that    wns  not  neces- 

^""**'      sary  or  important,  if  the  deeds  were   deeds  of  gift  and  adoption, 

and  not  mere  agreements  to  give  and  adopt.   The  deed  executed 

by  the  defendant  was  delivered    to  the  plaintiff.     The  fact   that 

the  deed  executed  by  the  plaintiff  was  retained  by  her,  and  not 

handed  over  to  the  defendant,  would  rather  tend  .to  show  that  at 

that  time  it  was    considered  that  the    child    had  been    adopt  ed 

For,if  the  child  was  adopted,  the  plaintiff  became  his  mother  and 

guardian,and  would  naturally  keep  the  deeds  of  gift  and  adoption 

on  behalf  of  the  child  as  evidence  of  the  adoption,  and  as  part  of 

the  muniments  of  her  child's  title  to  his  adoptivefather's  estates. 

Be  this  as  it    may,    however,    it  is  clear    that    the    deeds  were 

executed.     They  are  admitted  by  the    plaintiff  in  his  plaint,  and 

by  the  defendant  in  his  written  statement.     Indeed,  if  they  were 

not  executed,  the  suit  was  useless  and  must  fail.    * 

In  concludinghis  judgment  the  Priucipal  Sudder  Ameensaid;— 
(rea{fofrom**  Summing  up*' to  "  by  the  defendant/'  aaite,  page  177). 

Upon  that  judgment  the  following  decree  was  drawn  up  :— - 
{redds  decree  of  the  Principal  Suddei'  Ameen,  ante,  page  177). 

The  defendant  appealed  to  the  Judge  upon  the  following, 
amongst  other,  grounds  : — {rends  6th,  7th,  and  I4tth  grounds  of 
appeal  to  the  Judge  of  Bhaxigulpore,  ante,  page  178). 

The  appeal  was  transferred  by  the  Judge  to  the  Additional 
Judge.  The  latter  did  not  try  the  issue,  whether  there  was  an 
actual  or  formal  delivery  of  the  child,  or  not.  He  said  :--*{reads 
from  '*  We  novo  come  to  the  merits"  to  ^*  dismissed  with  costs/*  ante 
pages  179  and  180). 

The  defendant  appealed  specially  to  the  High  Court.  The 
fourth  ground  of  appeal  was  : — {reads  ante,  page  108). 

That  ground  of  appeal  was  clearly  directed  to  that  part  of  the 
judgment  of  the  Additional  Judge  in  which,after  saying  that^  "if 
the  defendant's  witnesses  were  to  be  believed,  not  only  essential, 
but  uon-esseutial  rites  were  performed,'*  he  says  "  he  could  not 
iu  the  same  breath  say  that  one  only — that^of  giving  and  taking 
"^     —was  performed."'  It  apyears    to  ibuir  Lordships  that  the  view 
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taken  by  tlie  Additional  Judge  was  not  correct.     The  Question     1872-73 
to  be  d^;ermined    was  not,    whether  the  child  was  legally  adopted  Sbrbnara-im 
or  not,  but  whether  there  was  suflSoient  ground  for  setting  aside      Mittkr, 
the  deeds,  or  declaring  them  to  bevoid.    If  the  defendant  gave    Srbbxuttt 
the  child,  or  was  willing  to  give  the  child,  the.  plaintiff  had  no 
right  to  sue  him  in  order  to  have  a  declaratory  decree  that  the 
deeds  were  null  and  void  because   certain  re'igious   oerenH>nies 
necessary  to  constitute  a  valid  adoption  had  not  been  performed.. 
If  the  defendant   executed    the  deed  of  gift,   which  was    admit- 
ted, and  formally  delivered    the  boy,    it  was  the    plaintiff's  own 
fault  if  she  did   not    formally    accept    the    child  and  cause  the 
religious  ceremonies  to  be  performed.     If  she  ebose  to    excuto 
a  deed,  declaring  that  the  child  had  been  adopted   by  her  with 
the  prescribed  rites  and  ceremonies,  when  in  fact  the  child  had 
uot  been  even  given,  it  was  her  own  fault. 

The  must  important  issue  in  the  Cause  was  whether  there  was 
a  formal  gift  of  the  child,  or,  in  other  words,  whether  there  was 
an  actual  delivery  of  the  child    in  addition    to  the  execution  o£ 
the  deeds.    That  issue  was  not  tried  by  the  Additional  Judge. 

Ihe  defendant  appealed  specially  to  the  High    Conrt,  and  that 
Court  held  that  it  was  not  necessary  to  determine  whether  or 
not  a  Sudra  can  be  adopted  without  the  performance  of  religious 
ceremonies,  and  dismissed  the  appeal  upon  the  ground  that  there 
was  no  actual  giving  and  receving  of   the  child*     They  said  :•— - 


"  Welsee  no  necossity  to  ga  into  the  question  whether  or' not  a  Sadrtw 
can  be  adopted  without  the  perfonnanoe  of  religioua  cermoniesi  namely 
the  offering  of  the  burnt  saorifioe,  &o. 

"  TJie  contention  of  the  speoial  appellant  i»  that,  by  the  execution. 
of  two  ^^ds,  the  one  purporting  to  be  a  gift,  and  the  other  an  accept- 
ance of  the  child  by  the  several  parties  respectively  executing  the 
deeds,  there  was  a  valid  giving  and  receiving  of  the  child,  so  as  to  make* 
bira  tbe  adopted  son  of  the  person  who  .by  these  deeds  appears  to  have 
accepted  him  as  a  son. 

••  We  thirfc  there  is  no  foundation  for  the  argnment  of  the  special 
sppeQant,  It  appears  to  us  that  the  giving  and  receiving  of  a  son  in 
order  to  ooostiiute  a  valid  adoption,  must  be  an  actual  giving  and  actua^ 
leoeivingofthe  child.'^ 

The  High  Court  appears  to  their  Lordships   to    have   been  in 

etror  in  considering  merely  whether  there  wa*'  any  valid  adoption 
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1872-73  or  not,  instead  of  considering  whether,  if  there  was  no  a<loptiott 

Sbebkaeain  i^  was  owinjif  to  the  fanlt  of  the  defendant  or  to  the  fault  of  the 

MiTTBB  plaintiff  herself.     They  also  appear  to  have  been  wrong  in  holding 

SuiuuTTT  on  special  appeal  that  there  had  been  no  actaal  giving  of  the  child 

J^NDERT  when  the  aditional  Judge  had  not  tried  that  issue.     They  say  :— 


Dambs. 


**  By  the  grounds  of  special  appeal  filed,  the  apdellant  does  not  suggest 
that  there  has  been  any  actaal  giving  and  taking  of  the  child,  but  oaI3^ 
a  constructive  giving  and  taking  by  thd  execution  of  the  deeds.  We 
think  that,  assuming  the  &cts  relied  upon  as  regards  such  giving  and 
receiving  to  be  established,  it  is  not  shown  that  there  was  in  this  case 
any  valid  adoption.  The  change  of  name,  supp  >sed  to  be  evidence  by 
the  deeds,  is  not  a  sufi^ient  overt  act  to  show  that  the  child  was  given 
and  received." 

With  reference  to  that  statement  it  appears  to  their  Lordships 
that  the  fourth  ground  of  appeal  to  the  High  Court  refered  to 
that  part  of  the  decision  of  the  Additional  Judge  in  which  he 
held  that  the  defendant  could  not  rely  upon  the  giving  and 
taking  alone,  and  that  the  only  issue  was,  whether  the  religious 
ceremonies  had  been  performed.  The  word  ''  ceremonies"  in 
the  fourth  ground  of  appeal  to  the  High  Court  was  clearly 
intended  to  include  the  actual  giving  and  taking,  or  delivery  and 
acceptance  of  the  child,  for  the  Judge  treated  this  giving  and 
taking  as  a  ceremony,  but  as  one  upon  which  alone  the  defendant 
could  not  rely.  The  judgment  of  the  Judge  is  far  from  clear^ 
.arising  from  the  use  of  the  words  '*  ceremonies"  and  "  religious 
ceremonies.'^  He  treats  the  giving  and  taking  as  a  ceremony, 
but  whether  as  a  religious  ceremony  is  not  clear.  He  finds  that 
the  decision  of  the  Principal  Sudder  Ameen  that  no  religious 
ceremonies  were  performed  was  correct  and  afterwards  speaks  of 
the  same  finding  as  one  to  the  effect,  that  no  ceremonif  s  were 
performed.  Looking  to  the  fact  that  the  finding  of  the  Principal 
Sadder  Ameen,  that  there  was  no  formal  giving  and  taking,  was 
distinct,  and,  in  addition  to  his  finding,  that  no  religious 
ceremonies  were  performed,  their  Lordships  think  that  the  Addi- 
tional Judge  did  not  try  or  determine  the  issue  whether  there 
was  a  formal  giving  and  taking  notwithstanding  the  fourteenth 
ground  of  appeal  to  the  Judge.  This  being  so,  it  appears  to 
their  Lordships  that  the  High  Court  were  in  error  in  deciding 
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the  oMe  upon  the  ground  that  there  was  no  actual  giving  and     ^^^^-^^ 
actual  receiving  of  the  child.     In  the  case  of  SreemtUty  Joymoney  Srrenarai.h 
DoMee  V.    Sreevmtiy  Sibosoonderee  Daasee  (1),   it  was  held  by        \.  * 
the    Supreme    Court    in    Calcutta    that    amongst    Sudras    no  ®^{^^* 
religious  ceremony^  except  in  the  case  of  nwrriag^*,  is  necessary.    Soondiky 
If  the   Judges  of   the  High  Court    considered  that    this  suit        ^""^ 
was  maintainable  if  there  was  no  valid  adoption,  they  ought  to 
have  determined  whether,  in    the  case  of  Sudras,  any  religious 
ceremonies  were  necessary  to  render  an  adoption  valid,   and,  if 
they  considered  that  religious  ceremonies  were  not  necessary,  they 
ought    to  have  directed  the  Judge    to  try  whether    there  was  a 
formal  delivery  of  the  child,  or  whether    the  defendant  refcksed 
to  deliver  him,  an  issue  upon    which  the  defendant  had    appealed 
to  the  Judge  from  the  finding  of  the  Principal   Sudder  Ameen. 
If  their   Lordships    thought    that  the  suit  could  be  maintained , 
they  would  now  do  what  they  consider  the  High    Court  ought  to 
have  done,  but  their  Lordships  do  not  consider    that  this  suit  is 
under  any  circumstance  maintainable. 

The  suit  is  not  to  set  aside  the  adoption,  or  to  declare  that 
there  was  no  valid  adoption,  and  thus  to  remove  a  doubt  as  to 
the  child's  title  to  the  estates.  It  is  merely  to  set  aside  the 
deeds.  They  were  not  actually  necessary  to  render  the  adoption 
valid,  and  if  they  be  set  aside  th  defendant  or  the  child  may 
prove  the  adoption  aliunde. 

It  was  stated  by  the  Principal  Sudder  Ameen  that  the  estates 
of  the  plaintifPs  deceased  husband  were  of  considerable  value 
paying  a  rental  of  Rs.  40,000  a  year.  The  suit  was  valued 
at  only  Rs.  1,500.  The  appeal  to  her  Majesty  in  Council 
was  allowed  upon  the  ground  that  the  suit  indirectly  involved  a 
claim  to  property  of  not  less  value  than  Rs.  10,000*  The 
defendant  pleaded  that  the  suit  was  undervalued,  but  the  Prin- 
cipal  Sudder  Ameen  held  that,  as  the  pleader  of  the  defendant 
had  not  argued  the  point,  it  might  be  presumed  to  have  been 
given  up.  It  would  have  been  difficult  for  the  defendant  to 
contend  that  the  suit,  to  have  the  deeds  declared  void  or  set 
aside,  was  of  greater  value  than  Rs.  1,500.  7i*he  case  was  accord- 

(1)  Fait.  Bep.,  75. 
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187S-7S  ingly  tried  as  a  suit  of  thab  valae.  The  consequence  was  that 
Sbbbnabatn  ^^0  regular  appeal  went  to  the  Judge,  and  ouly  a  special  appea' 
to  the  High  Court.  If  the  suit  had  been  valued  at  Bs.  5,000, 
the  appeal  to  the  Hifirh  Court  would  hate  beenar^uler  appeal 
in  which  they,  and  upon  appeal  from  tbem^  this  tribunal,  ooald 
have  examined  the  evidence  and  detef  mined  tht  issues  in  ts^cAL 
If  a  decree  be  made  d^laring  that  tbe  deeds  are  invalid,  a 
suit  may  still  be  bi^ught  by  the  infant  to  %rj  his  title  to  the 
estates,  and  in  that  suit  the  evidence  may  have  to  be  weighed  by 
the  High  Conrt^and.  afterwards  by  the  Judicial  Committee  of 
the  Privy  Council.  It  would  be  very  unsatis^tory  if  the  deeds 
should  be  declared  void  in  the  present  suit,  and  the  adoption 
should  afterwards  be  upheld  in  a  suit  by  the  infant  against  tHe 
widow,  or  any  other  child  who,  upon  the  faith  of  a  declaratory 
decree  in  this  suit,  may  be  given  to  the  plaintiff  in  adoption,  and 
be  adopted  by  her. 

No  fraud  on  the  part  of  the  defendant  has  been  alleged  or 
proved ;  all  that  has  been  charged  against  him  is  that  he  refused 
to  give  the  child,  or  to  execute  a  deed  in  cancellation  of  the 
f4)rmer  deeds. 

If  the  instruments  operated  merely  as  agreements  to  give  and 
accept  the  child  in  adoption,  as  contended  by  the  plaintiff,  the 
brelach  by  the  defendant  of  bis  agreemmt  to  gi to  would  not 
render  the  deeds  null  and  void.  The  breach  of  an  agreement  by 
one  of  the  parties  thereto  is  a  good  ground  for  an  action  for 
damages,  or  for  a  specific  performance,  but  it  does  not  render 
the  ontract  void  or  constitute  any  ground  for  setbing  it  aside, 
or  for  declaring  it  to  be  null  and  void  (1).  The  cause  of  suit  is 
stated  in  the  plaint  to  have  arisen  on  the  lOtb  Chaitra  12.72 
(22nd  March  1866),  w'ven  the  defendant  "  diamed  executing," 
meaning  '^refused  to  execute,'^  B,n  ikrarnama  in  cancellation 
of  the  ifcrama^GM  aforesaid.  One  of  the  plaintiffs  objects^  as 
stated  in  her  plaint,  in  having  the  documents  set  aside.  Was 
to  throw  off  the  burthen  which  was  on  her  in  coose^ueujoe  cf 
the  deeds.    The  High  Court  says  : — 

"There  was  no  adoption.  The  natural  father  of  the  child  now  reftises^ 
to  okrrf  out  his  intention  to  give  Ms  child  for  the  purpo^  of  adoption 


(1)  i9ee  BoMO  Bhohoiooniree  Doiseah  v.  IntnGlmnder  DtUh  ante,  p*  36^ 
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Bttjb  iho  deeds  are  capable  of  being  atanyiiine  used  by  him  or  bifl  son  1872«73 

|o  prove  that  tbere  was  an  adoption.    Under   such  ciroam>)tanoe8|  it  is  «                ' 

tlear  that  the  plaintiff  hbs  a  right  to  come  to  the  Court  to  ask  for  relief  Mittbb 

and  pray  to  have  the  deeds  declared   void.    We  interfere  for  the  protec-  ^' 

tion  of  her  right   to  her  husband's   property   over  which  those  deeds  Kibhsn 

would  castacloud>  which  it  is  necessary  for  the  plaintifTs  security  to  Soondbbt 
remove." 

Their  Lordships  have  already  alluded  to  the  absence  of  any 
gUegatioii  or  proof  of  fraud  on  the  part  of  the  defendant^  and 
also  to  the  abaenee  of  any  finding  by  the  Judge  opon  thg 
issue  whether  the  defendant  formally  gave  the  cbild^  or  refused 
to  deliver  Um.  If  the  child  was  lawfully  adopted^  the  estates 
of  the  plaintiffs  deceased  husband  vested  in  him  as  son  and 
heir,  and  the  plaintiff  ceased  te  have  the  estate  of  a  HinHu 
widow  therein  ;  she  also  ceased  to  have  any  power  to  adopt 
another  son  during  the  life  of  the  child. 

It  has  been  held  that  under  the  15  &  16  Yict.,  c.  86  s.  50 
a  declaratory  decree  cannot  be  made  unless  <  he  plaintiff  would  be 
entitled  to  consequential  relief  if  he  asked  for  it— Hoofea  v.  Lord 
Kensington  (1).  The  15tb  section,  Act  VIII  of  1859,  is  in 
similar  teems*  The  plaintiff,  upon  the  facts  found,  is  not  entitled 
to  any  relief  against  the  defendant.  It  has  been  shown  that, 
treating  the  documents  as  mere  agreem  mts  between  the  plaintiff 
and  the  father  of  the  child,  the  plaintiff  could  have  no  Hub. 
to  maintain  the  present  suit.  Treating  the  instruments  as  deed^ 
of  gift  an  adoption,  which  their  Lordships  codsider  them  to  be 
there  is  no  consequential  relief  to  which  the  plaintiff  would  bo 
entitled  against  the  defendant  if  the  deeds  be  declared  void. 
Though  deeds  of  gift  and  acceptance  are  not  actually  necessary 
for  the  validity  of  an  adoption,  they  are  still  evidence  in  5upport 
€'f  the  child's  title  as  an  adopted  son,  and  of  his  rights  con- 
sequent upon  the  adoptiou.  In  a  case  of  conflicting  evidence, 
in  a  suit  brought  on  behalf  of  the  child  against  an^adopting 
mother  in  respect  of  her  deceased  husband's  estate  a  declaration 
by  her,  whether  by  deed  or  word  of  mouth,  that  she  had 
adopted  the  child  with  all  necessary  ceremonies,  would  be  strong 
corroborative   evidence  in  the  child's  favor.     In  the  present  case 

(1)  2  K,  &  J.,  753 ,  S.  C,  25  L.  J.,  Ch.,  795. 


Digitized  by 


Google 


190  BENGAL  LAW  BEPORTS.  [VOL.  X£ 

1872-73     there  was  conflicting  evidenoe  as  to  the  fact  of  a   formal  f^Titlg 

SbebnabIin  and  taking,  as  well  as  to    the  fact  of  the  performance  of  the 

MiTTBR     necessary  religions   ceremonies,  and   even  npon  the  evidence  of 

Smkmxtttt   ^he    plaintiff's  own    witnesses,  notwithstanding   the    allegation 

KiflHEjf      in  the  plaint  that  the  child    has  remained  in  the  house  of  his 

Dasbbb.     natural  farther,  it  appears  that  the  child, whether  adopted  or  not, 

did  reside  for  some  time  in  the  hou  e  of   the    plaintiff.     There 

are  also  expressions  in  the  letters  from  the   plaintiff's  brother 

from  which  it  might  be  inferred  tiiat  the  child  had  been  adopted^ 

and  that  the  plaintiff  was  desirous  to  have  the  adoption  cancelled  • 

Their   Lordships    express  no    opinion  npon  the  evidenoe,  with 

reference  to  the  fact  of  adoption,  as  the  case  is  now  before  them 

merely  up  >n  appeal  from  a  decision  of  the  High    Court  npon 

special  appeal. 

It  is  not  a  matter  of  absolute  right  to  obtain  a  declaratory 
•  decree.  It  is  discretionary  with  the  Court  to  grant  it  or  not, 
and  in  every  case  the  Court  must  exercise  a  sound  judgment 
as  to  whether  it  is  reasonable  or  not  under  all  the  circumstances 
of  the  case  to  grant  the  relief  prayed  for.  There  is  so  much 
more  danger  in  India  than  here  of  harassing  and  vexations 
litigation,  that  the  Courts  in  India  ought  to  be  most  careful 
that  mere  declaratory  suits  be  not  converted  into  a  new  and 
mischievous  source  of  litigation. 

The  child  is  no  party  to  the  present  suit,  and  any  declaration 
nade  in  it  with  regard  to  the  validity  or  invalidity  of  the  deeds^ 
will  not  be  binding  npon  him  if  a  suit  be  hereafter  brought  on 
his  behalf  against  the  present  plaintiff  respecting  the  estate  of 
her  deceased  husband ;  nor  would  it  be  binding  in  any  suit 
between  the  child^  and  the  reversionary  heirs  of  the  deceased 
husband  after  the  death  of  the  plaintiff ;  or  between  the  child 
and  a«»y  other  child  who,  upon  tho  faith  of  a  declaratory  decree 
in  this  suit,  may  hereafter  be  given  in  adoption  or  adopted  by  the 
widow,  or  between  the  child  and  his  natural  brothers,or  any  other 
person  who  may  hereafter  claim  to  exclude  him  from  the  horitage 
of  his  natural  father's  property  upon  tiie  ground  that  he  has  been 
adopted  into  another  family.  It  appears  to  their  Lordshsps  that, 
under  these  circumstances,  it  would  not  be  exercising  a  sound 
discretion   even  if  it  could  be   done,  to  order   the  deeds  to  be 
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cancelled  op  to  set    them  aside,  or  to    declare    them  void.     The     1872-78 
defendant  takes  no  interest  under  the  deed  of  adoption;  a  declara-  subbnaeaiic 
tion  binding  upon  him    only,  and  not  upon  the    child,  would  be      Mittbr 
worse  than  unless,  for  it  would   not  protect  the  plaintiff,  or  any   SBiiMiTTTt 
child  whom  she    may  adopt,    from  any  claims    on    behalf  of  the     s^dmt 
defendant's  son  to  the  estates  ;  and   it  might  induce    some  other      Bamib. 
person    to  give  his  son  to    the  plaintifE    in    adoption    and    also 
iadnce  the    plaintiff  to   adopt   another  child  when    the  declara- 
tion in  the  decree  could  not  be  of  any  possible  use  to  them. 

If  the  defendant's  son  was  adopted,  the  defendant  had  no 
power  to  cancel  the  deed  of  adoption,  or  to  give  th0  plaintiff 
permission  to  adopt  another  son.  Nor  would  his  refusal  to  send 
back  to  the  plaintiff  her  adopted  son,  or  the  fact  of  hi&  harbour- 
ing him  in  his  original  home,  invalidate  the  adoption.  Whether 
the  child  was  adopted  or  not,  the  defendant  was  not  bound  to 
execute  a  deed  in  cancellation  of  the  former  documents,  and  his 
refusal  to  execute  such  a  deed  could  not  give  the  plaintiff  a 
cause  of  action  as  alleged  in  her  plaint,  or  rightly  subject  the 
defendant  to  the  costs  of  the  suit  which  have  been  awarded 
against  bim. 

It  was  suggested  that  a  suit  against  the  father,  in  his  own 
right  and  as  guardian  of  his  minor  son,  was  tantamount  to  a 
suit  against  the  father  and  the  son.  But  that  is  not  correct.  If 
the  son  had  been  made  a  co-^defendant,  it  would  have  been 
necessary  to  have  a  guardian  appointed  for  him.  If  the  child 
was  adopted,  his  natural  father  was  not  his  guardian.  In  a  suit 
by  the  plaintiff  to  set  aside  the  deeds  upon  the  ground  taat  there 
had  been  no  adoption,  the  plaintiff  had  no  more  authority  to 
constitute  the  father  the  guardian  ^of  his  son,  by  suing  him  as 
gaardian,  than  the  father  would  have  had  to  constitute  tbe 
plaintiff  the  guardian  of  the  child,  if  he  had  sued  her  for  a 
declaration  that  the  child  had  been  validity  adopted.  This  is 
not  a  mere  technical  objection.  If  the  father  really  refused 
to  give  the  child  in  adoption,  because  he  did  not  desire  to 
have  him  adopted,  h*e  was  not  a  proper  person  to  protect  the 
child's  interest,  or  likely  to  make  the  best  case  on  his  behalf  in  a 
eait  to  declare  the  adoption  invalid.  In.  making  these  remarks, 
their    Lordships   do  not   desire    to  impute    the  father,    in    the 
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present  case,  any  neglect  of  his  son's  interests,  for  he  appears  to 
6BBVNARAIN  ^ve  desirccl  to  establish  the  adoption,  and  to  have  acted  properly 

JliTTiB     jjj  refusing    to  execute    a  deed  of    cancellation   whea  under  the 

SsnvuTTT    belief,  whether  right  or  wrong,  that  the  adoption  was  complete. 

BooNDBET    ^^^  '*^  is  clear  upon  the  subject  of  guardianship  of  male  minors. 

DAaBKi.  By  Act  No;  XL  of  1858,  passed  before  this  suit  was  instituted, 
it  was  enacted  that  the  care  of  the  persons  of  all  minors  (not 
being  European  British  subjects),  and  the  charge  of  their 
property,  shall  be  subject  to  the  jurisdiction  of  the  Civil  Court  ; 
and  by  s.  3  it  is  enacted  that,  where  the  property  is  of 
small  value,  the  Court  having  jurisdiction  may  allow  any  relative 
of  a  minor  to  institute  or  defend  a  suit  iu  his  behalf.  In  other 
cases  certificate  of  administration  is  necessary. 

The  suit  muat  be  treated  as  one  against  the  defendant,  the 
father  alone ;  and  for  the  reasons  above  given,  their  Lordships 
will  humble  advice  Her  Majesty  that  the  decree  of  the  High 
Court,  and  the  decrees  of  both  the  lower  Courts,  be  revei*sed, 
and  that  the  suit  be  dismissed,  and  that  the  plaintifE  (the  respond- 
ent) do  pay  to  the  defendant  (the  appellant)  the  coats  of  this 
*appeal  and  the  costs  in  all  the  lower  Courts. 

It  is  hardly  necessary  to  add  that  this  decision  will  be  no  bar 
to  the  trial  of  the  question  whether  the  child  was  or  was  not 
duly  adopted  in  any  suit  properly  framed  for  that  purpose. 


Appeal  allowed. 


Agent  for  appellant :  Mr.  Barrow, 
Agent  for  respondent  :  Mr.  Wilson, 
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Before  Sir  Richard  Cmich,  Kt,  Chief  JiMtice,  cmSMr,  Justice  Qlovei'f^ 

1873 

TARUK  OHUNDER  PODDAR  and  othbrs  (Plaintipps;  v,  JODESHUR     ^^^^•^^' 
OHUNDE II  KOON  DOO  [oth^  of  the  Dkfbndants).* 

Svndtt  Irater— Jom*  Fcmdly  -Separate  Acquisition— Premimption—Onua,  i4^®i^^349 
The  plaintifrs  sued' to  have  their  righfca  declared  under  a  mokarari  mauraai  leas^.^^  ^  R889^ 
obtain  by  /,  father  of  the  defendant,  but  it  was  said  with  joint  funds  and  for  the 
joint  fanuly  consisting  of  1  and  his  two  brothers,  fathers  of  the  plaintiffs.  The 
defence  was  that  the  lease  was  granted  to  /  after  the  dissolation  of  comm^nsality. 
The  existence  of  anynacleus  of  joint  property  was  not  proved.  Held  that,  where 
on«  member  of  a  joint  family  is  found  to  be  in  possession  of  any  property,  the 
family  being  presumed  to  be  joint  in  estate,  the  presumption  is,  not  that  he  was 
.n  possession  of  it  as  separate  property  acquired  by  him,  but  as  a  member  of  joint 
family.  Therefore,  the  burden  of  proof  was  on  the  defendant  to  show  that  /had 
aoqniied  the  property  separately,  and  that  it  was  property  which  could  by  law  be 
treated  as  a  separate  acquisition. 

Thb  plaintiffs  brougTifc  the  suit  to  obtain  possession  o£  a  sliaro^ 
of  certain  lands  taken  on  a  maurasi  mokarari  lease  by  one 
Issercbnnder,  father  of  one  of  the  defendants,  bnt  with  joint 
fnnds  it  was  said,  and  for  the  benefit  of  the  joint  family  con^istin^ 
of  Tsserchander  and  his  two  brothers,  Brijokishnr  and  Hnrish- 
chander,  through  whom  the  plaintifEs  claimed.  The  defence  was 
that  the  potta  bad  been  granted  to  Isserchunder  after  the  disso- 
lution of  commensality. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the^ 
Court. 

The  Munsif  decreed  the  suit  in  favor  of  the  plaintiffs.  On* 
appeal^  the  Judge  throwing  the  onus  on  the  plaintiffs  dismissed' 
their  suit. 

The  plaintiffs  appealed  to  the  High  Court 

Baboo  Bhuggohutty    Ohum    Ohose    for  tlie  appellants. — The 

Judge  was  wrong  in  throwiog  the  onus  on  the  plaintiff  in  this 

•  ^»ecial  Appeal,  No.  6d2  |of  1872,  from  a  decree  of  the  Subordinate  Judge  of 
Vorreedpore,  dated  the  1  st  January  1872,  rororsing  a  decree  of  the  Munsif  of  that 
district,  dated  the  3lst  July  1871, 
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case.  E^ery  Hinda  family  ia  presncned  to  be  joint  in  food, 
in  worship,  and  in  estate  until  it  is  separated.  The  separation 
mnst  be  proved  by  the  party  who  asserts  it — Dhurm  Das 
Pandey  v.  Musaamut  Shama  Soondri  Dibiah  (1),  Koonjbeharee 
Diitt  V.  Khettnmath  Dutt  (2),  BJid  JUilkriato  Deo  Barmanov.  Bir 
ChafidraThaJcur(S), 

Baboo  Chunder  Madhuh  Ghose  for  the  respondent.  The  &nus 
of  proving  that  the  acquisition  was  made  with  joint  funds  and 
for  the  joint  family,  and  that  the  property  was  held  as  joint 
family  property,  was  upon  the  plaintiffs,  and  this  onus  they 
have  not  discharged,  and  their  case  has  been  rightly  dismissed* 
This  is  not  a  case  where  a  family  is  shown  to  have  possessed  any 
ancestral  property,  or  any  joint  propwty  or  funds  which  might 
have  aeryed  as  a  nucleus  for  the  acquisition  of  the  property  in 
suit — MtMsamut  SoobheJdur  Dosftee  v.  Boloram  Dewan  (4), 
Ehilut  Chunder  Ohose  v.  Koonj  Lall   Dhnr  (5),  Dhunoohdharecs 


(1)  3  Moor'i  T.  A..  229. 

(2)  8  W.  R.,  270. 

(8)  3  IB.  L.  R..  P.  0.,  IS  ;  S.  C,  12 
Hoor'B  LA.,  523. 

(4)  W.  R..  Sp.  No.,  57. 
(5)  Before  Mr.  Ixutiee  Loch  and  Mr. Justice 
HiUer. 

KHILUTCHDNDER  GHOSE (Drfrftd- 
ant)  v.  koonj  LALL  DHOa 

(PTiArNTIFF).* 

The  2nd  Septemhe}- 1868. 

Hindu  Law — Joint  family  property — 
Presumption — Burden  nf  Proof. 

Baboo    'M.utty  Loll  "M-ookerjee  for  the 
appellant. 

Baboo  Qirish  Chunder  Ohose  for  the 
respondent. 

The  foUowing  judgments  were  deli- 
Tered. — 

LouCH,  J. — It  appears  that  the  Jndge 
has  thrown  the  onus  of  proof  on  the 
wrong  party.  He  required  the  defendant 


to  prove  that  the  property  in  dispute  w 
purchase  by  Bholanath  out  of  his  own 
means.  It  appears  that  one  Bholanath 
pnrchased  the  property  connected  with 
this  case  in  execution  of  a  decree.  Hit 
riffhts  and  interests  were  subsequently 
sold  and  purchased  by  one  Unooda,  who 
sold  it  to  the  defendant.  Tlie  plaintiff 
in  this  case  has  purchased  the  rights  aiid 
interests  of  Bhoyrnbnath,  a  brother  of 
Bholanath,  in  this  property,  and  sued  to 
recover  possession  of  his  share.  The  first 
pointbeforo  the  lower  Court  was  whether 
the  property  was  the  sole  property  of 
Bholanath,  or  the  joint  property  of 
Bholanath,Bhoyr'il)nath,and  Brojonath, 
Itappears  t^have  bp«a  admitted  that  the 
three  brothers,  Bholanath,  Bboymbnath 
and  Brojonath,  lived  in  commensality  ; 
and  the  lower  Appellate  Oourt  has  oon- 
sidered  th  is  fact  sufficient  to  warrant  the 
presumption  of  Hindulaw  that  a  property 
purchased  by  one  member  of  a  family 
was  purchased  for  the  benefit  of  all  the 
members,  without  ascertaining  whether 


*  Special  Appeal,  Not  1335  of  1868,  from  a  decree  of  the  Judge  of  Sylhet,  dated 
the  28th  February  1868,  reversing  a  decree  of  the  Principal  Suddar  Ameen  of  that 
dJitriQt,  dated  the  17th  May  1867, 
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Lall  V.  Ounput  Lall  {\),Shiu  Qolam  Sing  v.  Baran  Sing  {2\ 
and  Banee  Madhub  Mookerjee  v.  Bhugobutty  Chum  Banerjee  (3). 
Had  it  been  bhown  that  there  wasa  nuclens  of  joint  family  property 
with  which  this  property  might  have  been  acquired,  the  presump- 
tion reKed  upon  by  the  other  side  might  have  arisen,  but  no  joint 
property  is  at  all  shown  to  have  existed.  In  F.ilkristo  Deb 
Barmano  v.  Bir  Chandra  Thakur  (4),  the  remark  that  the  normal 
estate  of  a  Hindu  family  is  joint,  was  applicable  to  the  particular 
case  set  up  by  the  plaintiff,  viz,,  that  the  property  being 
an  ancestral  impartible  raj  descending  to  a  sole  heir,  it  was 
an  undivided  joint  property  to  which  the  plaintiff  being  the 
eldest  male  member  was  entitled  to  succeed.  Their  Lordships 
of  the  Judicial  Committee  did  not  intend  to  lay  down  any  rule 
with  reference  to  the  question  now  before,  the  Court,  and  to  a 
case  were  there  is  no  joint  estate  out  of  which  an  acquisition 
might  have  been  made.  The  remarks  do  not  touch  the  present 
question  :  and  even  if  they  did,  they  would  be  merely  obiter 
dicta.  These  remarks  do  not  in  reality  go  further  than  what  was 
laid  down  in  the  case  of  Naragunty  Luchmeedavamah  v.  Vengama 
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there  wm  any  ancestral  property  from 
which  fandfl  were  derived  for  the  pnr- 
ehaae  of  this  property;  and  he  has  requir- 
ed the  defendant,  who  is  the  representa- 
tive of  tiie  auction- purchaser  of  Bbola- 
nath's  Bhare,to  prove  thatBholanath  pur- 
chased from  his  separate  fnnds.  The 
plaintiff,  respondent  in  this  ca8ft,aUesre8 
that  the'property  was  purchased  hyBho- 
lanath  andBhoyruhnath  fromjoint  fnnds. 
Wo  do  not,  however,  find  that  any 
evidence  has  heen  -ffi  venon  the  part  of  the 
]daintiff  to  show  that  there  were  other 
ptorerti^a  from  which  the  funds  for  the 
purchase  of  this  property  could  have  heen 
derived,and  hefore  calling?  on  the  defend- 
ant, as  the  Jndfre  has  done  to  prove  that 
thia  property  solely  helonged  to  Bhola- 
natb,.  and  was  pqrchased  hy  him,  the 
plaintiff  should  have  started  his  case  and 
shown  thatthere  was  a  joint  source  from 
which  fnnds  were  available  for  the  pur- 
chase of  this  property  for  the  family. 
The  Judge  appears  to  have  thrown  the 
(mv9  on  the  defendant,  speeial  appelluat 


In  this  cose,  and  has  jrfven    a  decree  to 
the  plaintiff,  because  the  defendant  ha» 
failed  to  prove  hie  case.  We  think  that 
th»  case  should  he  remanded   to    the 
Judp:e  to  come  to  a  finding  on  the  plain- 
tiff's evidence,  and  to  determine  whe- 
ther  there  was   any  joint  fund,   from 
which  means  could  be    derived  for  the 
purchase  of  the  property.     Should   the 
plaintiff  make  out  his  case,  he  will  then 
look  to  the  evidence   of  the  dftfendant. 
Costs  of  this  appeal  will   follow  the 
ultimate  result. 

MiTTim,  J.— I  concur.  Under  the  cir- 
cumstances stated  by  my  learned  col- 
leaRue,  the  plaintiff  is  bound  to  stnrt 
his  case.  There  can  be  no  presumption 
of  joint  ownership  from  the  mere  fact 
of  commensality. 

(1>  Post,  p.  201. 

(2>  IB.  L.  R.,A.O.,  164. 

(3)  W.  B„  270. 

(4)  8.  B.  L,  R.,  P.    C,  13  ;  8,  C,   n 
Moore*i  I.  A.,  623: 
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1878  Naidoo  {\),viz,,  that  the  family  is  to  be  presumed  to  be  joint 
Takuce  until  division  is  proved.  The  ease  of  Dhurm  Das  Pandey  t« 
Muammut  Shama  SoondriDiHaJi  {2)  is  not  an  authority  in  support 
of  the  general  proposition  contended  for  by  the  appellants*  It 
rather  supports  the  view  uniformly  taken  by  this  Court,  add  th» 
late  Sudder  Court^  of  the  question  at  issue  ;  for  there»  admiUedly,, 
the  family  had  soma  joint  property,  and  upon  that  footing  the 
presumption  of  law  in  favor  of  joint  property  was  raisad.  la 
the  case  of  Naragunty  Luchmeedavamah  v.  Vengama  Naidoo  (1)^ 
already  alluded  to^  the  contest  was  between  a  male  member 
of  the  family  of  the  deceased  poligar  and  the  widow  of  the 
deceased  in  respect  of  an  ancestral  estate,  and  the  question  was 
whether  the  plaintiff,  a  male  surviving  member,  wfts  a  member 
of  an  •'  undivided  family,'*  or  otherwise  whether  there  had  been 
a  separation^  in  which  latter  case  the  widow  might  claim  m 
preference  to  the  plaintiff ;  and  the  onm  of  proving  separation 
was  cast  upon  the  widow. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C. J.^ — This  suit  was'  brought  by  the  plaintiffs  to  have 
their  rights  under  a  miras  (hereditary)  lease  obtained  by  their 
ancestors  of  *i  certain  share  of  a  tenure  known  by  the  name  of 
Baran  Moollah  confirmed  and  declare!  ;  and  thwr  ca^e  was  that 
Isserchunder,  the  father  of  the  s<»cond  dependant,  an  infant, 
Brijokishur,  the  father  of  the  first  set  of  plaintiffs^  and  Eurish* 
ohunder,  the  father  of  the  second  plaintiff,  being  three  uterine 
brothers  while  living  jointly  and  in  commensality,  acquired  with 
the  aid  of  their  joint  funds,  a  mokurari  maurasi  lease  on  the 
15th  of  Chaitra  1264  (21th  March  T858). 

The  defence  set  up  was  that  the  lease  was  in  fact  gnvnted 
by  the  lessors  to  Isserchunder  after  the  dissolution  of  the  com- 
mensality  between  the  oo-narceners,  and  that  at  the  time  of  the 
granting  of  the  lease,  there  was  a  verbal  stipulation  to  the  effect 
that,  upon  the  payment  of  the  bonus-money,  the  lease  would  ba 
returned  to  the  lessor,  and  that  the  defendant  received  ba<^  the 
bonus-money. 


(1)9  Moore's  I.  A., 66. 


(2)  3  Moore's  I.  A.,  22». 
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It  seems  that  the  issues  had  been  framed  by  the  predecessor 
of  the  Mansif  virho  tried  the  case^  and  that  the  latter  modified 
them  aad  framed  amongst  others  this^  ^*  whether  the  miraa  lease 
in  respeot  of  the  share  of  the  mouza  in  dispute  had  been 
aoqnifed  hj  Brijokisharf  the  father  of  the  first  plaintiffs,  Harish- 
ehnnder,  the  father  of  the  second  plaintiff,  and  by  Isserchnrder, 
father  of  defendant  No.  2,  while  they  were  living  jointly  and  in 
oommeosality,  and  had  been  held  by  them  in  joint  tenancy  ;  and 
whether,  after  their  decease^  the  second  defendant  and  the  plaint* 
ifis  had  been  jointly  in  possession  of  the  propeaty,  or  whether 
the  plaintiffs  had  been  dispossessed  of  the  property  in  suit  by 
the  first  defendants  -J'  and,  secondly,  ''whether  Isserchnnder^the 
&ther  of  the  second  defendant,  had  acquired  a  mira»  leave  ia 
respect  of  the  property  in  suit  after  severanoe  of  the  commen** 
sality  with  the  fathers  of  the  plaintiffs/^  which  was  really  in- 
volved ia  the  first  issue. 

The  Munsif  then  tried  the  case,  and  he  said  in  his  jadgment:— 
**  It  has  been  satisfactorily  proved  that  the  said  Isserchunder 
aad  his  brothers,  Brijo  and  Aurishchunder,  held  the  property 
in  dispute  jointly  both  while  they  were  living  in  a  state  of  com- 
mensatity,  and  also  after  a  severance  of  the  commensality,  and 
that,  after  their  death,  the  present  plaintiffs  and  the  defendant 
have  also  held  the  said  property  jointly,'*  and  then  noticing 
what  18  laid  down  in  Mr.  Norton's  work  on  evidence  (1),  and 
statinf  that  it  appeared  that  the  three  brothers  were  living  in 
a  state  of  family  partnership,  he  said  "  a  heavy  burden  lies  on 
defendant  No,  1  to  prove  the  fact  of  the'separate  acquisition 
of  the  property  in  suit,  and  the  defendant  No.  1  has  totally 
foiled  to  discharge  the^said  orma."  He  then  decreed  iugfavor 
of  the  plaintiffs,  ordering  that  tbey  should  recover  possession  of 
the^share  which  they  claimed. 

The  case  cameon  appeal  before  the  Subordinate  Judge,  and  he, 
after  noticing  the  decree  the  Munsif  had  made,  said  : — **  With 
reference  to  the  second  issue,  I  find  that  it  is  admitted  on  all 
hands  (hat  the  mirda  lease,  in  respect  of  the  property  in  suit, was 
obtained  in  the    name  of   Isserchunder.     Therefore,    under  the 
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(10  StiC  s.  590,  2ud  edition. 
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precedents  quoted  in  the  margin  (1),  the  onus  of  proving' tiie 
fact  of  the  acquisition  of  the  leasehold  property  by  the  thre^ 
brothers^  namely,  Isserchunder,  Brijokishur,  and  Horisbcliaiider, 
the  ancestors  of  the  plaintiffs,  with  the  aid  of  the  joint  ancestral 
funds,  and  at  a  time  when  the  three  brothers  were  laving  in 
a  state  of  family  partnershipi  was  upon  the  plaintiffs.  I  am  of 
opinion  that  the  plaintiffs  have  failed  to  discharge  the  said  (mm 
satisfactorily.^'  And  he  decreed  the  appeal,  setting  aside  the 
Munsif's  deci  ion,  and  ordering  the  suit  to  be  dismissed. 

In  his  judgment  he  also  said  that  it  had  been  proved  that  the 
miraa  lease  was  acquired  by  Isserohnnder^  who  had  paid  tha 
bonus  necessary  for  obtaining  it ;  and  as  therewas  no  evidence  to 
show  that  the  fathers  of  the  plaintiffs^  or  the  plaintifiEs  themselves* 
had  any  interest  in  the  said  leasehold  estate,  ''  it  is  not  at  all 
necessary  to  put  the  defendant  to  strict  proof  of  his  title.  He 
therefore  threw  upon  the  plaintiffs  the  burden  of  proving  that 
the  property  had  been  acquired  by  the  family  jointly,  instead  of 
putting  the  burden  of  proof  upon  the  defendaot  as  the  Munsif 
had,  and  the  question  raised  in  this  special  appeal,  and  upon 
which,  seeing  the  small  amount  of  evidence  there  is  in  the  case, 
the  decision  of  the  suit  really  depends,  is,  upon  which  party  ought 
the  burden  of  prouf  to  have  been  laid. 

Now  the  Judicial  Committee  of  the  Privy  Connoilf  in  NilkriHo 
Deb  Barmano  v.  Bir  Ohandra  Thahur  (2),  have  laid  down  the 
rule  by  which  this  Court  must  be  guided.  At  page  540,  their 
Lordships  say  :—'^  The  normal  state  of  every  Hindu  family  is 
joint.  Presumably  every  such  family  is  joint  in  food,  worship, 
and  estate.  In  the  absence  of  proof  of  division,  such  is  the 
legal  presumption  ;  but  the  members  of  the  family  may  sever  in 
all,  or  any  of  these  three  things.  The  family^n  which  a  title  to 
a  kingdom  exists  in  one  member  follows  this  general  law,  but  it 
follows  it  in  part  only,  for  the  succession  to  a  kingdom  is  an 
exception  to  it  from  the  very  nature  of  the  thing,  the  family 
may  have  property  distinct  from  that  to  which  a  sole  heirship 
belongs,  and  may   continue   joint''     These   observations   have 

(i)  Mu89amut  Soohheddur  PosfeeY.  BoloramDewaa  W.  R.,  S.  No.,  57  ;  and 

KhUui  Chunder  Qhose  v.  Koonj  Loll  Dhur,  ante,  p.  194. 

(2)  3  B.  L.  R.,  P.  0.,  13,  seo  17;  S.  (J  ,  12  Moore's  I.  A., 523,  sec  54). 
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reference  to  tbe  particalar  case  before  tbeir  Lordships,  bnt  here 
they  lay  it  down  in  most  distinot  terms  that  every  Hindu  family 
is  presumably  joint  in  food,  worship,  and  estate;  and  the  same 
law  bad  been  laid  down,  in  a  previous  case  of  Naragunty  Luck. 
meedavamah  r.  Vmgt>ma  Naidoo  (1),  where  it  is  said  that  the 
presumption  with  regard  to  a  Hindu  family  is  that  it  remains 
nndivided.  In  another  case  before  the  Judicial  Committee, 
Dhurm  Das  Pandey  v.  UtLSsamut  8hama  Soondri  IHbiah  (2),  we 
find  the  law  laid  down  which  is  applicable  to  the  case  before  us. 
Their  Lordships  say: — ^'  It  is  allowed  that  this  was  a  family  who 
lived  in  commeosality  eatinof  together,  and  possessing  joint 
property.  It  is  allowed  that  they  had  some  joiut  property,  and 
there  can  be  nodoubc  that,  under  these  circumstances,  the 
presumtion  of  law  is  that  all  the  property  they  were  in  possession 
oi  was  joint  property,  until  it  was  shown  by  evidence  that  one 
member  of  the  flamily  was  possessed  of  separate  property.  Such 
evidanca  m^y  be  received,  but  their  Lordships  are  of  opinion 
that  such  evidence  has  not  been  given  in  this  case,  with  regard 
to  any  part  of  the  property.  Now  what  has  been  relied 
upon,  with  regard  to  a  portion  of  the  property,  has  been  chiefly 
that  it  was  purchased  in  the  name  of  one  member  of  the 
family,  and  that  there  are  receipts  in  his  name  respecting  it, 
but  all  that  is  perfectly  consistent  with  the  notion  of  its  having 
been  joint  property,  and  even  if  it  had  been  joint  property,  it 
still  would  have  been  treated  exactly  in  the  same  manner. 
We  have  heard  from  the  highest  authority,  from  the  authority 
of  Sir  Edward  Sast  and  Sir  Edward  Ryan  whose  most 
valuable  assistance  we  have  in  this  case  (and  it  gives  me  a 
confideoce  that  I  should  not  otherwise  have  felt)  that  the 
criterion  in  these  cases  in  India  is  to  consider  from  what 
source  the  money  comes  with  which  tbe  purchase^money  ia 
paid*  Here  there  has  been  no  evidence  given  that  the  appellant 
had  any  separate  property,  or  that  it  was  from  his  funds  that 
any  part  of  the  purchase-money  was  paid;  therefore  I  think 
that,  so  far  on  this  part  of  the  case,  no  difficulty  can  bo 
entertained,  and  that  the  whole  of  the  property  must  be 
considered  as  joint  property .'*     Now,  with  regard   to  what  their 
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(1)  9  Moore's  L  A.,  6G ;  see  92. 


(2)  3  Moore*8 1.  A.,  229 ;  see  240. 
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(1873       Lordships  say  as  to  the  family  being  possessed  o£  property,  ancl 
tIbum      that  the  pregupmtion  of  law  is  that  all  the  property  the  family  is 
CouNDsR    |q  possession  of  is  joint  property,  the  rule  that  tlie  possession 
V.        of  one  of  the  joint  owners  is  the  possession  <>f  aJl  wonld  apply 
Chdn »SR    to  this  extent  that,  if  one  of  them  was  found  to  be  in   posseesion 
KooN  Doo.  pf  any  property,  the  family  beipg  presumed  to  be  joint  in  eslatoy 
the  presumption  would  be,  notth^t  he  was  in  possession  ^  it 
as  separate  property  acquired  by  him,  but  as  a  member  of  a 
joint    family.      It   being  so,  until   in  tbi9   ca$e    it  is  i^owa 
that    Isserchquder  had    acquired  it    separately,   and    it   was 
property  which  could  by  law   be  treated  as  a  separate  acquisi- 
tion, the  presumption  is   that  it  was  the  jmnt  property  of  tlie 
family-    It  w^3  for  the  peraon  who  set  np  a  different  etate 
pf  things  from  what  is  to  be  presumed  to  give  evidence  of  it. 
It  was  the   duty  of   the  defendant   to  meet  the  presumption 
which  arose  f rpra  the  state  of  the  family,  and  the  possession  by 
one   of  them    of  the  property.   That  appears   to    me  to  be  the 
result  of  the  judgments  of  the  Privy  Ooancil  which  I  have 
referred  to. 

There  is  no  doubt  a  conflict  of  decisions  in  this  Court  upon 
this  subject,  I  can  see  no  way  of  reconciling  tlMn.  Wo  must 
follow  what  has  been  Uid  down  by  the  Court  of  Appeid  from 
this  Court;  and  I  may  observe  that,  in  decisions  of  this  Oonrt 
which  are  in  conflict,  the  judgments  of  the  Privy  OoRndl  do  not 
appear  to  have  been  noticed;  ia  some  they  have  not  been 
noticed  at  all,  in  others  I  do  think  they  have  not  been 
noticed  in  the  manner  they  would  have  been  if  the  attention  of 
the  Judgas  had  been  directed  to  them.  I  have  no  doubt  it 
frequently  happens  in  this  Court  that  all  the  authorities  bearing 
on  the  subject  are  not  presented  to  the  Court  in  the  argument, 
and  this  sometimes  l^acjs  to  a  conflict  pf  decisions. 

I  have  said  there  are  various  dcciaiofts  in  ikis  Court  wbiek 
cannot  be  reconciled  with  the  law,  which  I  feel  bound  by  the 
judgments  in  the  Privy  Council  to  lay  down.  The  case  of 
Khilut  Chunder  Ohose  v.  Koonj  Lall  Dhur  (I)  which  was  quoted 
to  us,  is  certainly  contrary  to  the  deci^iion  of  the   Privy   Council 

(1)  Ante,,  p.  194. 
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Ab  to  fhef  Case  ol  VhunooMharee  Lall  v.  dhinput  Lall  (1),  it  may 
b«  saM  that  faots  were  foand  therd  which  rebatted  the  presump- ' 
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(1)  BfJ«r4  UrjM9tiQe  L.  8.  JacJaon  and 
Mr,  Justice  Hitter, 

The  %th  My  1868. 

DHimdOKPRAAtB  LAI»  (PLAnmn) 
V.  GU»FUT  LALL  (Defehdant).* 

Bvuda  Law — Zoint  family  Vroperty — 
Treiumpttan— Burden  of  Vroof, 

Baboo  Mwndra  idtfOMi  Bote  for  the 
appellant. 
Bir.  R.  E.  TwidaU  for  the  respondent. 

T8«  foUowiig  ittdgmeiits  were  deli- 
vefed:— 

Jackson,  J. — It  is  satisfactory  to  find 
that  in  thia  case  our  order  of  remand  has 
pcctMeed;  froni  the  Additional  Judge  a 
judgiMat  infhritaly  mote  satisfactory  and 
oooTinoinip  than  the  judgment  which 
came  hefore  the  doort  wne'n  the  case  was 
laslIiMxa. 

UAowappaaiB  that  he  hoB  fbtiad  as  a 
factyanditis  not  alleged|that  the  evidence 
18  not  satftcidnt  to  warrant  that  findinfi^, 
that  ftto  Joint  lamnjr  pl^ptoty  to  which 
theplmntiff  and  def enfant  were-ebtitled 
was  not  sufficiently  large  after  support- 
{Dg  the  members  of  the  family  to  leave 
any  sorplns  funds  from  wliich  the  pro- 
perty in  suit  oonld  have  been  acquired, 
and  it  appears  that  the  two  brothers 
Gnnpat  and  Onpoooh  were  at  that  time 
persuing  lucrative  employments,  the 
plaintiff  himself  being  a  minor. 

In  this  state  of  facts,  affording  no 
giMad  for  the  nsnal  presumption  as  to 
joint  fanilly  ertata,fthe  plaintiff  oonM  not 
SQOoeed.  1  entertain  no^oabt  speaking 
for  myself  t)|at  our  judgment  remanding 
the  case  was  perfectly  just  and  right,aud 
I  have  the  satisfaction  of  seeing  that  it 
has  borne  fruit  in  the  shape  of  a  judg- 
ment which  we  are  able  to  affirm. 


The   apeoial  appeal  therefore  will  bo 
dismissed  with  costs. 


MiTTiTR,  J. — I  am  of  the  same  opinion. 
It  is  admitted  that  the  property  in  dis. 
pate  was  purchased  by  the  defendant 
(respondent.)  The  plaintiffs  ca8e,however 
was  that  the  purchase  was  made  with 
joint  funds  belonging  to  hiqaself  and  the 
respondent. 

It  is  true  that,  in  a  case  of  this  nature 
where  the  defendant  pleads  self -acquisi* 
tion,  the  ont<<  of  proving  such  aoquisition 
lies  on  the  defendant.  But  all  that  the 
Hindu  law  require  the  defendant  to 
prove  in  such  a  case  is  that  the  pr<^>erty 
which  he  claims  as  his  own  was  acquired 
"  without  detriment  to  the  paternal 
estate,"'  or  in  other  words,  without  using 
the  paternal  estate^or  the  proceeds  there- 
of. The  defendant  having  shown  that,  m 
acquiring  the  property  in  suit,  he  did  not 
us©  any  property  which  belonged  to  the 
joint  family,  the  pi^esiimption  of  joint 
ownership  is  at  once  rebutted,  and  it  is 
for  the  plaintiff  to  show  that  the  property 
was  acquired  in  the  manner  alleged  by 
him. 

His  case  in  the  Gonrt  below  was  that 
the  defendant  received  his  education 
from  the  joint  estat,  and  that  he  is  con- 
seuqently  entitled  to  partiospate  in  every 
property  that  has  been  acquired  by  the 
defendant  by  the  aid  of  such  education. 
But  this  contention  is  nowhere  sanctioned 
by  the  Hindu  law,  and  I  see  nothing  in 
justice  to  recotnmend  it. 

It  is  a  mistake  tosay  that.in  every  oaso 
in  which  a  Hindu  pleads  separate  aoqnf 
sition,it  is  incumbent  on  him  to  show  Uia 
source  from  which  the  money  came.  No ' 
doubt, as  remarked  by  their  Lordships  of 
the  Privy  Council,  in  the  case  of  Dhurm 
Bom  Pandey  v.  Mussamut  Shama  Soonduri 
*  Special  Appeal^  No.  3462  of  1867,  from  a  decree  of  the  Additional  Judge  of 

Tirhoot^  dated  the  28rd  September  l86^,  reversing    a  decree  of  the  Sudder  Ameen> 

ef  that  distriet,  dated  the  22nd  June  1865. 


Taruck 
Chundbr 

PODDAR 

V, 

JoDESHUa 

CllUNDKR 

KoONiiOO. 
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^878       tion,  and  so  it  cannot  be  considered  as  laying  down  any  role  as 

Taruck     ^<>  ^^0  ^^^^  of  proof.      So  the  case   of  Musaamut  Soobkeddur 

Poddak''    ^^**^  ^'  Boloram  Dewan  (1)  is  also  contrary  to  the  decisions  of 

t;.         the  Privy  Council.    I   must  adopt  the  judgment  of  the  Court 

CHirNDEB    ^^  Appeal  rather  than  the    law  laid    down  in  that  case.    The 

KoQNBoo.    oase  of  Koanjbeharee  Dutt  y.  Khettwmath  Dutt  (2)  is  consistent* 

with  the  decisions  of  the  Privy  Council.    It  was  argued  before  ns^ 

and  reference  was  made  to  the  case  of  Bomee  Madhijib  Mooherjee 

V.    Bhugohutty    Chum   Banerjee    (3),    that  it   was  not  shown 

here  that  there  was  any  nucleus  of  property  by  means  of  which 

this  acquisition  by  Isserchunder  might  have  been  made,  and  that 

at  least  the  plaintiff  ought  to  have  given  some  evidence  of  that: 

I  must  observe  that  what  is  said  in  that  case  about  there  being  a 

nucleus  of  property  is  only  a  dictum  ;  no  doubti  it  would  be  very 

useful  for  the  plaintiffs  to  show  that,  but  I  cannot  agree  that  they 

are  bound  to  do  it.    That  ddctum  seems  to  me  to  be  inqonsistenfe 

with  the  doctrine  laid  down  by  the  Judicial  Committee.     There 

is  one  more  case  which  I  must  notice  that  is  directly  opposed 

to  the  decisions  of  the    Privy    Council*— SAw    Oolam  Sing  v. 

Bar  an  Sing  (4).    With  every   respect  for  the  learned  Judges 

who  pronounced  that  decision,  I  feel  obliged  by  the    superior 

authority  of  the  Privy   Council  to  differ  from  it.    The  law  laid 

down  by  the  Judicial  Committee  in  12  Moore's  I.  A,,  (5)  does 

i)at  appear  to   have  been    presented    to  the    learned    Judges, 

Probably,  if  it  bad  been,  they  would,  whatever  their  own  opinion 

might  be  on  the  subject;  have   considered  that  they  were  bound 

to  follow  it, 

Dibiah  (a),  the  source  from  wWch  %he  (1)  W.  R.,  Sp.  No.,  57. 

money  comes  is  the  "  chief  criterion"  for  (?)  8  W,  R,,  SfO. 

determining  m  to  wliether  a  partioQlar  (3)  lb. 

property  ia  joint  or  separate,  bat  their  (4)  £  fi.  L,  R.,  A,  0.,  164. 

Lordships  never  said  that  it  is  the  only  ($)  8  B.  I4,  K.,  P.  0.,  18.    There  is  a 

ciiterioa  so  as  to  render  it  obligatory  on  note  by  the  Chief  Joatioe  to  this  passage 

the  party  who  pleads  selfiacquisition  to  in  the  margiB  of  the  orij^l  jadgment 

give  evidenoe  of  the  particular  sonroe  to  the  effect  that  the  worda  **  12  Moore'a 

from  which  the  money  was  derived.  I.  4.,"  should  be  "8  Moore 'si.  A|" 

The   appeal  ought  therefore  be  dis- 
missed with  costs. 

(a)3Moore*8l.  A,,229. 
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The  result  of  a  coDsideration  of  the  authorities  appears  to  me 
to  be  that  the  Subordinate  Judge  was  wrong  in  what  he  laid 
down  as  to  the  onus  of  proof.  Ho  improperly  put  upon  the 
plaintiffs  the  onus  of  proving  that  (ts  use  his  own  words)  "  the 
property  was  acquired  with  the  aid  of  joint  f  unds^  and  at  a  time 
when  the  brothers  were  living  in  a  state  of  family  partnership*'^ 
That  is  opposed  to  the  authorities  whioh  this  Court  is  bound  to 
follow,  and  on  that  account  his  decision  must  be  reversed^  and 
the  ease  must  be  sent  back  to  him  for  retrial. 

The  costs  of  this  appeal  will  follow  the  result  of  this  suit. 

Appeal  aUov>ed* 
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(I)  SADTJT  ALI  KHAN  {Defendant}  v.  KBA JEH  ABDOOL  GUNNEY 

(Plaintiff)  ; 

AVD 

(2)  EHAJEH  ABDOOL  GUNNEY  (Pi.iiNTirr)  v.  ICUSSAUUT  p  ^  ^i 

ZAMOOEUDOONISSA  KHANUM  (Dbfbndant).  i873 

Jan.  22,23 
[On  ^peal  from  the  High  Court  of  Jadioatore  at  Port  William  In  Bengal.]     — — — - 

JM  VIII  ef  1859, «.  15— DeoZarcrfory  Pcor«e—I(twi<a<to»— Pay  went-  Ati  X      g^  ^^ 

of  1859~JE?n^ancenMn^«  15H.L.B.  7S 

15B.L.B.82 
A  dedaratory  decree  may  be  made   only  where  the  declaration  of  right   may 

bt  the  foundation  of  relief  to  be  got  somewhere.  Thus,  a  snit  to  eatabUih  a 
title  to  land,  with  a  view  to  taking  proeeediDgs  in  the  Collector's  Coort  nnder 
Act  X  of  1859|to  enhance  the  rent,.ia  one  in  which  a  declaratory  decree  may 
be  made. 

The  Judicial  Committee  will  not  on  light  grounds  interfere  with  th^ 
exercise  by  a  High  Court  of  its  discretioa  in  granting  a  declaratory  decree* 
the  attitbehkf  one  in  which  a  declaratory  decree  may  be  made. 

Thk  first  appeal  was  from  a  judgment  ©f  a  Division  Bench  of 
tbe  Calcutta  Hifsrli  0  ourt  (Loch  and  Hobhouse,  JJO>  dated  the 
4th  February  1868,  by  whioh  a  decree  of  the  Principal  Sudder 

•  Preteni :— Tna  Right  Hon'bli  SIb  J.  W.  Oolvilb,  Sia  B.  PtAcoci:,  Sir  M, 
E.  Sjcith,  Sir  E.  P.  Collwb,  ahd  Sia  L.  Ptw.. 
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Ameeii  of  Mymenstng^  dieted  the  10§h  April  1867  was  rofversed, 
and  a  decree  passed  ia  favor  of  the  respondent  in  the 
suit  which  he  had  instituted  in  the  Mymensiiig  Conrt.  The' 
object  of  that  suit  was  to  obtain  a  declaration  that  the  plaintiff  had 
a  proprietary  right  to  the  extent  of  seren-^ixteenths  in  aoertaitt 
talooko£22  mauzas,  and  thereby  to  enable  him,  in  proeMdinga 
to  be  taken  in  the  Revenae  Courts,  to  enhance  the  rent  from  the 
previous  rental  of  fis.  49  to  one  of  about  Bs.  10,000.  The 
Principal  Sudder  Ameen  dismissed  the  suit  on  the  grdufid  thlit' 
the  plaintiff  bad  failed  to  show  va^j  proprietary  rights  or  the 
receipt  of  any  portion  of  the  rent  of  the  lands  in  suit  within  12 
years.  The  High  Court  held  he  had  a  right  to  seven-sixteenths 
of  the  rent  of  Rs.    49,   and  was   not   barred   by  the    law  of 

limitation. 

The  facts  of  the  case  were  as  follows  :— 

One  Fyz  Ali  Khan,  a  zemindar,  being  the  owner  of  the  2^ 
villages  amongst  other  property,  died  on  16th  December  1824» 
leaving  two  widows^  Beazoon  Khanum  and  Shumsodniasa 
Khanum  and  a  minor  son,  the  present  appellant^  by  his  first 
wife,  Reazoon  Khanum.  Fyz  Ali  Khan,  on  the  occasion  of  his 
marriage  with  his  second  wife  Shumsoonissa^  executed  hcSftnUfha 
or  marriage  settlement  dated  8rd  Pons  1220  B.S. (1 6th  Decem- 
ber 1813),  fixing  her  marriage  dower  at  Sicca  B«..9,jQO0  and  300 
gold  mohurs,  whereof  one-third  was  prompt,  and  declaring  tbak 
in  lieu  of  the  prompt  dower,  ho  made  over  and  gave  te  her  the 
said  22  villages.  The  kabinama  did  not  fix  the  iummaor  reat 
to  be  paid  by  ^umsoonissa  to  the  said  zemindari,.  ia  rosneot  of 
the  said  22  villages,  and  it  was  afterwank^  a  question  whether 
this  wafi  rent  payable,  «s  contended  by  Shumsoonis^^  at  a  'fixed 
rate  of  Bs.  49  under  an  f&rar  or  agreement,  dated  24th  Kartik 
12^1  (8th  November  1814),  alleged  by  Shumsooni8sa,^to.  hava 
been  executed  by  her  husband,  or,  as  contended  hjr  Beazoon  and 
the  appellant,  at  the  rate  of  Bs.  893-3-5-1,  the  amount  of  iumma 
inserted  in  the  qaiii(|uennial  papers. 

On  the  death  of  Fyz  Ali  Khan  a  contention  arose  between,  tho 
two  widows.  Shumsoonissa  contended  that  Reazoon  was  not  a 
legal  wife,  and  took  possession  of  Ihe  whole  estate,  and  thtf 
Judge  of  Mymensiug,  on  a  summary  investigation,   passed  an 
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erd^r    that    Shutasoomssa    shouM   hold    possesfion  of  all  tbe        ^^^ 

property  left  by  the  deasead  Ehan,  and  that  Beazoon  should  Sadut  Au 
bring  a  salt  in  the  Civil  Court  to  establish  the  rights  claimed  ^^ 
by  bpr.  The  respon4ent'9  fathar,  Khajeh  Azim  Oolah,  advanced  Khajih 
moQpy  to  rea^optt  to  enable  her  io  brij?g  »uch  suit,  and  to  Gdnnbt. 
pi^  her  purrent  wpenftes,  apd  she,  on  the  24th  S^tember  khIjeh 
I3i9,  on  b^DttU  of  herself  and  as  suardian  of  the  appellant.  Abdool 
Sadnt  AU  Khan,  th^n  a  minor,    brought  a  suit  in  the  Dacca  v. 

Oo^rt  against  Shumsoonissa   to  establish  their  rights  to  and  for     z^or-dt 
popsesaion  of  a  IS-anna  share  of  the    zemindari  of  which  the    udoonissa 
yillages  were  part,  ;^nd  gther  estate^  left  by  Fyz  All  Khaoi 

]Sy  a  shiirajiatnama  or  deed  of  sale  and  partnership  dated  the 
I6tk  Ohaitpa  1239  (2eth  March  1888),  the  appellant  who  had  then 
attained  his  majority,  and  his  mother,  Reazoon,  in  consideration 
pf  Sicca  Bs.  15,000  which  they  had  received  from  Khajeh  Azim 
Oolah^  in  rody  money,  and  appropriated  to  tbe  costs  of  the  last, 
mentioned  suit,  and  the  necessaries  of  life,  such  as  ^nbsistence, 
clothing,  and  the  payment  of  poonor  debts,  and  for  the  other 
co99ideratio93  therein  mentioned,  made  tha  said  Azim  Oolah  a 
partner  and  proprietor  of  a  mQiet;jr  of  tha  estate  in  dispute  io  the 
said  suit,  and  declared  that,  after  the  disposal  of  the  case,  he 
should  eater  into  possession  of  a  n^iaty  of  the  colore  estate,  like 
themsplves,  by  virtue  of  the  po-partnevship,.  and  should  be  at 
liberty  te  fklienate  it  by  gift  or  sale,  and  get  the  said  zemindari 
an4  talooks  registered  in  his  ovvn  name  by  oanoellatitn  or 
removal  of  the  names  of  the  former  proprietors. 

On  the  9th  day  of  May  1832,  a  decree^  wa^s  made  by 
the  Dacca  Court  that  the  entire  estate  of  Fyz  Ali  Khan»  after 
payment  of  bis  debts,. be  divi^ad  into  16  diarea,  and  t^hat  Beazooa 
should  get  possession  in  her  own  right  and  for  the  appdlant  of 
a  15-anna  share  of  the  said  zemindari,  and  the  talookas  and 
dwelling-house  detailed  in  her  petition  of  plaint,  and  profits  as  in 
the  decree  mentioned. 

Against  this  decree  Shamaoonissa  preferred  an  appeal  to  the 
Sudder  Court,  and  on  the  3Ut  Djcember  1834,  a  decree  was  made 
which  so  far  a,8  the  same  is  material,  was  in  the  following  words  :— 

'•  It  is  accordingly  ordered  that  the  decision  of  the  Provincial  Court 
of   Jchangumugger,  dated   9th  May    1832t  be  modified  and    amended 
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in  this  manner  :^That  tbe  property  mentioned  in  tlie  ltahii%ama 
be  excluded  for  the  one-third  the  prompt  dower  from  the  property  sned 
for,  in  the  event  of  its  being  included  therein;  that  the  two-thirds, the 
deferred  dower  of  the  appellant  (Shumsoonissa)  whatever  it  may  amount 
to  upon  calculation,  be  paid  out  of  the  sum  of  Rs.  1,41,857-12-15.2 
jn  deposit  as  profits  in  the  CoUecfcorate ;  and  that  the  share  of  the 
semindari  of  Pergunna  Atteeah,  &c.,  being  the  estate  of  Fyz  Ali 
Khan,  and  the  profits  in  deposit  in  the  Colieotorate  being  divided  in<k> 
16  shares,  one  share  be  excluded  therefrom  as  the  right  of  the  appdlant 
(Shumsoonissa)  as  his  widow  ;  and  that  a  decree  be  passed  in  &vor 
of  the  respondent,  former  plaintiff  (Beasoon)  for  15  shares,  viz,,  1  anna 
in  her  own  right  as  widow,  and  14  annas  as  the  right  as  a  soh  of  Sadut 
^li  Khan,  the  minor  son  ;that  in  execution  of  the  decree  of  this  Court 
the  respondent  Beaaoon  do  get  possession  of  a  15-anna  share  of  the 
semindari,  talookas,  Ac,  as  detailed  in  the  petition  of  plaint  appertaining 
to  the  estate  of  Fyz  Ali  Khan,  and  a  15-anna  share  of  the  profits 
aforesaid,  mesne  profits  accruing  due  on  her  own  share  and  that  of 
Badut  Ali  Khan,  from  the  date  of  institution  of  suit  up  to  date  of 
getting  possession,  as  provided  in  the  the  decision  if  the  Provincial  Conn 
from  the  appellant  (Shumsooniss." 


Shumsoomasa,  being  dissatisJSed  with  thd  decree  of  the  Sadder 
Coort^  appealed  to  Her  Majesty  in  Council, 

Pending  this  appeal  the  mehala  included  in  the  JcaUnama 
were  attached  by  the  order  of  the  Revenue  Court  of  the  district 
on  16th  June  1835,  and  the  l-anna  share  in  the  said  zemindari, 
the  portion  of  Shumsoonissa,  as  widow,  was  attached  on  the 
8th  May  1836.  The  15-anna  share  belonging  to  Reazoon 
and  Sadut  Ali  Khan  had  been  previously  attached  by  the  Revenue 
Court  in  the  month  of  August  1833.  Proceedings  were  taken 
in  the  suit  by  order  of  the  Civil  Court  of  Zillah  Mymensing, 
dated  10th  December  1836,  for  the  purpose  of  calculating  the 
amount  of  the  mesne  profits  mentioned  in  the  said  decree  of  the 
Sadder  Court,  and  the  Collector  of  the  said  zillah  was  requested 
to  report  as  to  the  amount  of  these  mesne  profits  from  the  papers 
of  the  attaching  sarbaraJcar  (manager).  In  the  course  of  these 
proceedings,  the  question  arose  as  to  what  jumma  or  rent  was 
payable  by  Shumsoonissa  for  the  22  villages  held  by  her  under 
the  TcaUnama.  This  question  was  investigated  by  the  Collector 
of  Mymensing,  and  by  the  Zillah  Ooart  of  Mymensing,  and  by 
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tbe  Commissioner  of  the  loth  division^  Dacca.  Shamsoonissa 
coatended  that  these  villages  w  re  subject  to  a  jamma  or  rent 
ot  Rtt.  49  only^  payable  to  the  zemindar  under  the  ikrar 
signed  by  the  said  Fyz  Ali  Khan,  dated  24th  Kartik  1221 
(3th  November  1814}f  and  not,  as  Reazoon  on  the  part  of  herself 
^od  Sadat  Ali  Elhan  contended,  to  rent  payable  to  the  zemiadar 
accofiling  to  the  papers  of  the  quinqaennial  settlement,  viz., 
lU.  893-3-5.1. 

(n  Jane  1841  Shamsoonissa  having  died,  Khajeh  Hedaet 
Oolah,  brother  of  Shamsoonissa,  proved  his  heirship  to  her  : 
and  it  was  ordered  that  the  I -anna  share,  the  right  of  Sham- 
soonissa, deceased,  as  a  wife,  should  remain  in  the  possession  of 
.the  said  Khajeh  Hedaet  Ojlah,  who  had  been  substituted  in  her 
stead,  in  the  same  manner  as  it  remained  in  her  possession,  and 
that  the  said  Khajeh  should  pay  the  revenue  of  the  I  anna 
above  referred  to,  as  usual,  into  the  Collectorate  :  find  that  as  to 
the  rent  of  the  monzas  of  the  kabinama  which  were  as  a  mof ussil 
talooka  the  property  of  the  deceased,  and  the  ancient  jumma 
whereof  was  ^zed  at  Rs.  49,  the  said  Khajeh  Hedaet  Oolah 
should  pay,  in  proportion  with  the  rents  of  the  15 -anna  shar^ 
^nder  attachment,  to  the  attachment  officer*  And  it  was 
declared  that  there  was  no  power  lo  enhance  the!  rentS4)eyond  the 
.fixed  jumma  ;  but  should  the  decree  be  affirmed  on  appeal  to 
Euglaiid,  Reazoon  would  then  be  at  liberty  to  bring  a  suit  for 
enhancement  of  rent. 

Under  the  terms  of  the  sharahatnama,  Khajeh  Azim  Oolah 
got  possession  by  an  amaldaH  dated  15th  Aghran  1244 
B.  S.  (29th  November  1837)  of  a  7i-anna  share,  being  a 
moiety  of  the  15-anna  share  of  the  said  zemindari  and  talookas 
mentioned  in  the  decree  of  the  Sudder  Court,  but  on  1st 
Asar  1245  B.  S.  (14th  June  1838)  by  an  agreement  signed 
between  Khajeh  Azim  Oolah  and  Reazoon  and  Sadut  Ali  Khan, 
Khajeh  Azim  Oolah  gave  up  a  ^-anna  share  out  of  the  said 
7i-«nna  share  to  Reazoon  and  Sadut  Ali  Khan. 

In  1846,  the  appeal  of  Shumsoonissa  to  Her  Majesty  in 
Council  having  been  dismisse  1,  and  the  decree  of  the  Sudder 
Court  of  31st  December  1834  affirmed  (1),  the  attachment  of  the 
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decreed  property  was  removed,  and  an  order  was  received  by 
the  Civil  Court  of  the  district  that  possession  sh'>]ild  be  given 
of  the  property  decreed.  Thereupon,  Khajeh  Azira  Oolah 
presented  a  petition  to  get  possession  of  this  7-anna  share  of  the 
said  property,  and  his  share  of  the  money  in  deposit  in  tho 
Co'lectorate,  but,  inasmuch  as  he  was  not  a  party  to  the  said 
suit,  it  was  ordered  that  the  execution  of  the  decree  shoald 
proceed  as  therein  directed,  and  Reazoon  having  died,  Sada  t 
Ali  Khan  obtained  possession  of  all  the  property  decreed,  and 
excluded  Kliajeh  Azini  Oolah  from  his  7  anna  share. 

In  order  to  recover  the  costs  of  Shumsoonissa's  appeal  to 
England,  Sadut  Ali  Khan  sued  out  execution  against  her  heir, 
Khajeh  Hedaot  Oolah,  and  on  26ch  August  1846,  proo  lamatioa 
was  made  of  the  sale  of  the  right,  title,  and  interest  of  Sham. 
S'Onissa,  and  by  right  of  enrolment,  of  her  heir,  Khajeh  Hedaet 
Oolah,  in  the  said  zemin<iari  and  the  said  22  vilUges,  and  ft  was 
stated  in  the  proclamation  that  the  jumma  of  the  said  22 
mehals  which  belonged  to  the  debtor,  Shumsoonissa,  in  her 
right  under  the  said  kabirtama  was  Ri.  49,  and  it  referred  to  tho 
proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  14th 
June  1841,  reserving  liberty  of  suit  for  enhancement  of  rent 
in  explanation    of  tho   jumma  payable  in  respect  of  the  talooks. 

Sadut  Ali  Khan  in  May  1847  purchased  the  l-anna  share  of 
Khajeh  Uedaet  Oolah  in  the  said  zemindari,  and  also  tho 
right,  title,  and  interest  of  Khajeh  lledaet  Oolah  as  heir  of 
Shumsoonissa  in  the  said  22  villages  as  advertised  in  the 
proclamation. 

In  October  1847,  Khajeh  Azim  Oolah  commenced  asuitia 
theOourt  of  the  Principal  Sudder  Ameen  of  Mymensing  against 
Sadut  Ali  Khan  to  recover  possession  and  obtain  mesne  profits 
of  his  7-anna  share  of  the  said  zemindari,  and  the  talooks 
and  other  property  recovered  by  Heazoon  and  Sadut  Alj 
Klian  uuder  the  decree  in  their  suit  against  Shumsoonissa. 
The  Principal  Sudder  Ameen  gave  a  decree  in  favor  of  Khajeh 
Azim  Oolah  for  the  7*anna  share  claimed  by  him  in  the  suit, 
which  decree  was  affirmed  by  the  Sadder  in  June  1853. 

Khajeh  Azim  Oolah  having  died,  his  son,  the  respondent, 
applied  for  execution ;    and  objections    having  been    made    by 
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Zamoorudoonissa  Khanum,  wife  of  the    appellatit^   that    part  of       ^^^^ 

his  iaterest  had    been  assigned    in  satisfaction  of  dower>  and  the  suddt  Au 
same  having  been    allowed,  the    respondent    obtained  full  and  ^^ 

quiet  possession  of  the  7  annas  ot  the    uenvindaries   to   which  he      Khajf.k 

,  .  .  ABDOOr. 

then  claimed  to  be  entitled^  and  a  convpromise  was  come  to  gunnky. 
between  him  and  the  appellant  as  to-  the  resp<^ndent's  claim  for  k^j^h 
mesne  profits,  under  which  th»  yespondent  agreed  to  give  up  abdool 
Ks,  1,48,574  out  of  his  claim,  and  take  Rs.  70,000  in  fuU  "J^"^"" 
satisfaction,  and  to  stril^e  off  all  suits  at  that  time  pending  ^^^^^^,^ 
between  him  and  the  appellant..     '  '  udoonisbX 

In  June  1855,  the  appellant  .  applied  to  the  Collector  for  a 
partition  of  the  zemindari  into-  three  parts^  that  is  to  say,  giving 
7i^nnas  to  the  respondent,  7  annas  to  the  appellant's  wife  in  satisr 
frction  of  dower,  and  ^antiasto  himself*  This  partition  proceeded 
to  a  certain  length,,  but  was^  in  August  1861,  stopped  by  the 
Collector,  in  consequence  of  certain  existing  difficulties  a  nd  in 
expectation  of  a  new  law  to  remove  them.  During  the  pendeney 
of  the  partition  proceedings,  the  respondent  appears  to  have 
endeavoured  to  have  the  22  mouzas  surveyed  as  part  of  the 
zemindari,  to  which  Zamoorudoonissa  objected,  on  the  ground' 
that  those  mauzas  formed  a  separate  talook  at  a  fi^xed  rent  of 
Rs.  49,  and  had  been  assigned  to  her  by  her  husband  in  satisfao- 
tion  of  her  dower,  and  that  the  respondent's  right  wa«  confined 
to  receiving  his  portion  of  that  rent. 

On  the  19th  of  June  1862,  the  respondent  filed  a  plaint  under 
the  Rent  Act  against  the  appellant  and  his  wife,  which  he. 
afterwards  amended  as  to  the  amount  of  rent  claimed,  claiming 
to  recover  a  year's  rent  in  respect  of  seven-sixteenths  of  the 
22  manzas,  according  to  notice,  at  the  rate  of  l?s.  4,531. 
The  Deputy  Collector  dismissed  that  suit,  and  the  respondent  • 
in  1 864  filed  a  second  plaint  under  the  Rent  Act,,  by  which  he 
sought  to  enhance  the  rent  to  Is.  4,532-11-3  in  respect  of  his 
7-anna  share*  and  in  July  1865.  the  Dep'Uty  Collector  gave  the 
respondent  adecree  for  the  rent  of  Rs.  49,  each  party  paying  his 
own  costs.  From  this  decree  both  parties  appealed  to  the 
High  Court,  which,  on  the  26th  February  1866,  dismissed  the 
respondent's  appeal,  and,  allowing  that  of  the  appellant,  dismissed 
so  much  pf  the  Deputy  Collector's  decree  as  gave  the  respondent 
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a  riji^ht  to  recover  rent  at  tlie  rate  of  Bs.  49.  The  grounds  for 
so  dismissing  the  respondent's  suit  were  that  he  had  not  proved 
the  legal  notice,  and  that  he  had  not  showti  that  he  had  ever 
received  rent  in  respect  of  the  22  mauzas,  or  that  he  stood  to 
Zamoorudoonissa  m  the  relation  of  landlord  to  tenant.  An 
application  for  review  of  the  last  judgment  was  made  and  refused. 

The  present  suit  was  instituted  on  the  3rd  September  1866, 
by  the  respondent  against  the  appellant  and  his  wife,  to  establish 
his  t)roprietary  right  in  the  lands  in  ^uit,  referring  to  the  pre- 
vious litigation  and  to  the  Court  having  directed  the  respondent 
to  eistablish  his  proprietary  right. 

The  aj^pellant  contended  that,  according  to  the  respondent's 
own  admissions  in  the  rent  litigation,  he  had  never  received  any 
rent,  and  was  therefore  1:>arred  by  the  law  of  limitation,  and  that, 
as  these  lands  had  been  '^  excluded"  by  the  Sudder  Court 
from  the  decree  uoder  which  the  plaintiff  became  entitled,  he  had 
no  right  thereto.  • 

The  following  w6re  the  issues  : — 

"  Ut. — Whether  the  plaintiffs  suit  is  barred  by  the  statute  of  limita- 
tion or  not  P" 

"  2nd.— Whether  an  action  for  declaration  of  title  can  lie  can  respect  of 
dispossessed  property  or  not  P" 

Issues  of  fact  : — 

Ist — Whether  the  22  mauzasin  dispute,  not  being  denied  by  either 
party  to  be  within  the  As.  51-1.1  share  of  zemindari  No.  10,  Pergnnna 
Atteeah,  &o.,  this  right,  title,  and  interest,  therein  were  included  in 
the  7-anna  share  of  the  zemindari  which  plaintiffs  father  obtained 
a  decree  for,  or  whether  these  maazas  were  always,  even  before 
that,  excluded  from  that  share  and  held  as  a  separate  property  P 

**  2nd. — Whether  it  is  true  that  the  plaintiff  got  his  share  of  the 
zemindari  and  the  mesne  profits  of  the  mauza  in  dispute  by  priyate 
arrangement,  on  a  deed  of  instalment  from  the  defendant  8adnt  Al| 
Khan,  and  whether  it  H  true  that  the  plaintiff  never  got  any  share  of 
the  rent  of  the  maozas  in  dispute  P 

"  Zrd, — What  is  the  right,  title,  and  interest  which  defendant  Sadut 
All  Khan  has  purchased  at  the  auction-sale,  in  execution  of  the  decree 
in  these  22  mauzas  P" 

The  Principal  Sudder  Ameen,  on  the  10th  April  1867, 
delivered   judgment,  whereby,    after  stating    the  nature  of  the 
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Buit  and  the  issues,  he  decided  in  favor  of  the  respondent  on        ^'^ 

the  iBsaes  in  bar,  bat  decided  on  the  first  issae  on  the  merits  SAnirr  Au 
that  it  bad  not  been  proved  to  his  satisfaction  that  the  respond-       ^^^^ 
ent's  father  obtained  a  decree  for  the  proprietary  right  of  the      Khajbh 

said    22    villages    in    connection    with    T-anna    share    of  the  q^vnct. 

semindari  ;   and  on  the  second  issne  on  the  merits  he  decided  _ 

that    the    respondent    had    failed    to     prove    by    satisfactory      abdool 

evidence    **  that   he   held    a   proprietary   right  in  7  annas  of  ^i*^"!*"^ 


V, 


the  disputed  mehals^  obtained  a  decree  for  the  same,  and  received  .MunAiiirr 
rents    from    the    defendants    withia    12    years    preceding  the     xtDwuiwk 
institntion  of  the  present  suit.''     He  thereupon  declared  that  the     Kbasuu. 
decision  of  the  third  issue  was  unnecessaty,  and  ordered  the 
suit  to  be  dismissed  with  costs. 

The  plaintiff  appealed  to  the  High  Coart. 

The  appeal  was  heard  on  the  4th  February  1868  before  a 
Division  Bench  of  the  High  Court  (Loch  and  Hobhouse,  JJ.), 
who  reversed  the  decree  of  the  lower  Court,  and  decreed  the 
plaintiff's  claim  with  costs. 

In  his  judgment  on  the  merits  of  the  case,  Loch,  J.,  remarked 
as  follows  ;•— 

**  The  first  point  to  be  determined  is  the  meaning  of  the  late  Sndder 
Ooart's  decree  of  the  31  st  December  l834.  Were  these  22  villages 
excluded  from  the  decree  P  It  is  quite  clear  that  Eeaioon  brought  her 
B«ut  for  fifteen-sixteenths  of  the  whole  zemindari  belonging  to  her  hus- 
band, these  82  viUages.  It  is  equally  clear  that,  when  she  parted  with 
her  interest  in  7^  annas  in  favor  of  the  plaintiff's  father,  under  the  ikrar 
Vr  €h<»rtS$atnama  di  16th  Chaitra  1230  (28th  March  1883),  she  trans- 
&rred  her  and  her  son's  whole  rights  in  Uiat  share  of  the  zemindarj, 
and  consequently  the  plaintiff's  f aither  was  under  the  terms  of  that  deed 
^iHitled  to  a  7i-aiana  share  of  those  22  villages,  as  well  as  in  the 
tettuilnder  of  llhe  iefaiindari.  The  9hwra3c(Uncma  provided  for  the 
Isoniiiiigeiioy  that  Beasoon  might  not  get  aU  she  sued  for,  and  therefore 
jt  was  agreed  thalt  Khajeh  Alim  Oolah  idiould  obtam  half  (rf  whatever 
Beaaoon  recovered." 

After  reciting  die  decree  of  31st  December  1834,  so  far  as  the 
same  was  material.  His  Lordship  proceeded  : — 

"  Now  it  is  clear  from  the  terms  of  this  decree  that  the  possession  of 
these  22  villages  held  by  ShUmsoonisfla  under  the  hahimcma  of  her 
tevband   Fys   Ali  Khan,  bearing   date   the  3rd  Pous  1220  B.  S.   (Uth 
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December  1813)  was  not  awarded  to  Beazoon,  but  it  must  be  remem^ 
bered  that  Fyz  All  bad  not  surrendered  all  his  rights  as  proprietor  in 
these  villages,  but  as  admitted  by    all  parties,  had  reserved  to  bimsell 

a  rent  of  Rs  49,  thereby  declaring  that  his  wife  Shumsoouissa  held 
.them  as  a  mohwrrari,  the  rent  of  which  was  payable  to  him  as  zemandar* 
The  decree  of  the  Sudder  Court,  though  refusing  to  give  Reazoon  and 
Sadut  Ali  posseosion  of  these  villages,  did  not  deprive  them  of  their 
right  to  receive  their  rent  as  proprietors,  a  right  in  which  the  plaintilT, 
under  the  terms  of  the  sharaJeatnama  entered  into  between  him  and 
Reazoon,  was  entitled  to  partake  according  to  the  extent  of  his  share*''^ 

His  Lordship  then  referred  to  particular  paris  of  tbe  evidence 
in  the  case,  as  showing  that  tbe  claim  made  by  tbe.  now 
I'espondent  in  this  suit  had  on  several  occasions  previoQsl j  been 
acknowledged  by  the  appellant,  and  proceeded  : — 

'  It  appeas  to  me  unnecessary  to  refer  to  further  documents  to  deters 
mine  the  nature  of  this  tenure,  or  to  establish  the  right  of  the  p'aintiff* 
as  proprietor  to  receive  a  share  of  the  rent  in  proportion  to  the  share 
of  the  zeTnindari  rights  transferred  to  him  under  the  sharalcaiiKvma  of 
Chaitra  1239  B.  8.  (March  1833),  and  subsequent  ikmr  of  Asar  1245 
(June  1838),  amounting  to  7  annas  out  of  the  1&  annas  reeorered  by 
Reazoon  Khanum." 


He  then  proceeded  thus  : — 

'*The  only  question  which  remains  to  be  determined  is  whether,  a» 
contended  for  by  the  defendants,  he  is  prevented  frran  asserting  that 
right  by  the  law  of  limitation.  Now,  on  refering  to>  a  fHixmamm 
dated  8th  Pons  1261  (22nd  December  1854)  filed  by  Sadut  Ali  and  the 
plaintiff,  after  the  latter  had  obtained  a  decree  for  possession  with 
mesne  pre  fits  of  the  7.anna  share  of  the  zemindari  transferred  to  him 
by  Reazoon,  I  find  that  Sadut  Ali  agreed  to  pay  Rs.  70,000  to  the 
plaintiff  after  receiving  a  remission  of  Rs.  1,48,574  by  instahnents, 
of  which  the  first  (Rs.  28,000)  was  to-  be  paid  immediately,  and  the 
balance  of  Rs*  42,000  between  the  years  1261  and  ]:266>  (1854-1859) ' 
thisRs.  70,000,  representing,  as  observed  by  the  Advocate-General,  the 
7- anna  share  of  the  plaintiff  in  the  zemindari,  ezclusire  of  the  22  villages, 
and  the  share  of  rent  due  to  him  from  these  villages,  there  can  be  no 
doubt  that  this  document  admits  the  proprietary  right  of  the  plaintiff. 
Now,  thoush  it  is  very  clear  from  the  proceedings  in  the  enhancement 
case  of  1864  and  1865,  that  the  plaintiff  had  i^eceived  no  rent  on  account 
of  this  tenure,  yet  Sadut  Ali  had  admittedly  received  it  up  to  the  date 
of  suit,  and  he  received  it  knowing  that  he   had  no  right  to  take  what 
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belonjjjed  to  tho  plaintiff,   whose  right,  as  proprietor,    he  had    previously  1873 

Bdmitted,  aad  did   so  in  the  enhanoement  suit.    It  may    be  questionable  g           .   ^ 

how  far  the   plaintiff  can,  after  a   lapse  of  years,  recover  from    Sadut  Ali  Khan 
the  rents  that  he   hfiis  realised   from  the  tenant ;  but  as  the  plaintiff  is 
proved  to   be  a  proprietor,    he  is  entitled  to   a  share  in  the  rent  of  which 

I   do  not  think  Sadut    Ali's    past    misappropriation    can   deprive    him  Gunkcy. 

for  the    future.    The  plaintiffs  proprietory   right    being    determined,  I  vT^ ,« 

do  not  see  how  limitation    can  apply  to  any  claim  he  may  make  for  rent,  Abdool 

»nd  as   Sadut    Ali,  from    whom    Zaoioorudoonissa  derived    her   title.  Ounnby 

admitted,    within  12    years  before  the   bringing  of  the  present  suit,  the  ^^gg^^uT 

plaintiff's  proprietary  rights,   this  suit  to    establish   that  right  cannot  be  Zamoor 

held  to  be  barred  by  limitation."  udoonima 

Having  thus  decided  on  both  the  merits  and  the  legal  points  in 
favor  of  the  present  respondent,  the  judgment  concluded  as 
follows  : — 

"  I  hold,  therefore  that  this  suit  is  not  barj^ed  by  limitation  ;  that 
the  22  villages  in  suit  comprise  a  tenure  situated  within,  and  l^eing  part 
of,  and  paying  a  rent  of  Rs.  40  to  the  proprietors  of,  the  zemindari 
Na  ID,  Pergunna  Atteeah,  and  that  the  plaintiff,  as  a  proprietor  of  7 
mnnas  out  of  15  annas  of  that  zemindari  and  as  proprietor,  is  entitled 
to  a  share  of  the  rent  of  this  tenure,  in  proportion  to  his  interest  in  the 
estate.  I  would,  therefore,  reverse  the  order  of  the  lower  Court,  and 
decree  the  plaintiff's  claim  with  costs." 

The  formal    decree  ordered  that  the  said    appeal    be  decreed 
and  the  decree  of  the  lower  Court  reversed,  and  it  declared  that 
the  22  villages  in    suit  comprised  a   tenure  situated  within^  and 
being  part  of,  and  paying  a  rent  of  Rs.  49  to   the  proprietors  of, 
No.  10  on  the  tauji  of  the   Collfctor  of  Mymensing,  comprising 
As.    5-1-1-1    of  Pergunna   Atteeah.     Ami  it    further    declared 
that  the  plaintiff  (the  now  respondent)  was  a  proprietorof  7  annas 
out  of    15  annas    of  that    zemindari  ;  and    that   as    proprietor 
he  was  entitled  to    a  share  of    the  rent  of  this  tenure  in  propor- 
tion to  his  interest  in    the  estate.     And  it   further    ordered  and 
decreed  that  the   defendant   (the  now  appellant)  should    pay  to 
the  plaintiff    (the  now    respondent)    such   costs   as   in  the  said 
decree    mentioned.     And    that  a    memorandum  of  that    decre  e 
be  forwarded  to  the  Uegistrar  of  Deeds,  within  whose  jurisdiction 
the  property  affected  by  the  decree  was  situated. 

Against  this  decree  the  defendant  appealed  to  Iler  Majesty  in 
Council. 
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The  two  points  especially  pressed  upon  the  Court  were  as 
to  the  suit  being  barred  by  the  law  of  limitation^  and  as  to  its  not 
being  the  subject  for  a  declaratory  decree.  As  to  linHtatioa 
it  was  oantended  that  the  compromise  conli  not  take  the  case 
out  of  the  law  of  limitation,  the  latest  item  of  the  rent^  which 
oonld  have  been  inserted  in  the  sum  for  which  the  compromise 
was  made  most  have  been  rent  which  had  acerned  more  than 
12  years  before  the  suit.  Payment  was  not  a  ground  for 
reviving  a  debt  so  as  to  bar  the  statute  ;  see  the  cases  collected 
in'  Brough  ton's  Civil  Procedure,  App„  567.  Bdt  it  was  not  a 
payment  on  account,  if  payment  could  prevent  the  law  o£ 
limitation  applying.  As  to  being  entitled  to  a  declaratory 
decree,  it  was  a  matter  in  the  discretion  of  the  Court  to  grant 
such  decree,  see  Sreenarain  MiUer  v.  8reemuUy  Kiahen  Soondertf 
Do€9ee  (1),  decided  by  the  Judicial  Committee  a  few  days  ago  ; 
but  it  is  also  necessary  that  consequential  relief  could  be 
granted  ancillary  to  that.  But  such  discretion  must  be  properly 
exercised,  and  this  was  not  a  case  in  which  such  a  decree  ought 
to  have  been  made. 


Mr.  Gowie  and  Mr.  Romertor  the  respondent. 

The  second  appeal  arose  out  of  the  folloing  circumstances  :— 
Soon  after  the  appellant  in  the  first  appeal  had  applied  for 
leavH  to  appeal  to  England,  the  respondent  in  the  first  appeal 
issued  to  the  respondent  in  the  second  appeal,  the  following 
notice  dated  3rd  April  1868  : — 

"  To  Zamoomdoonissa  Khanum,  wife  of  Sadat  Ali  Khan,  inhabit, 
ant  of  Gorye«  at  present  reniding  at  Kuroteea,  Pergannah  Atteeah» 
Station  Pakoolya,  Zillah  Mymensing. 

"  This  is  to  inform  you  that  a  share  af  7  annas  of  the  16  annas 
of  the  semindari  No.  10  of  Pergannah  Atteeah,  ^.,  within  the  jnrisd- 
diction  of  the  CoUectorate  of  Zillah  Mymensing,  consisting  of  a 
share  of  As.  5-1-1-1  for  which  the  Government  revenue  is  fixed  at 
Es.  18,289-5-9  is  owned  and  possessed  by  me.  You  are  in  possession 
ofthe  22  mauzasandlrismuts,  via.  Russoolpore,  Ac.,    mentioned   in   the 

(i;  Ante,  p.  171. 
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schedule,  at  the  rent  of  Rs.  49,  on  the  allegation  that  they  constitute 
the  right  of  Shnmsoonissa  under  a  hcibinamOf  and  that  they  were ' 
purchased  by  ypu.  Whereas,  the  said  rent  is  not  mohurrari  (fixed), 
and  whatever  right  Shnmsoonissa  Khanum  had,  has  been  extinguished 
by  her  death,  and  you  are  not  making  any  settlement  of  the  rent  or 
agreement  with  me,  then  calculating  the  total  annual  rent  at 
Ks.  10,300-1-4-2-2,  at  the  propter  rate  current  in  the  lands  of  similar 
description  surrounding  the  lands  of  the  22  mauzas  and  kismuts  men- 
tioned in  the  schedule,  the  rent  of  Bs.  4,532.11-1  of  the  said  7- anna  share 
is  annually  due  to  m^  from  you.  Therefore,  you  do,  within  15  days 
appear,  cither  personally  or  by  an  authorised  agent,  at  my  zemindari 
collection  office  at  Jamrookee  of  Fergunna  Atteah,  and,  making  a 
seUlement  of  the  said  rent  according  to  practice,  do  pay  the  rent,  or 
else,  according  to  the  law,  the  rent  mentioned  in  the  notice  will  be 
demanded  and  realized  from  you  from  the  beginning  of  1275  B.S.» 
(April  1S68),  aocording  to-  the  instalments  current  in  the  pergunna 
with   interest  at  the   rate  of  2  per  cent  per  nien$emf  and  no  objection 

thereto  by   yott   will    be  heard.    Dated  22nd  Chaitra  1274  (3rd  April 
1868;." 
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On  the  28th  Jpne  18€9,  the  appellant   in  the  second  appeal 
filed  his  plaint  in  the  present  suit  against  the  respondent. 
The  plaint  was  as  folbws  :-^ 

"  Suit  for  assessment  of  rent  according  to  a  notice,  and  for  recovery 
of  the  sum  of  Bs.  4,532.11-1  as  rent  for  the  year  1275  (1868.1869)» 
mentioned  therein,  as  well  as  of  Es.  721-9  as  interest  thereon  making  a 
total  of  Bs.  5,254-4.1. 

**Thata  7-anna  sharp  oat  of  As.  5-1-1-1,  converted  into  16  annaa  of 
zemindari  No.  10,  consisting  of  Pergunnas  Atteah,  Ac.,  is  owned  and 
held  by  your  petitioner'  in  the  capacity  of  a  mutw<Mh  (curator),  while 
the  defem^liatr  iA  in,  possession  of  the  2  mauzas  and  kismuts,  Bussool- 
pore,  &c.t  appertaining  to  the  said  zemindari  and  named  in  the  noticet 
at  an  admitted  •  annual  jumma  of  Bs.  49,  without  entering  into  any 
settlement  i^ith  him  for  the  lands  and  jumma  corered  by  his  said 
share,  and  dm  the  allegation  that  they  ccmstitute  a  talook,  created  under 
a  kahinama  in  favor  of  Shnmsoonissa,  and  purchased  by  her ;  that^ 
inasmuch  as  this  alleged  jumma  is  not  a  fixed  one,  as  it  is  considerably 
lower  than  the  Government  revenue,  and  the  rates  current  in  the  per- 
gunna, and  as  the  death  of  Shumsoonissa  has  extinguished  her  said 
jummai  rights,  your  petitioner  did,  on  the  28th  Chaitra  1274  (9th 
April  1868),   serve,    in   duo  form,    a  notice    of  the  22nd   idem  at  the 
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residence  of  the  defendant.  tbrougH  the  Deputy  Collector  ot  Jamatpore, 
in  the  district. of  Mjmensing,  fixing  in  the  said  noticet  aa  per 
i^pecification  given  below,  an  aggregate  jnnima  of  ^b:  10,300-1-4-2-2, 
upon  the  khaddcLS  973-4  of  land  comprised  within  the  monsas 
4nd  kismuts  mentioned  above,  and  a  propbrtiohate  ylearly  rental  bf 
lis.  4,532-11-6  upon  tho  7-anna  »hare  of  your  petitioner  at  the  rates 
iairty  prevailing  in  surrounding  lands  <k  a  similar  description  In  the 
pergunna,  and,  further,  annexing  thereto  a  condition  to  the  effect  that 
ihe  defendant  should,  within  a  period  of  15  days,  appear  iii  t>erton 
6r  throiigh  ah  authorised  agent,  and  conclude  4  settlement  in  respect 
of  the  said  lands  and  jumma;  and  that,  iii  ihe  eveni  bf  her  (ailurb 
ihe  should  pay  to  your  petitioner  the  jtimma  Specified  id  tli^  notic^ 
from  the  commencement  of  1275  (April  1868H  accdrditig  to  thd 
instalments  Current  in  the  pergunna,  together  with  iirUnrest  tbereoh 
kb  the  rate  of  2  per  cent  per  mensem  ;  that,  not#iths6an^Bng  tfai^ 
notice,  the  defendant  has  failed  to  make  hbr  appeirance  buA  to  te^dr  il 
kaJftiUaJt  for  tho  siiid  landd  and  jummat  or  to  pay  her  renlft;  iUid  that 
Consequently,  your  petifeioncr  is  entitled  td  recover  fr6ia  her;  tmd^ 
the  provisions  of  s.  51  of  Begulation  YIII  of  1793,  the  suin  of, 
Bs.  4,582-11-6  as  principal  of  the  rents  from  Baisakh  to  Chaitnt  1275 
(12th  April  1868  to  lith  April  1169)  me^tioAed  in  ^e  said  notice; 
and  also'  As.  721-9  as  interest  upon  the  lapsed  ittst^hnents,  as  per 
account,  making  in  all  Ks.  6,254-4-t-;  together  With  h»S  costs  di  the 
suit  and  future  interest.'* 


On  tU^  SOtli  August  1869,  the  appellaDi  petitibiiecl  id  be 
allowed  to  withdraw  his  reference  to  s.  51  of  Regultion  Vlll 
of  1793  ;  bat  did  not  then  or  at  any  time  state  under  what  law 
or  right  lie  ^ongkt  to  enhance  respond^nt^i  rent. 

In  the  Bchedale  to  the  plaint  were  set  out  the  22  maazas  in 
suit  Those  of  i^aootengur,  Kootnbpore,  arid  Arrah  Bnghoo 
appeared  to  be  the  three  mauzas  aubstitaied  by  the  iigreemeni 
of  the  24th  Kartik  1221  (8th  November  18U),  the  other 
19  ooi^esponded  with  19  of  those  indaded  in  Shamaoonissa's 
haUndma,  or  deed  of  dower. 

The  respondent^  by  her  written  statement  objected  (inter  aUa); 
that  the  suit  would  not  lie  becauso  the  plaintiff  had  not  specified 
in  his  notice  his  grounds  of  enhancement  under  Regulation  YIII 
of  1793,  s.  51,  and  that  s.  17  of  Act  X  of  1859,  to  which  the 
notice  did  refer,  did    not  apply  to  the  case  of  a  holding  like 
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the  respondent's  (s.  17  of  Act  X  of  1859  is  limited  to  cases  of 
occupying  ryots) ;  that  the  respondent's  tenure  was  one  at  a  fixed 
rent  as  had  been  held  by  the  High  Court  previously,  and  that 
the  plaintinifE  could  not  again  put  that  in  issue;  that  the  rent  of 
)<s.  49  had  been  fixed  upon  the  talook  by  Fyz  AH  Khan 
and  that  the  plaintiff  who  came  in  upon  the  same  title  was  bound 
by  that  grant;  and  that  it  was  not  true  that  the  grant  to 
Shumsoosnissa  was  only  for  her  life»  and  that  since  her  deatu 

,the  respondent  ^nd  her  husband  had  enjoyed  the   tennre  for  22 
years,  at  a  uniform  rent  of  Es.  49*. 

On  the  7th  August  1869,  three  issues  wero  framed:— 

The  first  was  as  to  due  service  of  notice  of  efihancetnent. 

The  second  as  to  whether  enhancement  was  or  was  not  barred 
by  the  agr^ment  of  the  year  1221  (1914). 

And  the  third  was  as  to  the  proper  vate  of  rent^  supposing  Ali^ 
plaintiff  to  be  entitled  to  enhance. 

Sdbseqnently  a  fourth  issue  was  raised^  m  to  whefchev  ilie 
matter  ot  the  right  to  enliance  bad  not  been  preriously  decided 
agaipst  ttie  plaintiff  by  a  competent  Court  so  as  to  bar  him 
from  raising  it  Again* 

T'he  original  agreement  of  1221  1814>  was,  at  tho  reqiiest  of 
the  respondent,  sent  for  by  the  Principal  Sadder  Ameen,  Irooi 
the  Collector's  Conrt^  where  it  had  lain  since  ISS^,  in  the  record 
9f  tl^  case  disposed  of  by  the  Collector  by  au  order  of  the  16th 
Hay  of  that  year^  from  which  it  appeard  that  the  Collector  waa 
then  satisfied  of  the  right  of  Shumsoonissa  to  hold  tl^  talook 
now  in  dispute,  at  the  rent  fixed  by  her  husband  of  Rs.  49". 

A  copy  of  a  proceeding  of  the  Judge  of  Mymensingy  dated 
the  17Ch  November  1840,not  before  pat  in  evidence,  was  filed  by 
the  respondent,  by  which  it  appeared  that,  on  the  applioationot 
Hedaet  Oolah,  brother  of  Shumsoonissa^  deceased,—- Sadut  Al{ 
and  the  present  appellant's  father  opposing, — the  talook  now 
in  suit,  therein  called  tho  kdbin  mehals>.  was  released  from 
attachment  and  given  up  to  Hedaet  Oolah,  to  be  held  Jby  him 
at  the  previous  rent  of  Rs.  49,  until  there  should  be  a  decisioa 
of  a  competent  Court  enhancing  it. 

On  the  31st  August  1869,  the  respondent's  husband  filed  a 
petition  of  intervention^  and  asked  to    be  made  a  party  to  the 
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Saddt  Au  sole  recipient  of  the  rent  payable  in   respect  of  the  talook,  and 
y  referred  to  the  previous  litigaiton  in  proof  of  his  assertion,  but 

Khajbh     ho  order  was  made. 

ABDOOL 

GuNNET.        On  the  16th  November  1861,  the  Deputy  Collector  delivered 
Khajbh    .  judgment  and  dismissed   the    appellant's    suit.     The    Deputy 
Qvus^      Collector  in  his  judgment,  remarked  on  the  variance  between 
V.  the  plaint  and  the  notice  of  enhancemnt,   as    to  the    particular 

Zamoob-    ^^  under  which  the  plaintiff  claimed  the  right  to  enhance,  and 
Khandm^    to  the  inability    of  the  plaintiff's    pleader    to  specify  any  law 
other  than  thatof  equity  and  good  oonsciencOi  but  expressed  his 
opinion  that  the  case  ought  not  to  be  stopped  on  that   ground. 
He    then    held    that   there   had  been  no  previous  oonclasive 
adjudication  as  to  the  right  of  the  plaintiff  to  enhance,    and 
that  the  service  of  the  notice  of  enhancement  had  been  proved 
and  then  addressed  himself  to  the  ''main  point  involvod  in  the 
third  issue,  namelyi  whether  the  talook    is  liable    to  enhance- 
ment of  rent."    And  he  observed  that  "  the     decision  of  this 
question  will  depend  on  the  genuineness  of  the   habin  and  tkrar 
given  by  Fyz  Ali  to  Shumsoonissa  being  estalished^  and  the 
conq)rehensiveness  and  clear   nature  of   their  contents  to  bar 
enhancement   being  determined.''   He    then  decided  that  the 
ikrar  was  genuine^  aud  that  according  to  its  due  oonstruction' 
not  a  life-tenure   to   Shumsoonissa,   but    a  permanent  talook' 
at  a  fixed  rent  of  Rs.  49  had  been   created^  and  lie  accordingly 
dismissed  the  suit« 

From  this  Judgment  the  plaintiff  Ehajeh  Abdool  Guany 
appealed  to  the  High  Court.  His  gronnds  of  appeal  related 
wholly  to  the  proof  and  construction  of  the  i£rar« 

On  the  26th  August  1870,  a  Division  Bench  Pbear  and 
E.  Jackson,  JJ.)  delivered  judgment  and  dismissed  the  appeal. 
,  Phear^  J.  in  his  judgment,  first  observed  on  the  uncertain 
and  varying  manner  in  which  the  claim  had  been  preferred, 
as  beii^  "  little  creditable  to  the  plaintiff/'  and  on  the  absence 
of  all  express  statement  on  the  plaintiff's  part,  as  to  '^  what 
was  the  actual  nature  of  the  defendant's  tenurd  in  the,  22 
villages,"  while  in  fact  he,by  bringing  thia  suit  admitted  that 
ihe  defendant  held ''in  some  ioimoi  tenancy/'  and,  by  his 
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reference  to   a.  51  of   Regulation  VIII  of  1793,  admitted  the        ^873 
tenure    to  be    that  of  a    talookdar.     And  the    learned  Judge   sadut  Ali 
expressed  hU  opinion  that  the  suit  ought  to  be  dismissed  simply       Kranj 
for  the   insnfficienoy    of    the    notice    of   enhaBoement.     Tfa6     Krajer 
judgment  then  proceeded  >— 


ABDOOL 
GUNNBT. 


**  If,  however,  we  go  on  to  a  consideration  of  the  merits  of  the  ease^ 
it  appears  to  me  that  the  defendant  has  yery  satisfactorily  made  out  her 
claim  to  hold  the  lands,  which  are  thp  subject  of  suit,  hy  perpetual 
hereditary  tenure  at  a  fixed  rent.  I  have  no  doubt  tliat:W^  ougbt,  on 
the  evidence  before  us,  to  hold  that  the  ikrar  is  genuime.  That  docu« 
ment  is»  I  think,  rightly  before  the  Court  as  evidence.  It  does  not  stand 
simply  in  the  position  of  a  documattt  which  appears  on  the  file  of  the 
suit  without  the  support  of  any  testimony  to  speak  to  its  anjU^cedents. 
We  know  a  grefkt  deal  of  its  past  history.  We  gather,  from  the  reoords 
cl  suity  to  which  both  sides  appeal  (and  indeed  it  is  admitted  by  th^ 
plaintiff  himself)  that  this  iJbrar  was  pi^ucod  in  Court  in  certain  legal 
proceedings  so  far  back  as  1836,  by  the  party  who  then  claimed  to  hold 
the  92  mehals  of  this  suit  by  the  same  title  as  the  present  defendant 
j^ow  claims  them,  and  also  that  throughout  the  years  of  persistent  lit|. 
gatiott  which  have  intervened  from  that  time  to  this,  the  persons  mtb 
whose  hands  these  mehals  have  successively  come>  havetrefkted  andrelied 
upcm  this  document  as  one  a<  t|ieir  title-deeds.  It  is  true  that,  during 
the  same  interval,  the  zemindar  for  the  time  b^ing  (and  for  the  purposes 
of  this  suit,  the  plaintiff  holds  this  character)  has  very  frequently  and 
tery  forcibly  denied  the  genuineness  of  the  (Jerwmama,  but  so  far  as  I 
can  disoover,  he  has  never  adduced  any  other  evidence  in  disproof  of 
thegennineness  than  such  as  may  be  supplied  by  the  apparently  admit- 
ted fact  that,  notlrithstanding  the  occurrence  (^  several  years  of  lit^ 
gstion  between  the  date  which  the  dodument  purports  to  bear  and  the 
year  1836,  it  was  never  even  referred  to,  or  spokefi  of,  ifntil  it  waf 
produced  at  the  {latter  date.  I  may  presently  make  a  remark  upon  the 
value  of  this  evidence.  For  the  present  I  Will  only  saj^  that,  whetever 
it  may  be  worth,  it  seems  to  me  out-weighed  by  the  counter-fact  that  for 
the  last  34  years  at  least  the  defendant  and  her  predecessors  hav^,  in  the 
face  of  the  fiercest  opposition,  asserted  a  right  to  hold  the  22  particular 
mehals,  which  are  the  subject  of  the  present  suit,  under  the  terms  of 
this  ikranunna;  that  in  the  end  they  have  certainly  succeeded  in 
getting  their  right  to  some  tenure  in  these  mdiala  recognised  on  all 
Bides,  and  that  the  plaintiff  admits  this  by  tl^  act  of  bringing  this  suit. 
But   no  other  title  to  ali  theoe  22  mehals  is    suggested  by  any  one 
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than  that  wbidi  the  ikrarnama  fnrnishes ;  the  Itahinama  only  co^er^ 
19  of  them  ;  and  if  the  ikrarnama  be  pat  on  one  side,  no  one  can  gi^e 
the  smallest  account  ho^  the  three  mehals  of  the  tenure,  whkii  are  BOt 
in  the  hcSkmama^  came  to  h%  subaiitiited  for  three  which  are  there. 
The  matter  aeema  ia  effect  to  stand  thna :— The  defeadluit  8ays»  '  i  held 
these  22  mehala  niider  this  title^eed  •  I  get  the  deed  iippt  mg  pt^^ 
cessors  in  estate  with  the  mehals.  It  was  produced  34  years  ago  when 
your  predecessor  denied  that  mine  had  any  ri^ht  whatever  to  these 
mehals,  and  I  have  always  paid  rent  according  to  its  terms*'  The  plfdntiff 
replies,  *  I  am  obliged  to  admit  now  that  yoQ  have  some  sort  o£ 
tenure  ia  those  mehals,  ^loogh  I  don-'t  know  how  you  got  three  of  them* 
and  that  you  have  been  payings  in  respect  of  the  whele>  the  rent 
specified  in  that  alleged  deed ;  but  I  say.  ae  I  hare  all  along  saad,  yoa 
did  not  get  the  mehals  or  any  of  them  under  that  deed,  because  if  yon 
had  done  so,  you  would,  under  tliedrcumstances  of  the  caseyhaYO  pro- 
duced the  deed  loQg^  before  IBS*/  Ceinsid^riag  that  the  plaintiff  now 
represents  the  pers6ft  who  originafly  created  the  tenirr  e,  I  think  that,  on 
tlra  state  of  things  just  mentumed,  we  must  accept  the  xkrawnaaia  as 
constitoting  the  foundation  of  the  defendant's  right.*^ 


The  IcMrned  Jadge  tben  referred  to  the  fact  tlra,t  the  deed  of 
^wer,  which  was  no^  .dispatcd  iu  fact,  gave  a  p^f e^If  yitor- 
est  to  tkat  giTen  %y  th^  Uttar,  and  tluit4lieforgerjof  the 
latter  nfovld  have  been  purposeless^  and  expressed  a  doobt  as  to 
whether  the  appellant  was  not,  as  a  purchaser  firom  Sadat  Ali 
fif ter  the  latter  had  conveyed  the  talook  to  this  respoad^t, 
precluded  from  raising  this  qaeetion  in  the  same  way  ^  ^dat 
Ali  woidd  be.  And  in  f  evtclosioa,  the  Earned  Judge  held  tiuA 
thf  respo^^^wa^  entitled  to  an  hereditary  ieonio  at  «£xecl 
rent  ;and,  the  other  learned  Jnctge  afpreMhgki  tide  cone$B8ioa> 
the  appeal  was  disoiissed  with  costs. 

The  plaintiff  appealed  to  Her  Majesty  in  Council. 

T/Lt.Comi^  aod  Ur.  Bomer  for  the  appellant. 

The  raepondei^it  adnata  heraeTf  ts  bo  an  interme£ate  tenant 
q(  tiie  aecniiidari  in  reelect  of  the  22  manzas  mentioned  in 
the  notice  of  enhancement,  and  is  therefore  liable  an<t  bound 
in  equity  and  justice  to  pay  a  &ir  rent  for  the  same.  The  rent 
specified  in  the  notice  is  proved  to   be    £air.    The  t^ror  was   a 
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torfteiy;  and    Pliear,  J.,  erred  in  judging   of  the    effecfc  of  ih^ 

HdiBwsiott    of  ihQ  appellent   whkjli  only  amounted  Ito  this,  that 

the  Wsfwirideht    was  in  po -seasibn    as  a  tenant  of  the  zemid-: 

diri  b^  her  own   admt«feidn/  and  that  the  uppeflant   hkd    ni 

bb}bct5on  to  allow  her  to  remafn  Jf   hhe  paid    a   t>roper  rent. 

Ereri  if    the    ikrar  were   vaild,  it  conveyed  ilo  interest   in  ih6 

mauzas  beyond  the  life  of  the  now  deceased  Shurasoonlssa,  and 

{«  otily  fiiced  the  rent  of  R«.  49  as  a  rent  to  be  {Md  dnring  the 

pleA^nre  of  Pya  All  Khdn,  or  at  most  daring  hia  life  and  oonld 

tiot   bind  the   ssemindar  nfter  his   dwith.     On  Sadnt  Ali  Khaii 

turchasinjf  the  feeinindari"  in  April  1847,  whatever  interest  was 

Created  by  thie  ikrctr  or  kabinama  merged. 

Mr.  Leith,  Q.C*,  and  Mr,  Dojfnetov  the  respondent. 

Their  LoBpsmp9  gave  the  following  judgment  in  both 
appeals  : — 

In  delivering  judgment  upon  these  appeals,  their  Lordships 
Uiink  it  necessary,  in  the  first  place^  briefly  to  review  the 
tistory  of  tlii^  litigation. 

Fyz  AH  Ehan^  a  Mahomedan  semindar,  in  the  district  of 
llyuMo^ing^^died  ou  the  16tU  of  December  1824^  leaving  two 
widows  and  a  son.  The  6on  is  the  Hppellaiit  in  the  first, 
and  the  husband  of  the  respondent  in  the  second,  appeal. 
The  widows  were  SbumsoQuissa ,  aod  Keazoou,  who  was  the 
paoithar  of  the  api^eUant  Sadnt  Ali  £han.»  Fyz  Ali  Khan> 
apeo.  the  Oceanian,  uf  j^iji  marriage  with  Shomsoonisisa  Begnm, 
bad  contracted  to  give  her  a  certain  dower,  of  which  one-third 
was  to  be  prompt ;  and  it  appears  to  have  be.en  a^ireed  on  the 
same  occasion  that  he  should,  in  satisfcbction  of  that  portion 
of  the  dower  which  was  promp^t,  make  over  to  her,  as  he  accord* 
ingly  did  make  ever  by  a  kahinama^  22  villiges  forming  part 
of  his  semiouari.  A  partition  was  then  it)  the  course  of 
being  made  between  him  and  his  co-sharers  in'  the  larger 
zeminduri  of  which  thali  property  which,  for  the  purposes 
of  this  suit,  may  be  called  his  zemindari,  was  part ;  on  that 
partition  three  of  the  villages  comprised  in  the  kahinama  fell 
to  the  lot  of  one  of  his  co-sharers  ;  and   it  is  contended  on    the 
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1878        part  o£  Sadat  AK  that  thereupon    an  ikrarnatna  was,  a  year 

Sadut  Au  after  the  iii»irriage,  executed  by  Fja  Ali,  by  which  ha  siib^ 

l^»Atr       tuted   thiree  other  villages  forming  part  of  bis ,  zemindari  in  tho 

KnKjKH     plfwe  of  tboae    three  villages,,  and  created  a    sub^nure  onp 

OuHvtKY      depwident  talopk  oat  pE  thp  22   villages,  as   then   constituted 

— "       unior  the  name  of  Bussoolpore,  on  which  he  received  a  gross 

ABD.IOL      rei^  of  Rs.  49.  .     . 

\^^'        In  the  second  suit  a  considerable  ctinfeest  has  bden  raised  as  to 

^"amw^    the  g0natn€toiBS8  of  the  ikramama,  but  it    is  perfectly  certain 

U0OOKI8SA   that,  by  some  Means  or  another,  the  sabs^itution  of  the  threo 

KsANUM.     ^^  yillgg«j  for  the  three  former  villages    did  take  place;  and 

that  wheras  the  kabinafna   was   silent   as    tp     the    reaervation 

of  any  rent,  the  22  villages   were  afterwards   held   upon  the 

terms  of  paying  a  rent  of  Rs.    49.  It  will  be  more  convenient, 

since  it  is  necessary  to  keep  the  two  appeals  in  some    measure 

distinct^  jbo  consider  the  objections  made  to  the  genuineness  of 

the  ikrarnama  when  their  Lordships  come  to  consider  that  "^uit, 

and  to  assume    that,  eiiher  by    the  ikrarnama   or  some  other 

means,  the  22  villages  really  did  become  a  sub-tenure  paying  one 

rent  of  Rs.  49. 

Immediately  upon  the  death  of  Fyz  AH  there  beg^n  a  litiga- 
tion c  ouceruing  his  estate,  which  has  continued  nearly  up  to 
this  time,  and  constitutes  an  amount  of  litigation  concerning 
one  estate,  wliich  one  would  fain  hope  is  singular  even  in  India 
Their  Lordships  do  not  think  it  necessary  to  go  through  the 
history  of  that  litigation  further  than  mtiy  be  recjuired  in  order 
to  show  the  precise  relation  in  which  the  parties  to  these  appeals 
stand  to  each  other. 

The  first  suit  was  brought  by  Reassoon  Begum,  on  her  own 
behalf  aud  as  guardian  of  her  infant  son  Sadut  Ali,  against. 
Shumsoonissa  Begum,  who  had  got  into  possession  of  the  whole 
estate;  and  had  called  in  question  the  marriage  of  Reazoon 
with  Fyz  Ali,  and  the  legitimacy  of  Sadut  Ali^  in  order  to 
establish  the  right  of  herself  aud  hor  son.  to  share  in  the 
estate.  That  suit  went  through  all  the  Indian  Courts,  and  was 
ultimately  brought  before  this  Committee.  In  1844  Her  Majesty 
made  a  final  order  affirming  the  decisions  of  the  Indian  Courts, 
which  were  in  favor  of  the  rights  claimed  by  the  plaintifEs. 
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Pending  tliat  Htigaiioiiy  Khsjeli  Asim  Oolah,  tbe  faiber  of 
the  part/  ^ho  is  tke  respoadeai^  in  the  first  appeal^  and  the 
appellant  in  tbeseoond  appeal^  had  made  advanoes  to  Beasoon 
for  (he  purpose  of  enabling  her  carry  on  her  suit ;  and^  as  is 
nsoal  in  India,  those  adtanoes  ended  in  an  arrangement  by 
wbieb  she  agreed  to  give  kim  one  moiety  of  what  ahonld  be 
recovered  in  that  snit.  That  agreement  was  afterwards  con* 
firmed  by  Sadat  Ali  Khan  npon  obtaining  his  majority ;  and 
there  is  no  question  now  npon  the  present  appeals  that  it  was 
a  good  and  binding  agreement,  and  that  it  was  the  fonndation 
of  the  title  of  the  present  Ehajeh,  who  was  sneceeded  to  the 
rights  of  his  father. 

It  is  not  immaterial,  with  reference  to  some  of  the  argnmenta 
which  have  beea  addressed  to  their  Lordships  at  the  bar^  to 
obsarre  that,  although  the  agreement  was  originally  for  one 
moiety,  which  wonld  be  7i  annas  of  the  15  annas  which 
were  finally  decreed  to  the  mother  and  her  son,  the  Ehajeh* 
npon  a  representation  founded  on  the  exsistenoe  of  the  sub* 
tennre  and  the  porerty  of  Reasoon  and  her  son,  agreed 
to  waive  his  rights  as  to  half  an  anna,  and  that  the  ultimate 
arrangement  wae  that  he  should  take  only  7  of  the  16  annas* 
It  is  therefore  clear  that  the  ultimate  contract  between 
the  parties  was  made  with  a  full  knowledge  of  the  existence 
of  the  aub-tenure.  And  if  matters  had  remained  as  they  then 
were,  the  rights  of  the  parties  would  have  stood  thus  :«-Reazoon 
Be^um  would  have  been  entitled  to  1  anna  of  the  zemindari 
right ;  Shummsoonissa  Begum  would  have  been  entitled  to 
aaother  anna  of  the  semindari  right  and  also  to  the  talookdari 
ioterest  in  the  villages ;  Sadat  Ali  Khan  would  have  been 
entitled  to  7  annas  o£  the  zemindari  right ;  and  Khajeh 
Abdool  would  have  been  entitled  to  7  annas  of  the  semin  Jari 
right. 

It  had  been  expressly  provided  by  the  original  decree  of  the 
Sudder  Court,  which  was  affirmed  by  Her  Majesty  in  Council, 
that  the  villages  which  formed  the  sub- tenure  were  to  be  taken 
as  separated  from  the  corpti^  of  the  estate,  subject  of  course 
te  any  rent  which  might  be  payable  in  respect  of  them  to  the> 
semindart;  and  the  division  of  the  assets  of    the   zemindari 
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between  IleaaBf>on  and  her  son  on  the  one  side,  and  Sbnmaoo* 
nissa  on  the  other^  was  accordingly  made  on  that  footing* 
The  position  of  the  parties,  however,  was  afterwards  changed. 
Shnmaoonissa  Begum  had  died  pending  her  appeal  to  fler 
Majesty  in  Gouncil.  It  was  prosecuted  by  her  heir  and  brother 
Hedaet  Oolah  ;  and  he  having  failed  to  pay,  pnrsnant  to  the 
order  in  Council,  the  costs  of  the  appeal,  her  interest  in  Ffs 
All's  estate  which  had  descended  to  him,  and  of  which  he  was 
then  in  possession,  was  attached  and  put  up  to -sale.  It  was 
bought  by  Sadut  Ali,  who  afterwards  transferred  the  sub  tenore» 
and  possibly  the  whole  of  what  he  boughti  to  his  wife,  who  is 
the  respondenc  in  the  second  appeal. 

'  There  is  some  evidence  that  in  the  first  instance  the  Elhajeh 
was  put  into  some  kind  of  constructive  possession  of  the  7 
annas  of  the  semindari  which  had  been  assigned  to  him ;  dis« 
putes  afterwards  took  plaoe  between  the  parties,  and  he  found 
it  necessary  to  bring  a  suit  in  order  to  enforce  his  rights  under 
the  purchase.  In  that  suit  a  final  decree  was  made  in  his  favor 
in  1853.  Thureupoa  the  rights  and  position  of  the  parties  seem 
tolxave  been  as  follows  :— The  wife  of  Sadut  Ali  Khan,  Zamoo* 
rudoonissa,  as  the  holder  of  the  sub-tenure,  was  entitled  to 
the  beneficial  interest  therein ;  but  whatever  rent  was  payable 
by  her  to  the  zemindari  was  divisible  between  those  entitled  to 
the  semindari  according  to  their  respective  shares  ;  the  appel- 
lant being  entitled  to  7  annas  of  that  rent,  whatever  it 
might  be.  As  s^on  as  the  decree  had  been  made  in  his  &vor, 
he  seems  to  have  conceived  the  notion  that  he  was  entitled  aa 
zemindar  to  enhance  that  rent ;  and  he  took  proceedings  on  two 
occasions,  before  he  brought  the  suit  which  has  given  rise  to  the 
firsb  appeal,  in  order  to  establish  his  right  to  enhance.  He  was 
unsuccessful  upon  both  occasions ;  and  up^n  the  last  doubt  was 
thrown  upon  his  title  to  claim  a  zemindari  right  in  respect 
of  the  villages  included  in  the  sub-tenure.  Thereupon  he 
instituted  the  suit  out  of  which  the  first  appeal  has  arisen^ 

The  defendants  in  that  suit,  Sadut  Ali  Khan  and  his  wife, 
although^  as  will  pi*eseutly  be  shown,  they  had  on  a  former  oeoa* 
si  on  admitted  the  plaintifTs  right  to  share  in  the  rent  reserved  on 
the  22  villages,  saw  fit  to  contest  that  right,  and  alleged  that  HO 
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^dDiindari  rigbt  in  respeot  of  fche  village  had  passed  under  the 
pvrobase  to  Khajeh  Asm  Oolah.  They  also  contended  that, 
if  miiy  had  passed,  the  plaintiff  had  never  received  any  rentSj  and 
IImi^  by  reason  of  his  non*reception  of  any  share  of  the  rent  for 
a  pmod.of  more  than  12  years,  his  suit  was  barred  by  limitation 
FordMbl  issiiB  were  settled  to  raise  these  defences,  and  the  cause 
waa  tried  upon  them.  The«e  were  the  real  points  upon  which 
the  case  was  fought  in  the  Courts  below ;  and  it  has  now  been 
admitted  at  the  bar  by  Mr.  Leith  that  he  cannot  support  the 
first  of  them.  It  is  then  conceded  that,  by  reason  of  the  transfer 
to  the  Khajeh  of  the  T-aona  share  in  the  zemindari,  he 
became  entitled  to  a  proportinate  share  of  the  Bs«  49  reserved 
upou  the  22  villages.  It  was  however  contended  and  fully 
argued  by  Mr.  Doyne  that  the  suit  was  barred  by  the  statute  of 
limitations.  Their  Lordships  have  fully  considered  the  able 
argument  that  was  addressed  to  them  upon  that  point,  and  they 
are  not.  satisfied  that  the  statute  of  limitations  was  a  bar  to  the 
suit.  The  circumstance  which  was  chiefly  relied  upon  by  the 
High  Court  and  made  the  principal  ground  for  their  judgment,. 
was  that  in  the  course  of  the  suit  which  the  Khajeh  brdught  to 
enforoe  his  rights  under  the  agreement  for  purchase,  a  large  sum 
for  mesne  profits  became  due  from  Sadut  Ali  Khan  to  him  ;  that 
nltimatoly  there  was  a  compromise  between  them  which  fixed  the 
amount  to  be  paid  at,  I  think,  Rs.  70,000,  which  sum  was 
actually  paid  to  him  within  the  12  years.  It  was  argued,, 
however,  by  Mr.  Doyne  that  the  last  item  of  the  rent  of  the 
villages  which  could  have  entered  in  into  the  sum  for  which  that 
compromise  was  made  must  have  been  rent  which  had  accrued 
moi«  than  12  years  before  the  commencement  of  the  suit.  Their 
Lordahipa  are  nevertheless  not  disposed  to  dispute  the  view  of 
the  High  Court  that  the  payment  of  the  sum  taken  to  include 
{to  arrears  of  that  rent  within  the  12  years  was  evidenee  of  a 
recognition  of  the  title  of  the  Khajeh  to  the  rent,  which  is 
•ufficient  to  exclude  the  notion  of  an  adverse  possession  for 
more  than  12  years  before  the  institution  of  this  suit. 
The  case,  however,  of  the  respondent  does  not  appear  to  their 
Ldrdahips  to  depend  solely  upon  that  admission.  There  has  been 
ftraugfaoat  this  long  litigation  a  good  deal  of  what  one  may  cal^ 
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UowtDg  hot  And  cold ;  «nd  it  certaizil  ji^ppefurstlttt  bk  the  finat  ol 
Uie  proceedings  which  were  taken  anterior  to  the  snit  for  ^th^ 
purpose  of  eahanciog  the  rent»  the  contention  of  the  defendntils 
was  this :— ^'Tra9>  yon  are  entitled  as  semindar  to  a  proportMNr 
ate  share  of  the  existing  rent  of  this  talo<^>  bnt  yOn  aravnot 
entitied  to  enhance  that  rent.''  Therefore,  it  appears  to  iheir 
Lordships  that  this  is  not  a  case  to  which  the  statmte^f 
limitations  could  fairly  or  properly  be  applied. 

That  disposes  of  the  points  which  were  really  tlie  gronnds 
of  defence  taken  in  the  Courts  in  India.  It  was,  howevw^ 
Strenuously  argued  that  the  suit  ought  to  fail,  because  it  is  a  siiit 
for  a  mere  declaratory  decree  seeking  no  consequental  relief. 
And  the  objection,  as  their  Lordships  gather,  which  was  so  taken 
at  the  bar  was  two-fold ;  first,  that  no  such  suit  would  lie  unless 
some  consequential  relief  could  be  granted  as  ancillary  to  it ; 
and,  secondly,  that  to  entertain  such  a  suit  is  a  matter  of  discre- 
tion in  the  Court^  and  that  the  Court. had  in  this  instance 
exercised  its  discretion  unsoundly. 

Now»  with  respect  to  the  last  of  these  objections,  it  might  be 
sufficient  to  say  that,  if  the  High  Court  has  exercised  its  discre* 
tion  in  a  matter  wherein  the  law  gives  it  a  discretion,  their 
Lordships  would  not  upon  light  ground  interfere  with  the 
exercise  of  that  discretion.  Nor  assuming  that  there  was  a 
discretion  to  entertain  the  suit,  do  their  Lordships  think  that  in 
this  case  it  was  unsoundly  exercised  f  The  respondent  in  hui 
last  suit  for  enhancement  had  been  turned  pound  and  the  gronnfi 
that  he  had  not  any  oemindari  right  in  these  villages,  and  he 
aatorally  came  into  the  Civil  Court  in  order  to  have  that  right 
•soertaiiied  and  declared.  And  if  his  suit  bad  been  dismissod 
after  the  parties  had  joined  in  the  issues  in  which  they  dk)  joiii^ 
the  decree  would  have  been  a  bar  to  his  right  to  recover  emvi 
his  proportionate  share  of  the  rent  of  the  Bs.  49. 

Their  Lordships  have  now  to  consider  the  first  objection. 

It  Qiust  be  assumed  that  there  most  be  oases  in  which'S  n^mf^ 
declaratory  decree  may  be  made  without  granting  any  coi^pfi. 
quential  relief,  or  in  whiph  the  party  4oes  not  actually  se^k  jf^ 
cau8e<|«eutial  relief  i^  the  particular  suit;  otherwise  the.Vitfk 
section  of  the  Code  of  Civil  Procedure  would  have  no  operatiat 
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at  9ih    WhA^  tl^eir  Lordsbips  trndarataild  to  bave  been  dedided  in       1873 
India  on  tbw  article  ef  the  Code,  and  in  the  Conrt  erf  Cbniicery  Sii>ot  Au" 
Qpoa  the  analogoiiA  prorision  <rf  ^e  Engliah  statute  it  that  the      ^^* 
Coort  mast  aee  that  tba  declamtiott   of  right  may  be  the  fottod-    '&h«jbh 
«tioa  i»f  relief  to  4bie  got  pooiewbere.    Aad  their  Lordsbifis  are  of     ^^t. 

x>piiuoa  that  that  ooudUion  ia  aafficiieutly  answered  in  the  preeeat       

tMuiQu  even  if  it  beasfiamed  t)iat»  no   other  oonsequential  relief      amdcol 
mBM  ia  the  mind  of  tiie  party,  or  w«ia  eoaght  by  him,  lAan  the     6v>'if«r 
igight  to  tiy  hia  daixato  enhaooa  ia  the  other  forom  in  which  he    Mvmamvt 
JB  BOW  compelled  by  etatate  to  briiigaia  eahanqement  enit.    I^    i^mma 
was  a  aeeesiary  preliminary   to  snob  a  suit  tiiat  be  aboald  ^^^^oii. 
eetablMiked  bis  itigbt  to  a  share  ia  the  aemiadari  title. 

Therefore  upon  botii  groands  it  appealed  to  their'  Lordships 
yesterday  oa  the  «lose  of  the  appellAnt'e  ^ase  thl^t  he  bad  faikd 
lo  shew  Skny  reason  'for  <tistarbing  the  decisioa  of  the  High 
<3oart  ia  the  first  suit,  and  that  the*  decree  wfaich  was  tbe 
subject  of  this  appeal  ought  to  affirmed. 

Now  it  is  not  tmimportaat  with  reference  tp  the  second  appeal 
to  aee  what  Untt  ^ree  waa.  It  is  in  these  words  :~^'  It  is 
ordenad-and  de<a*eed  by  the  said  Ooart  that  this  appeal  be  decreed 
and  tbe  decree  of  tbe  lower  Conrt  be  reversed.  And  it  is 
dadar^  that  tfie  22  yiUagea  in  ibe  s^  oompriso  a  tenare 
sitmited  ivitlua,  and  beiag  part-  o{,  and  paying  a  rent  <rf  Bs.  49 
totbe.propfietore  of  the  aemiadari  No.  1^  oa  tbe  ta^fi  of  the 
OoUeotor.of  Mymenaing  oompriaiag  As.  &4-1-1  of  Perganna 
Attee^  And  it  is  £(irther  .declared  that  plaintiff  is  a  proprietor 
of  7.aQaas4>at  of  15  annae  of  that;Eemindad,  and  that  as  proprietor 
l^  isieatptied  top^  share  of  the  rent  of  this  tenare  in  proportion  to  his 
intareat  ia  the  estate/'  It  a^ems  to  their  liordsbips  impesaible  for 
tb^  appeUaatirho  waa  the  plaintiff  in  the  second  sait  to  go  bebiad 
t^  decree,  piod  to  say  that  the  22  Tillages  did  act  eoastitate 
a  teimre  witbip  tbe  aemindarij:  oa  which  agroas  reat  of  Rs*  49 
wae  reversed  to  the  saaiiadars. 

.jJBbMFiaff  got  thia  decree  tbe  Kbajeb  proceeded  to  bring  big 
attt  lor  ^abeaeeiaent  #gSFip«ib  i^amoorndooaiaaa  Begnm^  aa  the 
,Jhel4iir.  of:.tbo  teanne*  Apwff  ^  issneti  settled  ia  that  snit, 
it)Mm^;(|Faro  ^m^i-^lui.  Whether  the  aotice  had  speoijBed  the 
pwticQlara  required  by  biw  to  be  apeeifiedj  aad  whether  it  bad 
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been  duly  served  f  And  the  2nd,  which  was  ihe  mftterial  bne, 
in  these  words:— ''Are  the  riUagfes  in  qneation  liable  to 
enhaooement  of  rent  as'  stated  by  the  plaintiff,  or  fit  to  be 
exempted  from  increased  assessment,  being  held  by  defendant 
at  a  fixed  rate  in  perpetuity  nnder  a  UlUban  granted  by  Mm 
former  zemindar.''  The  notice,  it  was  admitted,  was  'ct  notice 
which  was  necessarily  given  nnder  the  13th  section  of  Act  X 
of  1859.  In  the  view  their  Lordships  have  taken  of  the  seocml 
issne  it  is  not  necessary  for  them  to  consider  whether  that 
notice  was  sufficient.  The  Deputy  Collector,  who  tried  the  ease 
in  the  first  instance.  Considered  that  it  was  snffieieat.  Some 
doubt  was  thrown  upon  that  by  Phear,  J,,  in  the  High 
Court*  He  seems  to  have  considered  it  insufficient ;  but  their 
Lordships  think  it  will  be  far  more  satisfactory  to  decide  this 
case  upon  its  merits,  and  the  question  raised  by  the  seooi4 
issue,  ms.,  whether  tiie  reatis  euhanceable  or  not,  in  a  auit 
regularly  framed. 

The  foundation  of  the  tenant's  titie  was  the  kabinama ; 
and  tBe  transaction  upon  the  faoe  of  the  ktthinan^  was  a 
transfer  of  the  22  villages  tnduded  in  it  to  fihumsoo* 
nissa  iri  satisfaction  of  the  one*third  of  her  agreed  dowei*. 
It  did  not  reserve  any  rent  whatever.  It  did  not  make  any 
mention  of  or  provision  for  the  payment  of  the  Qovemfaeni 
revenue  payable  in  respect  of  those  particular  viUagos  ;  and 
though  it  did  not  contain  any  words  of  inheritance  in  the  strict 
sense  of  the  term,  it  did  not  contain  any  express  direction  tJrat 
the  enjoyment  of  the  villages  grafted  should  be  limtteld'to'any 
particular  time.  The  nature  of  the  transaction,  affords  stMfeg 
ground  for  the  conclusion  that  the  viHageis  were  infendetf  so  b^ 
made  over  absolutely,  and  for  all  time  ;  because  the  wonllkn  was 
entitled  to  the  third  of  her  dower  absolutely.  She  might  hAre 
disposed  of  that  as  she  pleased  rand  when,  in  lieu  6f  tftiU^  tKe 
took  a  grant  of  the  villages,  the  |)resnmption  is  that  shb  was 
intended  to  take  an  absolute  interest.  Again,  the  kei^tary 
nitutredf  her  interest  seems  to'be  ahaosb  pttt  beyond  a  d6«rtM 
by  the  decree  in  the  ^rst  suit,  Which  is'tlM  foundaiScn  ef 'll» 
EabjeVs  title,  because  when  she  died,  her  heir,  wh6  was  mppi  iMed 
to     carry   on  the  suit  in  her  place,    did  so,'   and  the  dicrte 
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conktiDS  a  direction  concerning  these  villages,  notwithstanding       1873 
her  demise*  which  implies  the  existence    of  the  tenure.    Nor  gADtiT  Aw 
do^  the   hereditary  character    of  the    tenure    seem  to  have       ^''^" 
been  disputed  up  to  the  present  time.    It  may  ti^m  strange    KaJiH 
tkut  lio  ptovision  was  made  expressly  in   the   instrument   for     oi^nrrr. 
tke  payment  of  the  Government  revenue.    But  thesemindar        — 
may  have  been  willing  to  take  the  whole  of  the  Gbvernment      abdool 
revenue  upon  himself ;    and    his   doing  this   may    have  been    ^"*^"" 
aa   element  in   the  settlement  of   the  terms  upon  which  the    Uvrnkwrr 
third  of  the  dower  was  to  be  given    up.    Of  course,  such    a    uteoxiMA 
transaction  might  be  impeached  by  a  purchaser  of  the  semin-  ^  ^^^v^'^ 
dari   for   arrears   of    Qovernmeot   revenue.     But   it  is  never- 
theless good  against  all  who  claim  title  under  Fys   Ali  Khan. 
Nor  can  the  fact  that  the  instrument  is  silent  concerning  the 
payment  of   the   Government    revenue    affect    the    questions 
raised  by  this  appeal ;  becaivie^  even  if  the  grant  be  taken  to  be 
a  grant  of  the  villages  subject  to  the  paymeoli  of  the  Gt>verA« 
ment  revenue^  and  the  semindar  may  have  paid  the  Qovernment 
revenue  on  account  of  the  tenant,    his   right  to  recover   what 
ho  has  BO  paid  could  not  enter  into  a  suit  for  enhancement  of 
rent,  but  would  be  a  matter  for  which  he  must  seek  his  remedy  in 
a  Civil  Court. 

The  question  of  the  ihramama  is  now  to  be  considered.  Their 
Ziordships  find  that  the  validity  of  this  instrument  has  been 
affirmed  by  the  concurrent  jud^imant  .of  both  the  Indian  Courts. 
They  do  not  deny  that  there  may  be  circumstances  which  throw 
some  suspicion  upon  it^  or  that  it  is  a  document  which  has  not 
satisfied  all  the  officers  before  whom  it.  appears  to  have  been 
produced  ;  but  upon  the  whole  they  can  see  no  suffiqient  grounds 
for  disturbing  the  finding  of  the  Courts  below.  The  plaintiff 
cannot  be  heard  to  say  that  there  was  not  a  substitution  of  three 
vfllages  for  three  of  those  included  in  the  haUnama ;  or 
that  the  22  villages  were  not  afterwards  held  as  a  sub-tenure 
on  which  a  rent  was  reserved*  He  comes  into  the  Court,  having 
got  a  declaration  in  the  oHxev  suit  that  such  was  the  fact^  and 
alleging  that  by  reason  of  it  thei  relation  of  landlord  and  tenant 
Subsisted  between  him  and  the  defendant,  and  he  fails  to  show 
by  what  means  other  than  the  ikrarnama  the  substitution  of  the 
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vi)l»|98B.  and  the  oreation  of  the  taaiire  took  plaoe.  Thore^ 
fore,,  it.  seeme  to  their  Lordahipe  that  they  most  accept  the 
ihr^Mma'CA  estahliabed,  aod  act  apou  it  accordingly*  If  they 
do  that^  it  appears  to  them  that,  inasmaoh  as  the  ikraruama 
declares:  the  rent  to  be  peifniaaeBt^  the  case  for  enbe^oemeiit 
altc^ethec  fails,  and  that  the  decree  of  tiM  Indian  Conrte  in  the 
seoond  sait  ought  also  to  be  affirmedb 
,  llie  result  will  be  that  their  Lordships  will  humbly  adTise ' 
Her  Majesty  to  affirm  both  the  decreea  under  appeal,  and  t» 
dismss  each  appeal  with  oosts. 

Appeals  dismissed. 

Agent  for  appellant  in  the  first,  and  respondent  in  lihe  secondt 
appeal :  Mr.  Oehme. 

Agents  for  respondent  in  the  first,  and  appellant  in  the  second, 
appeal :  Messrs.  /.  8.  and  A.  jP.  Judge. 


1878 
.14. 


OltlGlNAL  CIVIL. 


Before  Sir  B.  Couch,  £K.,  Chief  Justice,  and  Mr.  Justice  Uiwhky^ 

Im  THi.iUTTia  OP  THS  LA^JD  ACQUISITION  ACr  (X  of  1870.) 
HfiYSHAM  V.  BfiOLANATH  MULLIOK. 

BHOLANATH  MULLXCK  v.  HEYSHAM. 

Land  Acquisition  Ad  (X  of  1870),  m.  30,  35— ilppeol— Dtferatice  </ 
Opinion  between  Judge  and  ABsessors-^Compensation-'Svidenee,  taking 
dimn^Aet  VUIoflSSd, «.  172. 

Under  s.  30,  Act  X  of  1670,  aa  appeal  lies  from  the  decision  of  Uie  Judge 
where  the  differs  from  the  Assessors,  whether  the  Assessors  sgree  with 
one  another  or  not. 

rnsB  were  appeals  under  the  Land  Acquisition  Act  (Sl  of 
1870)  from  the  decision  of  N.  H.  Thomson,  Esq.,  one  of  the 
Judges  of  the  Small  Cause  Court,  Calcutta,  who  had  been 
appointed  to  hear  cases  under  the  Act. 
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The  Justices  had  orlered  certain    land  to  be  taken  for  the        1872 
purpose    of    making    a    municipal    market,  and  the  Collector^      In  thb 
Mr.  Heysham,  issued  a  notice,  under  s.  9  of  the  Land  Acquisition  ■  ^attkb  of 
Act,  to  all  the  persons  claiming  compensation  in  respect  of  the  Acquisition 
land  proposed  to  be   taken.     Six  claimants    appeared,  and    of        ^^' 
them  four  accepted  the  amount  of  compensation  tendered  them.     Heyshak. 
The  other  two  claimants,  of  whom   Bholanath   MuUick  was  one,'  Bholanith 
(^used  to   accept  the  amount    offered,    and  their  claims  were     ^^I'Lick. 
referred    by    the    Collector,    under    s.  15   of  the  Act,  for  the  Bholanath 
determination  of  the  Court.  Muluck. 

The   amount  of  compensation   tendered  by  the  Collector  was     Heybham, 
Rs.  71,512-6-4. 

The  following  was  the  substance  of  the  Assessors*    opinion  : — 

Mr.  Clarke  considered  the  mode  adopted  by  the  Collector  in 
valuing  the  land,  supposing  it  to  be  fairly  occupied,  and  yielding 
as  much  as  under  ordinary  circumstances  it  could  be  expected 
to  yield,  viz,,  by  awarding  a  sum  which  invested  in  Government 
securities  would  yield  equal  revenue,  was  a  method  of  awarding 
compensation  to  the  owner,  not  only  just,  but  liberal ;  that  the 
sum  which  the  owner  was  deriving  as  rent  from  the  land,  viz,t 
Ks.  424  a  month,  was  a  correct  basis  for  estimating  the  market 
value  of  the  land  ;  that,  on  the  evidence,  there  was  no  ground  for 
believing  that,  under  the  present  circumstances,  the  land  could 
reasonably  be  expected  to  yield  more  ,*  that  the  evidence 
established  that  14  years'  purchase  was  the  ordinary  market  price 
of  land  in  Calcutta,  and  in  some  instances  less  had  been  given  ; 
and  that  looking  at  the  price  which  was  shown  to  have  been 
paid  by  private  individuals  for  land  in  the  immediate  neighbour- 
hood, he  estimated  the  gross  annual  value  of  the  land  at 
Rs.  5,088.  From  this  he  deducted  12  per  cent,  for  taxes  and 
collection  charges,  viz  Rs  710,  leaving  a  net  annual  value  of 
Rs.  4,378,  and  allowing  16  years'  purchase,  awarded  the 
claimant  a  sum  of  Rs,  70,048. 

Baboo  Jodoo  all  Mullick  estimated  the  value  of  the  land  with 
reference  to  the  probable  rental  which  would  be  derived  if  the 
whole  land  was  let  out,  allowing  for  space,  for  openings,  and  for 
by-ways.     He  thought  that  one-sixth  was  sufficient  to  allow  for 

lanes  and  by-ways ;  that  the  evidence  showed  that  the   land  had 
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1B^2        teen  let  on  an  average  at    Rs.    3-8   a  kata  a   month,   which, 

Xn  thb      after  deducting  12  per  cent.,  would,  at  16  years'  purchase,  give 

^^'^^^^  .B.&.  591  per  kata-,  that  the   deduction   for  lanes  and  openings 

Acquisition  would    leave   the   price  per  kata  at  about  Rs.  500  ;  that  Bs.  50 

^'       per  kata  should  be  deducted  for  the  land  occupied  by  the  filled* 

Hbtsham.  up  tank.     He  awarded  accordingly  Rs.  1,47,000  as   the   market 

Bholanath  valvie  of  the  land, 

MuLMCK.  Mr.  Thomson  thought  that  the  estimate  proposed  by  BaboO 
Bholanath  Jodoolall  Mullick  was  considerably  in  excess  of,  and  that  of 
^  '  Mr.  Clarke  somewhat  less  than,  what  appeared  from  the 
Hbtshau.  evidence  to  be  the  market  value  of  the  land ;  that  the  valuatioa 
of  the  Collector  was  also  too  small ;  that  there  was  ground  for 
believing  that,  if  fully  let,  the  land  might  reasonably  be 
expected  to  yield  about  one-sixth  more  than  its  present  rental  ; 
that  on  this  basis,  and  after  deducting  12  per  cent,  for  taxes 
and  collection,  the  net  annual  value  of  the  land  would 
amount  to  Rs.  5,232  ;  that,  allowing  on  the  evidence  18  years' 
purchase,  the  price  to  be  given  would  be  Rs.  94,176,  9r 
about  Rs.  320  per  kata.  He  awarded  the  claimant  under 
el.  1,  s.  24,  Act  X  of  1870,  Rs.  94,176  as  the  market  value 
of  the  land  in  question,  and  a  further  sura  of  Rs.  J14,125  qnder 
8.  42,  being  15  per  cent,  on  the  amount  awarded  in  consideration 
^f  the  compulsory  nature  of  the  acquisition.  The  Judge's  total 
award  was  Rs.  1,08,301,  with  interest  as  provided  by  s.  42  at  6 
per  cent,  per  annum  from  the  date  when  possession  of  the  land 
was  taken.  He  allowed  Rs.  1,492-2-5  to  the  claimant  for  costs, 
and  Rs.  300  to  each  of  the  Assessors  for  their  services. 

The  Advocate- General  (Mr.  Oraham)  and  Mr.  Lowe  for  the 
appellant  in  the  first,  and  respondent  in  the  second^  appeal. 

Mr.  Woodroffe  a-d  Mr.  Marindin  for  the  respondent  in  the 
first,  and  the  appellant  in  the  second,  appeal. 

Mr.  Woodroffe  in  the  first  appeal  took  a  preliminary  objection 
that  no  appeal  W'>uld  lie  in  this  case.  The  right  of  appeal  is 
given  by  s.  35,  Act  X  of  1870,  and  it  is  submitted  that  that 
section  only  applies  to  a  case  were  the  Judge  has  differed  from 
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ike  Assessors  as  to  the  amount  of  compensation,  and  the  Assessors        ^^^ 
have  agreed,  and  not  to  a  case  like  the  present  where  the  Jadge     In  ths 
has  differed  from  both  the  Assessors  as  to  the  amount  of  compen-   ^^J^^^^ 
sation,   and    the    Assessors    have    differed    from   each    other.  AcgmsmoH 
Another  objection  was    taken  that  the  evidence  had  not  been       — • 
taken  down  by  the  Judge   in  writing  as   provided  by  s.  172,     nmsAX. 
Act  VIII  of  1859,  which  is   made  apph'cable  to  the  procedure  Bholanath 

under  Act  X  of  1870,  and  therefore  could  not  be  made  use  of  one        - 

appeal.    The  cases  of  In  the  matter  of  Adjudiapraaaiul  (1)  and  ^olakite 
In  re  Lakmidaa  Hauzraj  (2)  were  referred  to.  ^. 

Mr,  Marindin  on  the  same  side*  mwyvbam. 

The  Advocate- General,  contra. — The  words  of  the  Act  ar® 
dear.  If  there  was  a  difference  of  opinion  as  to  the  amount  of 
compensation  between  the  Judge  and  Assessors^  and  in  this  case 
there  was,  an  appeal  would  lie  ;  see  s.  30.  If  the  Legiislature 
had  wished  to  take  away  the  right  of  appeal  in  such  a  case  as 
this,  they  would  have  said  so  in  express  terms.  S.  172,  Act  YIII 
of  1859,  has  been  followed  in  this  case.  The  Judge^s  notes  of 
the  evidence  form  part  of  the  record  in  the  case.  The  case  of 
In  the  matter  of  Adjudiaprasad  (1)  was  an  appeal  under  the 
Insolvent  Act,  and  was  a  case  governed  by  a  special  Act,  which 
contained  strict  provisions  as  to  evidence  (8).  The  respondent 
has  himself  appealed.  [A.n  agreement  was  come  to  at  the 
suggestion  of  Couch,  C  J.,  that  the  evidence  taken  down  at  the^ 
trial  by  the  attorney  for  the  respondent,  to  be  supplemented  or 
corrected  by  the  Judge's  notes,  should  be  taken  ae  the  evidenco* 
in  the  case.] 

Mr.  Lowe  on  the  same  side. 

Mr.  Woodroffe in  reply. 

The  judgment  of  the  Court  (on  the  preliminary  point)  wair 
delivered  by 

Couch,  O.J. — ^The  case  of  two  Assessors  differing^  a    to  the 
amount   of  the  compensation,    and   the  Judge  entertaining  a     wl^^i 


(1)  7  B.  L.  R.,  74.  (3)  See  InsolTent  Act  (U  &  12  Vict., 

(2)  5  Bom.  H.  0.,  O.  C,  63.  c.  21),  s.  73. 
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1872        differoDt  opinion  as  to  the  amount  of  the  compensation^  is  qaiie 

"~In  the      as  likely,   if  not  more    likely,  to    arise,    than    the  case  of  the 

MATTBB  OP   Assessors  differing  from  each  other,  and  the  Judge  agreeing  with 

Acquisition  one  of  them.     Certainly,   unless  the  language  of  this  Act  was 

_^        very  clear  in  excluding  such  a  case  as  that,  I  should  not  come 

Hbyshaic.   to  the  conclusion  that  the   section  did  not  apply  to  it.     Now  the 

Bholanath    *^^  sections,  29  and  30,  appear  to  be  intended  to  embraceall  the 

MuLLicK.    different  cases  which  would  arise.     S.  29  provides  :-t-"  In  case 

Bholanath  the  Judge  and  one  or    both  of  the  Assessors  agree    as  to  the 

MuLLicK.    amount  of  compensation,  their  decision  thereon  shall  be  final." 

HxTSHAM.   The  other  section  appears  to  provide  for  cases  where  the  decision 

of   the  Judge  should   prevail.     If  we  were  to  adopt  what  has 

been  contended  for  by  the  respondent  that  this  section  and  s.  85 

do  not  app'iy  where  the  Assessors  do  not  agree,  and  there  is  only 

a  difference  of  opinion  between  the  Judge  and  both  the  Assessors, 

there  would  clearly  be  in  this    Act  no  direction  as  to  what  is 

to  be   done  in  that  case.     I  think  the  Act  should  be  read  as 

meaning    a  difference   of  opinion   between  the  Judge  and  the 

Assessors,  whether  the  Assessors    agree  with  each   other  or  not. 

The  ss.    29  and   30  so  read  will  include  all  the  different  cases 

which  can  arise.     Unless  the  language    of  the  Act   were  very 

clear,  I  should  not  be  disposed  to  put  such  a  construction  on  it 

as  to  deprive  the  parties  of   the  right  of  appeal  when  the  Judge 

did  not  agree  with  the  Assessors,  and  the  latter  did  not  agree 

with  each   other.     In  my  opinion  there  is  as  much  reason  for 

giving  an  appeal    when  the  Judge    differs  from  the  Assessors 

when  they  differ  from  each  other,  as  when  they  agree.     I  take 

the  Act  to  mean  that  the  award  shall  not  be  final  whenever  there 

is  a  difference  of  opinion   between  the  Judge  and  the  Assesors. 

For  these  reasons  I  think  an  appeal  does  lie  in  this  case 

The  appeal  was  then  argued  on  the  merits,  and  the  following 
judgment  was  delivered  by 

Couch,  C.J. — ^This  case  comes  before  us  under  the  provisions 
of  the  land  Acquisition  Act,  1870,  in  consequence  of  the  Judge 
of  the  Small  Cause  Court  having  differred  from  the  Assessors 
as  to  the  amount  of  compensation  to  be  awarded,  and  both 
parties  have  appealed  from  the  decision  of  the  learned  Judge. 
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We    bave    considered    the    matter    and    the  opinions  of  the        1872 
learned  Jadge  and  both  Assessors^  In"th« 

XATTBK  OF 

One  of  the  Assessors,  Mr,  Clarke,  in   firivinff  his  opinion,  takes    th«  Land 
xt  i.  i.  .  1      .     i.  X.       ,.        ..  1  Acquisition 

toe  present  rent  as  a  correct  basis  for   estimating  the  value  of       actv 

the  land,  and  gives  16  years'  purchase  after  deducting  12  per    gj^^'^^, 

cent,     for  taxes  and  collection  charges.     He  takes  the  rent  at  v, 

Bs.  424,  which,  according  to  the   evidence,  is  produced  by  one     Miru!icKf 

half  of  the   land   which  is  the  subject  of  compensation.     Baboo 

Jodoolall    MuUick,  the   other    Assessor,  estimates  the  value  o^     Muluck. 

the  land  upon  the  probable  rental  if  the  whole  was  let,  allowing    bjJ^ham. 

one-sixth  for  lanes  and  by-ways,  and  deducts   the  12  per  cent.^ 

and  gives  16  years'  purchase   on   the  amount  of  the  rental  after 

the  deduction.     He  also  deducts  Rs.  50  per  kata  for  100  feet   by 

120  feet,  which  he  considers  to  be    the    extent   of    the    land 

occupied  by  the  filled-up  tank.    Both  the  Assessors  take  thfr  vent 

at  Rs.  424.     We  think  that  shows  that  they   understood    the 

witnesses  who  were  called  as  proving,  although  there  was  some 

discrepancy,  that  that  was  the  gross  rental,  and  that  taxes  and 

the  cost  of  collection  ought  to  be  deducted  from  that  amounts 

It  is  also  to  be   mentioned  that  Jodolall  Mullick,  the   Assessor 

whose  opinion  is  very  favorable  to    the   claimant,  and   who    ia 

disposed  to   allow  him  all  that  he  could  possibly  be  entitled  to*- 

takea  no  notice  of  the  salami.    And  as  that  does  not  appear  ia 

the  books  of  the  claimant,   we  think  the  Assessors  were  right  in 

disallowing  it,  and  we  ought  not  to  take   it  into  consideration*^ 

The   learned  Judge    of  the   Small  Cause  Court  takes  another 

view  of  the  mode  in  which  the  amount  of  compensation  ought  to 

be  assessed.     He  takes  the  present,  rent  of  one-half  of  the  Iand«^ 

and  adds  one-sixth,  which  is   equivalent  to  the  rental  of  one* 

twelfth  more  of  the  property  let  at  the  same  rate.     In  fact,  he 

treats  the  matter  as  if  the  value  of  the  land  was  to  be  calculated 

on  the  supposition  that  seven-twelfths  only  of  it  would  constantly 

be  let  at  the  same  rate  as  the  half  which  is  now  let.    He,  in  like 

manner,  deducts   12  per  cent,  for  taxes  and  coltection  charges> 

evidently   sharing  in  the  view  of  the  Assessors  that  that  amoun*^ 

ongbt  to  be  deducted  from   the  rent  of  Rs.  424.    But  he  goea 

beyond  Jodoolall  Mullick  with  respect  to  the  number  of  yeara^ 

purchase,  and  gives  18  years.     Now,    with  regard   to  that  we 
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^^^^ think  that  the  learned  Judge  has  gone  too  far.     Heralall  Seal, 

In  thb      one  of  the  witnesses  for  the  claimant,  although  in  his  examination- 
THE  Land    in-chief  he  put  it  as  high  as  18  years,   says  in  cross-examination 
Acquisition  that  at  an  average  rate  the  land  could  have  been   boujfht  at  14 
— 1       or   15  years^  purchase.      We  think,  on  the   evidence,   that  16 
Hbtbham.  years'  purchase  would  be  a   fair  allowance.    But  in  saying  tha^ 
Bholanath  16  years'  purchase  is  a  fair  allowance  in  this  case,  we  must  not 
Mttllick.    ^q  understood  as  laying  that  down  as  a  rule  in  cases  of  this  kind* 
Bholanath  Every  case  must  depend   on    its   own   circumstances,   on  the 
uLLicK.    evidence  given  and  the  nature  of  the  property.     The  number  0£ 
Hktsham.  years*  purchase  which   it  would   be  right  to  allow  with  regard 
to  one  sort  of  property,  might  not  be  a  fair  allowance  for  other 
kinds  of  property,  and  we  wish  to  guard  ourselves  against  being 
nnderstood  as  laying  down  any  rule  as   to  the  number  of  years* 
purchase  which  ought  to  be  allowed.     On  the  evidence,  we  think 
that  16  years'  purchase  is  suflSicient  to  allow  in  the  present  case. 
The  other  question  which  has  to  be   considered  is  as  to  the 
deduction  which  should  be  made  from  the  total  quantity  of  land 
for  what  may  bo  supposed  to  be  generally  unlet,  and  what  would 
be  required  for  lanes  and  by-ways,      Mr.  Rowe,  one  of  the 
witnesses  for  the  Justices,  says   that  in  tenanted  lands  abon^ 
one-third  is  usually  taken   up  by  lanes  and  vacant  lands,  and  it 
seems  to   us  that  the   allowance  of  the  learned  Judge  of  the 
Small  Cause   Court  for  the  land   which  may   be  expected  to 
yield  a  rent   is  not   sufficient.      He  has  allowed  too  little,  as 
Jodoolall    Mullick  has   allowed  too  much;  Jodoolall     Mullick 
having  deducted  for    only    lanes  and   by-ways.     We    are  o^ 
opinion    that   two-thirds    of   the    land    might     reasonable   be 
expected   to  be  let  upon  an  average  number  of  years,  although 
half  only  is  now  let ;    and  in   estimating  the  amount  of  compen- 
sation to  be  allowed,  we  think  it  right  to  take  two-thirds  of  the 
land  as  let,  and  as  the  part  unlet  would  probably  bo  the  worst 
part  of  the  land,  the  two-thirds   may   fairly  be  expected  to 
produce  a  rental  at  the  same  rate  as  the  half  now  produces. 

Applying  these  principles  to  the  case,  the  result  is  this :  the 
present  rental  of  half  the  land  is  Bs.  424  a  month.  If  to  that 
we  add  one-third,  which  is  equivalent  to  one-sixth  of  the  whdle 
landj  we  get  the  rental  of  two  thirds  of  the  whale.    That  sum  ia 
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Rs.  141-3-3,  makiuff  a  total  of  Rs.  565-3-3  as  the  monthly  rental        1873 
of  the  land.     That  makes  an  annnal  rental  of  Rs.  6,783-9-6,     Fn^thb 
being  little  short  of  Rs.    6,784.     Deducting   from  that  12  per  ^'^'^^li?' 
cent,  fot  taxes  and  collection  charges  amounting  to  Rs.  8 14-0-7, we  Acquisition 
have  Rs.  5,969-8-9,  which  at,  6  years'  purchase  is  Rs.  95,518-2-4,        ^• 
and  that  is  the  amount  of  compensation  which  we  think  ought     Hsyshak. 
to  be  awarded,  to  that  the  15  per  cent,  is  added,  the  amount  is  b^oi^^ath 
Rs.  1,09,845-9-7,  which  is  the  sum  we    consider  ought  to    be    Mullic^. 
awarded.  Bholanath 

In  the  Court  below  Rs.  1,492-2-5  was  allowed  to  the  claimant  Mullick. 
as  costs,  and  to  each  of  the  Assessors  Hs.  300.  As  we  in  fact  Hbtshak 
give  to  the  claimant  more  than  the  learned  Judge  gave,  it  is 
equally  proper  that  be  should  have  his  costs.  I  do  not  know 
whether  under  the  Act  it  is  necessary  for  us  to  make  any  order 
about  those  costs,  but  in  case  of  any  doubt  we  confirm  the 
allowance  of  costs.  With  regard  to  the  costs  of  the  appeal,  we 
think  the  parties  should  pay  their  own  costs. 

Attorneys  for  Mr.  Heyshara  :  Messrs.  Bemers  8f  Go. 

Attorneys  for  Bholanath  Mullick  :  Messrs.  Trotman  8f  Oo. 


APPELLATE  CIVIL 


JBtforB  Mr,  Justice  Ma/i-hhy  <md  Mr.  JutUce  Birch. 

1873 
BRINDABUN  OHDNDBB  ROY  (Plainttpf)  t;.  TARAOHAND  j^^  ^3^ 

BUNDOPADHYA  (Dbpendant)  *  


Ad  Fir 0/1859,  8,2^—Po88e89ion^TUle'-Limitation. 

The  defendant  purchased  in  1856  from  the  Official  Assignee  certain  property 
belonging  to  one  D.  In  1867,  he  brought  a  suit  against  the  heirs  of  D  for 
tWBseasion  of  the  property  purchased  ;  he  obtained  a  decree  in  May  1869,  under 
which  be  obtained  possession  in  May  1870.  In  Juno  1870,  the  plaintiff  filed  a 
petition  under  s.  280,  Act  VIII  of  1869,  alleging  that  he  had  purchased 
^ehe  property  claimed  from  the  heirs  ofi>inl864,  and  had  been  in  possession 
until  he  was  ousted  by  the  defendant,   and   that    he  was  not  a  party  to  the   suit 

*  Special  Appeal,  No.  1198  of  1872,  from  a  decree  of  the  Officiating  Judge  of 
East  Burdwati,  dated  the  29th  May  1872,  affirming  a  decree  of  the  Subordinate 
Judge  of  that  district,  dated  the  30th  September  1871. 
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1878         bronght  by  the  defendanfe    in  1867.    Held  that  the  title  of  the  defendant  WM 
•  barred,  more  than  12    years  having  elap<ed    from  the  date   of  his  pnrcbase,  and 


Bbwdabdn     that  the  plaintiflf  was  entitled   on  mere   piojf  of  bond  fide    possession  and  that 
OouNDifiB  Roy  ^^  ^^  ^^^  ^  ^^^    ^  ^^^^  ^^.^  ^^  ^j^^  defendant  in  1867,  to  put  the  defendant 

Tarachnd     to  proof  of  his  own  title,    and  on  the   defendant's   failing  to  prove  his  title,  to 
BaxDoPA-     be  restored  to  possession. 

DUTA. 

Baboos  Bomesh  Ohunder  Mitter   and  Raahbehary    Ohose  for 
the  appellant. 

The  Advocate-Oeneral,  offg.  (Mr.  Paul),  Baboos  Kallyprosonno 
Dutt  and  Tarrucknath  Sein  for  the  respondent. 

The  facts  and  arguments  are  sufficiently  stated  in  the 
judgments  :— 

Mabkbt^  J. — The  facts  of  this  case  as  stated  to  us  are,  that 
one  Dad  Ally,  who  was  then  owner  of  certain  immoveable 
property,  became  insolvent  in  the  year  1853. 

The  property  now  in  suit  was  sold,  together  with  several 
other  properties,  by  the  Official  of  Assignee,  to  one  Tarachand, 
ihe  defendant,  in  the  year  1856. 

In  the  year  1867,  Tarachand  commenced  a  suit  to  obtain 
possession  under  his  purchase  of  this  and  the  other  properties. 
The  suit  was  instituted  against  the  heirs  of  Dad  Ally  ;  but 
several  other  persons  applied  to  be  made  defendants  in  this 
suit,  claiming  various  portions  of  the  property  under  different 
titles.  On  the  14th  May  1869,  Tarachund  obtained  a  final 
decree,  which  included  the  property  now  in  suit.  On  the  19th 
May  1870,  Tarachand,  in  execution  of  his  decree,  took  possession 
of  this  property. 

On  the  16th  June  1870,  the  plaintiff  presented  a  petition  under 
8.  280  of  the  Code  of  Civil  Procedure,  alleging  that  he 
was  in  bond  fide  possession  of  that  portion  of  the  property  to 
which  the  present  suit  relates ;  and  that  he  was  not  a  party  to  the 
suit  in  which  the  former  decree  was  passed.  Accordingly  his 
application  was,  as  the  Code  directs,  registered  and  numbered 
as  a  suit. 

The  plaintiff  has  now  proved  that,  in  execution  of  a  decree 
passed  in  the  year  1852  against  Dad   Ally,  execution  was  taken 
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oai  after  D«d    Ally's  deathi    under  s.  210,    against    the   hell's        ^873 
of  Dad  Ally,  and  that   the  property  he   now  claims  was  sold   in   BRitrviBw 
execution  of  that  decree  in  the  year  1864  :  at  that  time  the  heirs  Cs'^^wBot 
of  Dad  Ally  were  in  possession.    The  plaintiff  took    possession   Ta&achako 
nnder  his  porchase,  when    exactly  is  not    stated,    but  at  some       ^mxl^^ 
time    prior  to    1867.    He  ?ras    not  made  a  party    to    the    suit 
brought  by  the  defendant  in  1867.     The  District  Jadge  thinks 
that  the  execution*creditors,  when  they  took  these  proceedings  in 
execution,  most    have  known    that  Dad  Ally's    heirs  were  not 
entitled  to    the  pr<^erty  ;    but  he    says  that  it    was  stated    on 
behalf  of  the    defendant  that    no    collusion    or  complicity    was 
charged  against  the  plaintiff. 

Both  the  lower  Courts  have  dismissed  the  suit. 

The  plaintiff  appeals  and  raises  two  contentions  t  first,  that 
the  title  of  tbe  defendant  Tarachand  was  extinguished  in  fayor 
of  himself  as  soon  as  the  twelve  years  from  the  date  of  his  parchase 
had  elapsed,  and  that  he  has,  therefore,  proved  his  title  ; 
secondly,  that  under  s.  230  he  ought  to  be  restored  to 
possession,  even  withont  proof  of  title,  upon  proof  that  he  was 
bona  fide  in  possession,  and  that  he  was  not  a  party  to  the  sait* 

The  second  point  is,  I  think,  stated  too  broadly,  I  am  not 
prepared  to  say  that,  nnder  s.  230,  a  party,  who  has  been 
dispossessed  in  execution  of  a  decree  to  which  he  is  not  a  party^ 
can,  on  mere  proof  of  bonAfide  possession,  claim  to  be  restored. 
Bat  I  think  he  can,  on  mere  proof  of  bona  fide  possession,  call 
upon  the  defendant  to  prove  his  title,  and  that  I  understand  to 
be  the  result  of  the  judgment  of  the  Chief  Justice  in  Badha 
Pyari  Dehi  Chowdhrain  v.  Nahin  Chandra   Chotodhry  (1). 

The  question,  therefore,  arises,  has  the  defendant  proved  his 
title  f  I  think  he  has  not.  It  seemn  to  me  that  we  cannot  hold 
that  he  has  done  so  without  impugning  doctrines  that  have  been 
already  clearly  laid  down  in  this  Court  and  in  the  Privy  Coun- 
cil. It  has  been  laid  down  by  the  Privy  Council,  in  the  case  of 
Ounga  Oobind  Mundul  v.  The  Collector  of  the  24  Pergunnahs  (2), 
that  "  the  law  has  established  a  limitation  of  twelve  years  ; 
after  that  time  it  declares  not  simply  that  the  remedy  is  barred, 

(1)  5  B.  L.  B.,  708.  (2;  11  Moore's  I.  A.,  345  j  see  360  A  363. 
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1873  bat  that  the  title  is  extinct  in  favor  of  the  possessor.''  And 
Bbindabum  in  an  earlier  passage  they  say  that  the  right  to  '*  sue  for 
^"^'"^"^^  dispossession  belongs  to  the  owner  of  the  lands  encroached 
Tarachand  npon^  and  if  he  snffers  his  right  to  be  barred  by  the  law  of 
^dhyaT^'  linutation,  the  practical  effect  is  the  estinction  of  his  title  in 
faror  of  the  party  in  possession.''  It  also  appears  to  me  to  be 
an  accepted  doctrine  in  onr  Courts  that,  if  a -party  who  has  been 
twelve  years  ont  of  possession^  and  whose  sait  is  therefore  barred, 
ahonld  again  get  into  possession  he  is  not  (to  use  an  English 
phrase)  remitted  to  his  old  title  ;  onr  Courts  adopting,  as  pointed 
cat  by  Sir  Lawrence  Peel  in  Sibchunder  Doss  v.  SibHssen 
Bonnerjee  (1),  the  English  rale  that  there  is  no  remitter  to  a  right 
for  which  the  party  had  no  remedy  by  action  at  all.  This  decision 
was  quoted  and  approved  of  by  Loch  and  Mitter,  JJ.,  in  Raja 
BaradaJcant  Koy  Bahadur  v.  Brankrishna  Paroi  {2),  and  the 
principle  here  laid  down  has  been  applied  exactly  in  the  same 
way  to  the  English  statute  of  limitations  (see  Brasaington  v . 
Llewellyn  (3).)  I  may  add  that  the  decision  in  Ounga  Oobind 
Mundul  V.  The  Collector  of  the  24s'Pergunnahs  (4)  was  given 
npoQ  the  law  of  limitation  as  it  existed  prior  to  1859^  but  the 
principle  of  that  decision  has  been  frequently  applied  to  Act 
Xiy  of  1859,  which  jjoverns  the  present  case. 

The  question,  therefore  comes  to  this  :— Had  the  defendant 
allowed  his  right  to  be  barred  by  the  law  of  limitation'  ?  It 
seems  to  me  that  he  had.  His  cause  of  action  arose  when  hia 
purchase  was  completed  in  the  year  1856.  His  right  (as  he 
himself  admits)  to  possession  was  then  denied  by  Dad  Ally, 
and  subsequently  by  Da  i  Ally's  heirs.  Nevertheless,  he  did 
not  commence  any  suit  to  recover  possession  till  the  year 
1867  ;  and  the  persons  whom  he  then  sued,  the  heirs  of  Dad 
Ally,  had  then  parted  with  their  interest  in,  as  well  as  their 
possession  of,  this  portion  of  the  property,  and  (if  it  has  any 
bearing  on  this  point)  the  lower  Appellate  Court  finds  that  the 
defendants  must  have  known  when  that  suit  was  brought  that 
the  plaiutifE  was  in  possession  of  this  Property.  I  thiuk^  there- 
CD  I  Boul.  Rep.,  70  ;  see  79.  (3)  27  L.  J.,  Ex.,  297. 
^2) 3  B.  L.  R.,  A.  G.,  343.               (I '  11  Moore's  I.   A.,  345. 
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fore,  that  this  staads  as  a  simple  case    in  which  the  party  out  of        I87S 
posseorsion    has    omitted   to  sue   upon  his   cause    of   action  for  brindabun" 
twelve  years  ;  that  his  right  is  thereby  barred ;  and  that  his  title  is  Ohdndbr  Eo¥ 
extinct.     Hence  it  follows  that^  even  if  the  plaintiff  has  proved  Tabichand 
no  title,  still  the  defenlant   has  proved  none    either  ;  and    that      ouya.  " 
therefore    under  a.  280    the  plaintiff   ought  to    be    restored  to 
possess  ion. 

But  I  also    think  (which  is    the  plaintiff's    first    contention) 
that  the  plaintiff   has  proved  his  title.     The  Privy  Council    say,  • 

in    the    case    of  Ounga    Oobind    Mundul    v.   The   Oolleetor  of 
the  2^' Pergunnahs    (I),  not    only  that    the  title    of  the    party 
whose  right  is  barred  by  the  statute  of  limitation  is  extinguished, 
but  that   it   is  extinguished  in     favor  of  the  possessor.     When 
the    twelve  years    expired    in  this    case,    the  plaintiff  was    in 
possession,    and  was   he  "  the   possessor'^  within  the    meaning^ 
of  this  rule  7  I  understand  it  to  be    admitted    by  the  Advocate- 
General,    and  I  think    it    cannot    be    disputed,    that   by    tha 
possessor   is    here    meant    not    only    the    person     in  original 
possession,  but  any  person  who  comes  in  under  him   during  the 
twelve   years  by  inheritance,  will,    or  conveyance.     But  if  this 
be  so,  I  do  not  see  how  the  plaintiff  can   be  excluded.     I  under* 
stand   the    principle    of    law  to  be  that  a    person  in  possession 
without  title  has  an  interest  in  the  property  good  as  against  all 
the  world  except  the    true  owner,  which    interest    is  capable  of 
being  dealt  with,  until    the  true  owner    interferes,  just    in   the 
same    way  as  if  it  were  unimpeachable,  and    that   it,  therefore/ 
passes  by  conveyance   or  devioe.     Why  then  should  it  not  pass 
by  an  execution-sale  f    The  plaintiff,    as  purchaser  at  an    ezecu- 
tion-sale,  received  a   certificate,    which  is  by    law  (s.  259  of  the 
Gode  of  Civil  Procedure)  **  a  valid  transfer  of  the  right,  title,  and 
interest  of  the   judgment-debtors  in    the  property  sold."     Dad 
Ally    was    the  judgment-debtor    and  died  in    possession.     His 
interest  in  the  property,  though  without  title,  was  of  such  a  nature 
as    would  pass  by  inheritance  to   his  sons— D(33   dt.  Coflrter  v. 
Bmrdnard  (2).It  did  so    pass  ;  and  afterwards   passed   by    the 
execution-proceedings  from    his    sons    to    the  plaintiff   just  as 

(1)  11  Moort'a  LA.,  84^.    (2)  IS  Q.  B.,  945 ;  S.  C,  18  lu  J.,  Q.  B.,  306. 
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^^^^       completely  as  by  a  prirate  sale.     As  against  all  the  world  «sc6pt 

BEiNDABoif  the    defeadant    that   exeoation-sale    passed  to  the   plaintiff  aa 

CauNDBBRov  tinimpeachable  title,   and  as    soon   as   the  defendant's  snii  was 

Taeachabd  barred,  the  plaintiff's  title  was  complete. 

li^YA,  "      ^^  conolasion  that  the  plaintiff's  title  is^ necessarily  established 

if  the  defendant's    title  is    barred,    seems  ta  m&   warranted  by 

good  sense    as  well  as  law.     It  seems    to  me  to    be    almost  an 

absurdity  that   there    should  be    any  case   of  land  without  an 

owner    when    there  is  a    person  in  possession  of  it  who  cannot 

lawfully  be  disturbed. 

I  base  this  decision  on  the  assumption  which  is  warranted  by 
the  judgment  of  the  lower  Appellate  Court  that  the  plaintiff 
acted  in  good  faith  in  purchasing  this  property.  Had  the 
plaintiff  obtained  possession  of  the  property  by  fraud  or  violence, 
it  may  be  that  the  case  would  have  to  be  cousidered  under  a 
somewhat  different  aspect. 

The  decisions  of  both  the  lower  Courts  will  be  reversed,  the 
decree  dismissing  the  suit  will  be  set  aside,  and  the  plaintiff  will 
have  a  decree  for  possession  with  costs  in  this  Court  and  th» 
Courts  below. 

Birch,  J. — The  plaintiff  derives  his  title  under  a  purchase 
at  an  execution-sale  ;  the  defendant  claims  the  property  under 
a  prior  conveyance  from  the  Official  Assignee  as  representative 
of  Dad  Ally,  the  original  proprietor.  No  distinction  can  be 
made  between  a  person  claiming  under  an  execution-sale  as 
contradistinguished  from  a  person  claiming  under  an  ordinary 
conveyance — Raja  JEtnayel  Hossein  v.CHridhari  Lal{l).  Thi^ 
defendant  purchased  on  the  3rd  December  1856.  The  plaintiff 
purchased  in  1864.  The  defendant  could  not  get  possession  from 
Dad  Ally  or  his  heirs.  The  plaintiff  succeeded  in  obtaining^ 
possession  in  1864  without  intervention  of  the  Court;  In 
1867,  nearly  eleven  years  after  his  purchase,  thld  defendant 
brought  a  suit  against  Dad  Ally's  heirs  for  confirmation  of  bia 
title  and  possession,  but  he  did  not  make  the  present  plaintiff, 
though  then  in  possession,  a  party  to  the  suit-  The  d^endant 
obtained  a  decree,    and  in  execution    thereof    dispoBseesed   tb* 

(1)2B.L.  R,  P.O.,  7$. 
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plaiuM  on  the  1 6th  June  1870.  The  plaintiff  comes  into  Court  ]^^ 
«n*eP8.280,  alleging- that  his  possession  was  rightful,  and  that  he  BteiNDABcs 
was  nonparty  to  the  decree  under  which  the  defendant  has  takea  C»»''»^Ro» 
possession  of  his  property.  Under  s.  230  the  applicant  is  not  Tabichanix 
1k>undto  do  more  thwi  prove  that  he  was  really  and  honafide  myI^" 
ia  possession ;  he  is  not  bound  to  start  his  case  by  proving  his 
title.  The  matter  in  dispute  is  the  right  of  the  decree-holder 
to  dispossess  the  applicant,  and  the  decree-holder  is  at  liberty  to 
give  evidence  of  his  title,  and  prove  that  the  property  really 
belongs  to  him.  Unless  the  decree-holder  can  show  a  better 
title  than  the  applicant,  the  latter  ought  to  be  restored  to  posses- 
sion. Both  the  Courts  have  found  that  the  plaintiff  is  an 
innocent  purchaser  free  from  all  imputation  of  collusion  with 
the  judgment-debtors,  an4  that  he  has  been  in  possession  of  the 
property  since  1864.  Under  cover  of  the  decree  obtained 
against  the  heira  of  Dad  Ally,  the  de&ndant  has  succeeded  in 
dispossessing  the  plaintiff.  He  could  not  have  done  this  by 
any  regular  suit  as  he  would  have  been  barred  by  limitation. 
He  could  not  disposses  the  plaintiff  until  he  had  succeeded  in 
setting  aside  the  fficeoution-si^  and  the  vigbt  acquired  thereby. 
There  is  no  provisions  in  the  Indian  Limitation  Act,  XIY  of 
1859,  analogous  to  that  of  s.  84,  3  &  4  Wm.  IV,  c,  27,  which 
declareS'that  the  right  and  title  of  the  party  out  of  possession  is 
txtinguished  at  the  end.  of  the  period  of  limitation^  prescribed  by 
the  statute.  But  it  has  been  held  by  the  Privy  Gouneil  in  Oui^ 
Qbbind  Mundul  v.  The  Collector  of  the  24i'Pergimnah8  (1), 
and  by  this  Court  in  several  rulings  following  on  that  judgment, 
thai,  ^atpei!8on  suffers  his  right  to  sue  for  title  to  \^  barred  by 
limitation;  the  effect  ol  his  laches  is  the  extinction  of  his  title  in 
favor  o£  the  person  in  possession*  And  t  apprehend  it  to  be 
now  well  established  that,  when  his  remedy  i«  barredy  the  right 
and  tiUa  o£  a  claimant  is  extinguished  and  transferred  to  the 
person  in  possession.  The  dispossession  of  the  plaintiff  by  the 
Nafdr  was  in  reality  wrongful  as  he  was  no  party  to  the  suit,  and 
had  the  Court  ordering  execution  known  how  the  matter  stood, 
no  order  for  dispossession  couM  have  beenr  given  under  s^  223> 


(1)  11  Moore's  I.  A.,  345. 
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^^^^ and  it  would  be  inequitable  to  bold  tbat  the  plaintiff  is  to  be 

Brinbabu.^  damaged  by  a  wrongful  dispossessiooj  and  that  he  is  to  be  put  to 

ChukdikRoy  pi^^f  qI  jiia  tide  wheOj  had  his  possession  been  undisturbed,  it 

TABAGHAin)  was  good  against  all  the  world.     The  defendant's  remedy ,  if  he 

Dbta.  *    ^^^^  had  any  against  the  plaintiff,  is  barred,  and  his  right  and  title 

in  extinguished  in  favor  of  the  plaintiff.    I  concur  in  thinking 

the  plaintiff  entitled  to  a  decree.     The  order  of  the  lower  Court 

must  be  reversed,  and  the  appeal  decreed  with  costs. 

Appeal  alhwed. 


PRIVY  COUNCIL. 


P.  C*      JOGBNDRO  DEB  ROY  KUT  (Dipbndant)  o.  PUNINDRODBB  KOY 

^^^1  KUT  (PuoiiTirp). 

Bee.  9. 

.  [On  appeal  from  the  High  Court  of  Jndioatnre  at  fort  Wniiam  in  Bengal] 

BvidfiM^—^^mtMs  in  Rtm-^LegUimaeiy. 

In  a  oaie  of  diBpnted  saooesnon  to  a  raj.  A,  one  son  of  the  Bajah,  deoeased, 
was  pnt  into  possession  under  Act  XIX  of  184l»  and  a  suit»  brought  agains^ 
him  on  behalf  of  another  infant  son  B^  filed  on  proof'of  the  Intimacy  of  A. 
A  third  son  0  now  daimed  to  be  entitled  against  A*<  son  on  the  ground 
that  A  was  ill^tim&te,  or  was  the  offspring  of  an  inferior  marriage.  Hddt 
the  decree  in  the  former  suit  was  not  a  bar  to  the  farther  proseoution  of  this 
suit,  nor  would  it  have  been  had  the  issues  in  the  two  suits  been  precisely 
the  same. 

QwBr$~T>cei  there  exist  in  India  (exclnisre  of  the  partibidar  jtirisdiotloDa 
which  are  ezeroised  by  the  High  Ooorts  in  matters  of  probate  and  the  like 
and  which  in  the  case  of  war  might  be  exercised  in  matters  of  piize,)  any 
Court  capable  of  giving  a  judgment  m  rem  ?  (1) 

Thb  appellant  was  the  grandson>  and  the  respondent,  the 
son,  of  Rajah  Snrbodeb  Roy  Kut,  who  died  on  the  14th  January 
1848,   and   disputes   arose   as  to  who  was  entitled  to  sacceed 

•  PmeiU :— Th»  Rioht  Hoh'ew  Sib  Jakis  W.  Colvilf,  S»  M.  B.  Smith,  Sia 

B.  P.  COLLIBR,  AND  SiB  L.  PBBL. 

(1)  See  the  Indian  ETidonce  Act  (I  of  1872),  b.  41,. 


Digitized  by 


Google 


TOL.  XL]  PBIVY  COUNCIL.  34^5 

to  the  gudcbe,  and  the   appellant*8  father,   Mokuraud,  was  pat       ^^71 

in   possession    under    Act    XIX  of    1841.    Thereupon   a  suit    Joobnoro 

was  instituted  on  behalf  of  an  infant  younger  son  of  the  RHJah  DebRotKut 

by    another   wife,    Bajendro     Deb,    the   plaint  alleging    that  j^^"^*"'^^^ 

Moknrund    was  an   illegitimate   son    by  a  slaye-girl.     In  that 

snit   Mokuruud  was  finally  successful,  a  majority  of  the  Sudder 

Court   on   the   8th   February    1853    holding   that   the   illegi-  . 

timacy  of  the  elder  son,  Mokurund,  not  beinfif  proved,  he  could 

not  be  superseded  by  the  younger  son,  the  infant  plaintiff,  but 

they  considered    the  legitimacy   of  the  latter  also  proved  (1). 

They    did    not    absolutely    decide    what  form  of  marriage  had 

been  performed  between  the    Uajah  and    Mokurund's   mother. 

He  had  stated  it  to  be  in  the  Brahmo  form.      Funiodro   Deb 

Boy  was  a  posthumous  son  of  Bajah    Surbodeb,   but  his   name 

was  not  mentioned  in  that  litigation. 

Mokurund  having  died,  left  two  sons,  Chunderseknr  and  the 
appellant.  The  former  succeeded  to  the  gtiddee,  but,  dying 
without  a  son,  was  in  1865  succeeded  by  the  appellant.  In 
the  following  year,  Funindro  being  still  a  minor,  this  suit  was 
instituted  in  his  name  to  oust  the  appellant  on  the  ground 
of  the  illegitimacy  of  his  father,  Mokurund,  the  plaintiff  charging 
that  he  was  not  a  party  to  the  former  suit,  and  that  the  facts  had 
not  been  fully  detailed  in  that  suit,  and  the  decree  had  been 
obtained  by  cuDusion.  He  also  claimed  to  have  a  superior  right 
to  the  inheritance  by  reason  of  his  mother^s  marriage  having 
been  of  a  superior  nature  to  that  of  Mokurund's  mother. 
The  appellant  denied  the  legitimacy  of  the  respondent,  but 
raised  the  issue  in  bar  of  the  suit  that  the  finding  of  the  Sudder 
Court  was  binding  as  having  finally  disposed  of  the  question 
in  reference  to  the  birth  of  Mokurund. 

The  issue  settled  by  the  Judge  of  Rung^ore*  was  in  the 
following  words  :— 

"  Whether  the  decision  of  the  Sudder  in  any  way  operated  as  a  bar 
to  the  plaintiff's  claim,  or  finally  disposed  of  anj  question  in  reference 
(0  the  birth  of  Mokarund  Deb  and  others,  and  which  had  been  decided 
in  that  suit ,  whether  his,  Mokarund  Deb's  mother  was  married  accord- 

(1)  S.  D.  A.,  1853,  159. 
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1871        iBg   to  the  Brahmo,    or  whether-  she  was  of  the   Dhasia  class  ;  and 

JoaBNDBo     ""whether  the  decree  was  obtained  by  collusion." 

Dbb  Roy  Kut     Another  issue  was  raised  as  to  the  nature  of  the  marriage,  but 

PuHWDBo    ^®  evidence  was  taken,  the  Judge  holding  that  there  being   no 

PbbEoy  Kut*  collusion,   the  decree   of  the  Sudder  was  a  judgment  in  rem^ 

giving   Mokurund  a   title   as  the   heir  to  the  raj  against  the 

world. 

On  appeal,  the  High  Court  (Kemp  and  E.  Jackson,  JJ.) 
reversed  that  decision,  on  the  ground  that  the  judgment  was  not 
in  rem,  and  remanded  the  case  for  trial  of  the  other  issuers. 

The  defendant  appealed  to  Her  Majesty  in  Council,  and  tho 
case  came  on  for  hearing  ex  parte. 

Mr.  Doyne  and  Mr.  Mortimer  for  the  appellant  contended 
that  this  was  properly  a  judgment  in  rem,  relying  both  on  the 
Civil  and  English  law  on  the  subject.  Brown's  Civil  Law,  vol.  2, 
2nd  edit.)  863  &  896  ;  Taylor  on  Evidence,  vol.  2,  3rd  edit., 
8.  1487 ;  Starkie  on  evidence,  vol.  I,  2nd  edit.,  215  ;  Duchess  of 
Kingston's  case  and  notes  {IJ  ;  and  Meddowcrofi  v.  Huguenin  (2). 
They  also  referred  to  Kanya  Doll  v.  Badhachum  (3),  Meer 
Tiahadoor  Ali  v.  MussamiU  Suneechuroo  (4),  and  Act  VIII  of 
1859,8  2 

Their  Loedships  gave  the  following  judgment  :— 

This  appeal  is  brought  by  Jogendro  Deb  Roy  Kut,  the 
defendant  in  the  suit,  out  of  which  the  appeal  arises,  i^iast  a 
decree  of  the  High  Court  which  overruled  a  decree  of  the  ZilUh 
Court,  whereby  a  judgment  in  a  former  suit,  which  had  been 
pleaded,  was  declared  to  be  a  bar  to  the  further  prosecution  of 
this  suit,  and  directed  that  the  cause  should  be  remanded  to  the 
Zillah  CouH^for  triri  upon  the  other  issues  raised  therein. 
This  was  the  only  point  before  the  High  Court,  and  the  only 
point  which  is  now  legitimately  before  their  Lordships. 
Mr.  Doyne  indeed  suggested  that  their  Lordships  might  give 
certain  directions  concerning  the  further  trial  of  the  suit  if  it 

(1)  2  Sm.  L.  C.  6th  edit,,  693.  (3)  Case  168  of  1866  j  6th  April  1867. 

(2)  3  Court.,  403 ;  4  Moore's  P.  C,      (4)  6  W.  R.,  157. 
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went  back  to  be  tried  in  the  Zillah  Gonrt,  but  that  eonrse  wonkl        Wi 

be  entirely  contrary  to  the  practice  of  this  tribunal.  The  ground     JoenrDBo 

ofi^pealtothe    High  Court  was  that   the    learned  Judge  waS  ^"  ^' ^" 

wrong    in  ho  Idiog    that  the   decision  of  the  late  Sudder  Court*    Fviriititto 

dated    8th     February    1858^    was  a   judgment   tn  rem,  and  as 

Boch  a  bar  to  die  present  suifc.    The  High    Court's  judgm)?nt  ia 

to  this  effect : — ''  The    Judge  holds    that  that  judgment  of  the 

Sudder  Court  was  a  judgment  in  remy  declaring  the  title  of  the 

defendant,    Mokurund    Deb,    to  the  disputed    raj,    and  conse* 

quently  that  that    jndgpnent  was  a    binding  judgment,  not  only 

against  the  patty  in  that  case,  but  against   all  the  world,  and  it 

follows,  according  to  the    opinion  of  the  Judge,  that   that  judg-> 

ment  was   decisive    against  the    present    plaintiff,  and  that  the 

present    plaintiff    cannot    consequently    succeed/'    They  then 

refer  to  the  judgment    of  the  Full  Bench  in    the  case  of  Kavya 

Loll  y.  Badh<ichum(l),  in  which  the  lawwas  laid  down  thatJQdg<> 

ments  of  this  descdption  were  not  judgments  in  rem,  but  judg* 

ments  inter  partes.    They  also  say  ; — "  It  is  evident   that  the 

issues  which   xrere  raised  in  the  former    suit   are    by  no  means 

identical  with  the  issues    which'  arise  in  this  case.    The  plaintiff 

or  his  representative  was  in  no  way  a  party  to    the  former  judg* 

ment^  and  was  not  represented  in  that    suit,  and  the  decree  then 

passed  can  in  no  way  be  binding  upon  him.    The  decision  of  the 

Judge  must  be  reversed,  and  the  case  remanded  to  him,  in  order 

that  he  may  try  the  remaining  issues  which  arise  in  it.''   There* 

fore,  it  is  perfectly  clear    that  the  question    which  I  have  stated 

is  the  only  question  which  now    presents  itself    for  their    Lord* 

ships'  decision. 

Their  Lordships  do  not  think  it  necessary  to  embarrass  them* 
selves  with  much  discussion  considering  the  nature  of  a  judg- 
ment in  rem,  technically  so  calif d.  It  appears  to  them  to  be 
extremely  doubtful  whether  there  ezisto  in  India  (exclusive  of 
the  particular  jurisdictions  which  are  exercised  by  the  High 
Courts  in  matters  of  probate  and  the  like,  and  which  in  the 
case  of  war  might  be  exercised  in  matters  of  prise)  any  ordinary 
Court  cupable  of  giving  what  can  be    called   technically  a  judg« 

(1)  Case  '158  of  1866 ;  6tfa  AprU  1867. 
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^^^^        ment  tn  tim,  but  they    will  look  to  the  substance  of  the  thtiig^ 

JoowfoRo    and   consider    whether   there  is   any  reasonable  ground  for  the 

J>iB  KoT  KtJT  contention   that  the  effect  of  a  judgment  in  rem  ought  to  be 

PoKiTOio    giren  to  such  a  judgment  as  that  which  was  pleaded  in  this  case. 


Now  the  circumstances  of  the  former  suit  were  these  :*— 
Bajah  Snrbodeb  Roy  Kut,  the  father  of  the  respondent*  and 
grand&ther  of  the  appellant,  died  in  1 850^  and  there  arose  a 
contest  among  the  members  of  his  family,  children  by  varione 
wives  or  concubines,  as  to  who  should  succeed  to  the  raj,  and, 
with  the  raj,  to  the  possession  of  the  property.  It  is  admitted 
that  the  succession  is  impartiable,  and  on  the  death  of  a  Rajah 
passes  to  the  eldest  of  the  sons  of  equal  rank  ;  and  it  is  further 
alleged,  though  not  perhaps  admitted,  that,  according  to  the 
custom  of  the  &mily,  the  issue  of  one  kind  of  marriage  is  to  be 
preferred  to  the  issue  of  another  kind  of  marriage.  On 
Fnrbodeb's  death,  Mokurund  Deb  fthe  father  of  the  appellant), 
the  eldest  of  his  sons,  was  put  into  possession  by  a  summary 
award  of  a  Court  of  Justice  under  Act  XIX  of  1841.  Upon 
that,  Ranee  Bissessciree,  one  of  the  three  surviving  wives  of  the 
late  Rajah,  in  conjunction  with  another  person,  brought  a  suit 
on  behalf  of  her  infant  son  Rajendro  Deb,  in  order  to  have  tha^ 
order  of  the  Court  set  aside,  and  to  recover  from  Mokurund  Deb 
the  possession  of  the  raj  and  the  possession  of  the  property  that 
went  with  the  raj.  The  suit  necessarily  involved  two  issues  ; 
One  of  them  was  the  legitimacy  of  the  plaintiff,  who  insisted 
that  his  mother  had  been  married  to  the  deceased  Rajah  under 
the  Oundharbo  form  of  marriage.  If  he  succeeded  in  proving 
that  he  had  to  go  a  step  further,  aud  to  prove  that  Mokurund 
Deb,  his  elder  brother,  was,  as  he  alleged,  illeflfitimato,  that 
he  was  the  son  of  a  woman  who  had  not  been  married  to 
the  Rajah  at  all,  but  the  son  of  a  slave-girl.  The  Court 
of  first  instance  found  in  favor  of  the  plaintiff  in  that  suit, 
it  went  by  appeal  to  the  Rudder  Court.  The  Judges  of 
that  Court  were  divided,  but  the  majority  found  that  the 
plaintiff  in  that  suit  had  made  out  his  title  to  be  legitimate 
by  the  Gundharbo  marriage  ;  and  as  regards  Mokurund  Deb, 
they  found  that  he  also  was  legitimate,  though  they  do  not 
appear  to  have  found  in  torms   that  he  waa    the   issue   of  a 
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marriage  in  tbe  Brahmo  form,  wbioh  was  what  be  bad  pleaded.        ^^^^ 
^Cbej  »eem  to  have  thought  that,  by  reason  of  the  declarations     Joorndro 
^d  acknowledgments   of  his  father,  be  must  be  taken  to  be  ^"^  ^"^  ^^ 
legitimate ;   and   that   being  at  least  in    equal  rank  with  the     Funinhbo 
plaintiff  in  that  snit,   and  being  the  elder^  he  was  a  between 
those  two  partiea  entitled  to  saoceed  to  the  raj. 

In  the  present  case  the  plaintiff  comes  forward  and  raises,  no 
doubt,  the  same  question  that  was  raised  in  the  former  suit,  as 
to   the  illegitimacy   of  Mokurund  Deb,  but  he  also  raises  the 
question  of   a  priority  of  right  by  reason  of  the  superior  nature 
of  the  marriage   between  the   original  Bajah  and  his  mother. 
The  issues  in  the  two  suits,  therefore,  are  not  precisely  the  same% 
But  if  they  had  been  precisely  the  same,  their  Lordships  would 
still  have  been  of  opinion  that  the  decree  in  the  former  suit  ia 
not  a  bar  to  the  further  prosecution  of  this  suit.    They  think 
that  this  case  cannot  in  any   decree  be   likened  to  those   which 
sometimes  occur  in  India,  wherein  the  interest  of  a  joint  and 
undivided  family  being  in  issue*  one  member  of  that  family  has 
prosecuted  a  suit,  or  has  defended  a  suit»  and  a  decree  has  bee» 
made  in  that  suit  which  may  afterwards  be  considered  as  bind . 
ing  upon  all  the  members  of  the  &mily,  their  interest  being 
taken  to  have  been  sufficiently  represented  by  the  party  in  the 
original  suit.    It  is  clear  that  in  this  case  all  the  members  ef 
the  family  bad  conflicting  interests.    If  such  a  suit  as  the    first 
suit  were  brought  here  and  tried  according  to  the  law  of  this 
country,  there  could  not  be  a    pretence   for    saying  that   the 
jud^lfment  in  it  WM  anything  like  a  judgpnent  in  rem,  or  that  it 
could   bind  any  but  the  parties   to   the  suit.     It  would  have 
been  a  mere  suit  for  possession  by  a  party   claiming  to  have 
a  preferable  right  to  the  party  in  possession»''and  having  failed 
to  establish  that  case  by  proving  the  illegitimacy  of  the  othev 
party. 

It  therefore  seems  to  their  Lordships  unnecessary  to*  consider 
whether  an  ordinary  Zillah  Court  in  India  could  in  any  case 
pass  a  decision  which  would  have  the  effect  contended  for  at  the 
bar  in  this  case,  mz.,  that  of  determining  the  legitimacy  of  i^ 
party  against  all  the  world.  It  is  sufficient  for  their  Lordshipa 
to  say  that  thejudgment  pleaded  in  this  case  in  bar  cannot  be 
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_1871        treated  ad  one  of  that    natar©  upon  amy  principles,    whether 

JoGBNoso     derived  from  the  Engliah  tew  or  from  the  law  and   practice  of 

DEBRoYKtTt  j^^j^  which  can  be  applied  to  it,  and  that  they  mast  humbly 

J*uNiNDEd    advise  Her  Majesty  to  dismiss  this  appeal.     It  ia  an  ea?   parte 

appeal,  and  it  is  therefore  unaeoessary  to  say  anything  about 

costs* 

Appeal  diamissecL 
Agent  for  appellant :  Mr.  MortimBr. 


July  10. 


ORIGINAL  CIVIL. 


Before  Mr^  Justice  Matpherson, 

IHTHBMITTEROP  AUDHUBCHIJNDBA.  SHAW  ANDOTBSas,  AND    15   THB 
1 8  73  BIATTRR  DP  ACT  XI  OF  1840  AS  AMNEDED  BY  BbNO.  ACT  III  OF  1873. 


•  MancUm^uB— Matter  concerning  Bevenue^-^Lieenee  to  *^I  LiqUov^^uriiSiciio^ 
of  Sigh  Oot^H'-Act  XI  of  1849,  ».  %^Being.  Act  III  </ l873»ii  1— 
21  Geo-  Hi,  e.  70,  «.  8. 

Under  Act  XI  of  1849,  ?,  9,  as  amdnded  by  Beng.  Act  til  of  1873,  a  I, 
wbenever  a  license  is  granted  for  the  retail  sale  6f  ititozicatHnc  liquors,  tike 
Collector  is  authorised  to  demlind  '*  snoh  fee,  tax,  or  daty  M  may  from  tiitte  tti 
timi  bo  l&ted  with  the  Sanctioa  of  the  Board  of  Berenne,  or  a  fee,  tax,  or 
duty,  adjusted  or  regulated  ia  suoh  manner,  and  in  aooordance  with  such  rules 
as  the  Board  of  Bevenue  may  presoribe."  The  Board  of  BcTenue  baring 
notified  that  liqoor  licenses  for  the  year  ending  March  ^Ist,  1874>  ^ocdd  be  pat 
DP  to  public  auction,  certain  licensed  liquor  vendors  moviKl  the  'Rifjh  Court  for 
a  manAamus  to  compel  the  board  of  Aevenue  io  itosae  role*  ptvSoriKiiig  tbb 
fee  payable  for  licenses.  Held,  ""that  the  matter  wholly  related  to  tlie  revioue 
and  therefore  by  21  Ueo  III,  o.  70,  s.  8,  the  High  Court  had  no  jnrisdiotioo. 

On  the  8Dth  |of  June,  Mr.  Woodro;ff^,  on  behalf  t>t  certain 
licensed  vendors  of  spirituous  liquors  in  Calcutta,  obtained  a 
rule  calling  on  the  Board  of  Revenue  to  show  cause  why  a  writ 
of  mandamus  should   not  issue  conimauding  them    t6  comply 
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wiih  tiie  requirepseDiis  of  s.  9,  «Aot  XI  of  1849  (V)  as  aitieBcied       1873 

by  Bong.    Act  III  of  1873,  s,  1  (2),    by  prescribinij  rules  in      ittTUE 

accordance. with  which  the  fee,  tax,,  or  duty  payable  in  respect  MATna  of 

of  licenses  for  the  retail  sale  of  spiritaoas  and  fermenteol  liquors,     Chvshbil 

Shaw 
granted  and«r  the  above-mentioned  Act,  might  be  adjusted  and       ' 

regiilated.  ull^'or 

The  rule  was  obtained  upon  affidavits  which  stated  inter  alia       1349. 
that>  on  the  7th   Jnne  1873,  a  notification,  signed  by  "  W.  H. 
Rylandi  Officiating  Superintendent  of  Excise,^'  was  issued  from 
the  Calentta  OoUectorate  to  the  following  effect  :-^ 

That  licenses  for  the  retail  sale  of  liquors  in  Calcutta  to  the 
close  of  tho  year  ending  3lRt  March  1874  would  be  put  up  to 
auction  on  the  23rd,  24tb,  and  25th  June  1873 ;  that  a  complete 
list  of  all  the  shops  for  which  licenses  would  be  offered  was 
open  t6  general  inspection  at  the  CoUectorate,  and  that  the 
number  of  shops  would,  under  no  circumstances,  be  increased 
during  the  year ;  that  the  auction  would  be  lield  subject  to 
the  fol  lowing  conditions : — (a)  that  the  Collector  did  not  bind 
himself  tci  accept  the  highest  bid  ;  (b)  that  the  settlement  with 
the  accepted  auction-purchasers  would  be  contingent  on  approval 
jby  the  Police  authorities  of  the  proposed  locality  of  the  shop, 
and  the  character  of  the  applicant  for  a  license ;  two  subsequent 
conditions  had  reference  to  the  deposit  payable  by  the  auction' 
purchaser,  and  to  its  return  or  forfeituto  in  special  cases.  In 
conclusion  the  notification  stated  that  the  right  to  sell  liquors 

(I)   Act  XI of  1849,  f.  9.—"  When-  *'  9.    Wheneyer    a  license   eluJl    be 

even  license   shall  be   granted  under  granted  mider  this    Act,  the    Collector 

this  Act,  the  Collector  shall  be    author-  shall   be    tctiVhorised    to    demacd,    in 

ised  to  demaiK^  in  eotisMeratioa  of  oofisideMUson  of  the  privilege  granted, 

the  privilege  granted,   snch  fee,  tax,    or  such  fee,  tax,  or  duty,    as   may,  Crem 

datyat  msy,  from  time  to  time,    be  time  to  time,  be  fixed  with  the  sanction 

Iwith  tba  aaiiolioii  >o£  the   Board  ofth^Boaid  of   Revenue;    or  a   fee. 


fd  Cnstomi,    Salt,   and  Opinmi    and  tax,  ordnty,  adjaiW.  «c    regnksted  ia 

snch  fee,  tax,  or  duty  may   be   made  snch  manner  and  in   accordance    with 

i)ay*Weili  advance,  or  at  such   peribd  such  rules  as   tbe  Board    of  Eevenn* 

asmi^be«etUedbytibe  OdkDtar/'  »ay  ^psescribe  j  sad  Bach  fee,  tax,  or 

(2)  Beng.  Aei  III  of    187J.    #.    L—  duty  shall  be   specified  in    the  license^ 

^*Fors.9  of  the  said  Act  XI  x)f  1S49,  and  shaU  be  payable  inadmnoe.'cr  at 

the  following  Beotton   shaTl  \rt  stibstr-  such  periods  as   the  said  Board  may 

tuted:—  aireot." 
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W»'       would  be  put  up  to  auction  at  an  upset  price  equal  to  tbe  preeent 

Inthc      monthly  license  fee«  and   that   further    information  r^arding^ 

^S^b'    ^^  auction  might  be  had  on  application  at  the  Colleotorate. 

^8^w^        The  affidavits  proceeded  to  sUte  that,  upon  application  U> 

— '       Mr.  A.  Money,  the  member  in  charge  of  the  Excise  Departmeni 

lUTmoB  of  the  Board  of  Revenue  in  Calcutta,  for  a  copy  of  the  rules 

^"^im!^   framed  under   e.    1   of  Beng.    Act  III  of  187S  to  adjust  or 

regulate  the  fees  payable  in  respect  of  licenses  under  the  Act,r 

and  also  for  a  postponement  of  the   proposed  auction,  Ae 

applicants  were  informed  that  no  rules  bad  been  framed,  but 

that  the  conditions  of  sale  specified  in   the  notification  of  the 

7th  Jnne  1873  embodied  the  orders  given  to  the  Superintendeni 

by  the  Board  in  accordance  with  the  provisions  of  the  Act,  ani 

that  the  auction  could  not  be  postponed. 

On  applying  for  tbe  rule,  Mr.  Woodroffe  contended  that^  under 
Beng*  Act  III  of  1873,  s.  1»  the  Board  of  Revenue  were 
bound  to  make  rules  fixing  a  certain  fee  for  lieen^es  ;  that  no 
rules  whatever  bad  been  made  ;  that  the  price  whitfh  might  be 
obtained  at  an  auction  was  not  a  fee,  tax,  or  duty  ;  that  the 
notification  specified  no  uniform  fee^  each  license  was  to  be  put 
up  to  a  separate  auction  ;  and  that,  with  the  exception  of  the 
provision  as  to  an  upset  price,  nothing  whatever  was  fixed  finally^ ; 
the  notification  proposed  to  sell  in  the  first  instance  and  to 
leave  it  to  the  purchaser  to  settle  afterwards^  as  best  he  could, 
with  the  Police,  whidi  was  in  c&rect  oontraventioni  of  the 
provisions  of  the  Calcntta  Police  Act  (Beng.  Act  IV  of  186e, 
Bs.  36,  37)  which  made  it  a  condition  precedent  to  the  obtaining 
a  license  that  the  applicant  should  first  satisfy  the  Police 
authorities  as  to  hia  character. 

Aiter  the  rale  issued,  a  counter-affidavit  was  filed  by 
Mr.  T.  B.  Lane,  Secretary  to  the  Board  of  Revenue,  who  therein 
stated  that  the  Board  had  prescribed  rules  ia  accordance  with 
the  Act,  such  rules  being  contained  in  a  letter  addressed  to  the 
Abkari  Superintendent  of  Caleatta,  and  that  the  rules  so 
prescribed  were  embodied  in  the  notification  ef  the  7th  June. 

The  AdvoeaU'General  offg.  (Mr.  Paut^^  and  the  SUmding 
CauMtl  (Mr.  Kennedy)  shewed  cause. 
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Mr.  Wooirofft  and  Mr.  Branaouva  aopport  of  the  mle.  1873 

Th«    AdvocaU'Omteral   contended    that   the    Gonrt   bad  bo  iiattbb  or 
power  to  iasue  the  mandamus.    The  High  Conrt  has  the  same    ^^^^^ 
powers  only  as  the  Snpreme  Court  formerly  possessed^  except  in     8baw. 
ao   far   as    those    powers    have  been  oortailed  by  lej^slative      iJTtrb 
enactment    Bat  21    Goe.  Ill,   o.  70,  s.   8»  enacted  that  *'  the  MATna  or 
Supreme  Court  shall  not  have  or   exercise  any  jurisdiction  In     '  1849. 
any  matter  concerning  the  revenuei  or  concerning  any  act  or 
acts  ordered  or  done  in  the  collection  thereof,  according  to  the 
usage  and  parties  of  the  country,  or  the  Begulatif^ns  o{  the 
Goyemer-General  in  Council/'    The   mode  of  levying  fees  on 
licences  is  a   matter  wholly  concerning  the  revenue  and  its 
collection.    S.  36  of  Act  XXI  of  1856  (I),  which  regulates  the 
grants  of  licenses  in  the  mofussil,  is  wider  in  its  terms  than  s.  9 
of  Act  XI  of  1850,   nnder  which    licences  in  Calcutta  were 
granted ;  the  latter  Act  was  therefore  amended  by  Beng.  Act  III 
of  1873,  and  the  section    was  amended    is  suflSciently  wide  to 
enable    the  Board    of  Bevenue  to   put  up    liceupes    to  public 
competition.     The  Act  does  not  require  the  publication  of  the 
rules  in  any  particular  way  ;  and  the  affidavits  upon  which  the 
rufe  was  granted  afford  themselves  a  conclusive  answer  to  the 
application,  since  they  show  that  the  conditions  of  sale  contained 
in  the   notification  of  the  7th  Jutie  embodied  the  orders  of  the 
Board  of  Revenue.    Assuming  rules  to  have   been  made,  the 
High  Court  cannot  try  the  question  whether  or  not  those  rules 
are  legal  on  the  order  show  to  cause  against  a  mandamus.  When 
a  public  body  is  vested  with  discretionary  powers,  the  Court  will 
not,  by  mandamnB,  interfere  wiih    the  manner  in  which  those 
powers    are    exercised — Qaaper    v»     The    Civil   Service    Com^ 

miegioners  (2). 

• 

(1)     Act    XXI  of  1S66;    ■     86.—  from  time  to  Umo,  be  fixed  with  the 

''Whenever   a   license    fnr  the    retail  lanction    of    the   Board  of  BoTenaei 

■ale   of    tDonntry    etiirits,    taree,    and  and  eoch  tax  or  dnij  ehall  be  epecified 

pnchwye,  or   intoxicating  droge,  shall  in  the  Hoense,  and  eball  be  payable  at 

be  granted  under  this  Act,  the  CoUec-  such  periods  as  the  laid  Board  may 

tor  shall  be   authorized  to  demand,  in  direct.          *            *           m           ^ 
consideration  of  the   pririlege  granted, 

snoh  a  tax  or  dutj»  or  a  tax  or  duty  (2)  Reported   in  the   Tvne%    of  tha 

adJQsted  on  such  principles,  as   may,  26th  April  awl  7lh  May  1872. 
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1^7^  Mr.  Branson^  in   support    of  iho  rule,  advanced  the  same 

In  T9S  argaments  as  had  been  used  by  Mr.    Woodroffe  when  he  moved 

^^^Bvl  ^^^  ^^^  ^'®'  *°^  contended  that  21  Geo.  Ill,  c.  70,  s.  8,  did  not 

Ohunori.  prevent  the  Court  from  iuterferine  in  the  matter. 

8H4W.         *" 

liTtHi         Maophibson,  J.,  discharged  the   rule  with  costs,  observiflg 
Acrxi  Of    *at  ^^^  matter  wholly  related  to  the  revenue,  and  the  Court 
18*^'       therefore  had  no  jurisdiction. 

Buk  diseharged. 

Attorney    tor   the     Board     of     revenue:    The    Oavemmmt 
Solicitor. 

*     Attorney  for  the  licensed  vendors  t  Mr*  Pittar. 


IN  THE  INSOLYBNT  COURT. 


Before  Mr,  Jnatice  Poniifex* 
In  re  HOWARD  BROTHERS,  iMsoLTBirTs. 

ln$olDent  Ad  (11  f  12  VieL,  «.  21),  t.  b^^unsdieUot^^Iniolvent  Trader-^ 
*^^^  '•  EeMe'^—CoeU  of  OppoeUufu. 


The  word  "  resido*'  in  s.  6  of  the  Insolvent  Act,  when  applicable  to  the 
insolTenoy  of  traders,  inolndes  an  occupation  for  the  purpose  of  trading,  whether 
or  not  aooompanied  by  sleeping  or  dwelling  (1). 

Oh  the  hearing  of  the  insolvents^  petition  for  their  discharge, 
the  f ollowbg  facts  were  proved  :— The  insolvents  were  traders  : 
their  Chief  office  was  at  Mir^aporo,  but  Uiey  had  a  branch 
office  in  Calcutta,  which  was  managed  by  an  agent  receiving  a 
fixec^  salary  :  the  name  of  the  insolvents'  firm  appeared  on  a 
signboard  at  the  door  of  the  Calcutta  office,  and  their  good^ 
could  be  obtained  on  the  premises  ;  but  the  accounts  of  the 
Calcutta  business  were  kept  in  the  Mir^apore  books  under  the 
heading  "  Calcutta  branch."  Carr,  one  of  the  insolvents,  lived 
at  Allahabad,  and  no  member  of  the  firm  lived  in  Calcutta. 

(1)  See  In  the  maJLter  of  Tariney  Churn  Goho,  ante,  App.,  p.  26. 
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Baboo  KaUynath  Mittet,  on    behalf  of   a  creditor    of   tbe        W8 
iosolyent  Carr,  opposed  his   discharge   upon  the  ground   that^  in  re  Howard 
under  s.  5  of  the  Insolvent  Act>  the   Coart  had  no  jarisdiction,    BJ^o'^^s* 
BiQce  the    insolvent  did  not  reside  in  Calcutta.     He  referred  to 
Jn  rt  Ttethins  (1),  In  re  Oockburn  (2)>  and  In  re  Oartner   (3)^ 
He  stated  that,  in  the  last  mentioned  case,  the  insolvent  carried  on 
business  in  Calcutta^  bat  dwelt  ontside  of   Calcutta,   and  thafc 
Norman^   J.,  had    accordingly  dismissed   the  petition^   holding 
that  this  Court  had  no  jurisdiction.     He  also  asked  for  costs  of 
the  opposition* 

Mr.  Lowe  for  the  insolvents  was  not  called  upon. 

PoNTiPM,  J. — I  consider  that  the  word  ^'  reside^*  in  s*  5  of 
the  Insolvent  ^ctj  when  applicable  to  the  insolvency  of  traders^ 
inolndes  and  occnpation  for  the  purpose  of  tradings  whether  or 
not  accompanied  by  sleeping  or  dwelling.  It  is  said  that 
Norman,  J.,  held  otherwise;  but  if  the  case  before  that 
learned  Judge  related  to  a  trading  insolvency,  I  feel  compelled 
to  differ  from  him.  I  think  that  in  this  case  the  insolvents  are 
entitled  to  their  discharge. 

'With  regard  to  the  application  for  costs,  I  am  of  opinion  that 
there  must  be  a  substantially  successful  opposition,  or  that  some 
material  benefit  must  accrue  to  the  estate  therefrom  before  costs 
can  be  allowed.  Neither  of  these  conditions  has  been  satisfied 
in  the  present  instance ;  I  therefore  refuse  costs. 

Discharge  ^rarUedr. 
Attorney  for  the  insjolvents :  Mr.  Carrulkers, 

Attorney  for  the  Official  Assignee :  Mr.  Dignam. 

^)  l^.L.  R^O.  0.,^  Appears  that     ihe     insotTent    Waa  « 

•{2)  2  I.  J.,  ^^  S.,  326.  trader,  bat  there    Ib  mothing  to  ahow 

(S)   Theoaae  which  Wm  decided  oa    Where  the  trade  Waa   carried  on.    A  ' 

the  18th  of  Jame  1868  ia  not  reported;  bote  of  the  case  in  the  hooka  of  the 
tint  the  dianiasal  of  tke  petitioB  for  Oflloial  Assigaee  is  equally  sileat  om 
want  of  jariadiotion  ia  mentioned  in  this  point,  bat  atates  that  the  insolveat 
WyUet  Y.  Oitriti^  (a).  I'rom  the  lived  oataide  of  Caloatta.-^Repor^tff't 
iadfcrtiaement  of  sale  of  the  inaoWenta'  HoU. 
tfeotS   ^OBtfuned    in   tkat   raport,    it 

[a)  I  B.  It.  R.,  0.  a,  80. 
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APPELLATE  CIVIL. 


187S  Before  Mr,  Jtutioe  Jachaan  and  Mr,  JwHce  MUter. 

March  18. 
^ . KAL^B  GOOMAE  CHATTR&JBB  (Difwdavt)  v.  SIDDflSSSUR 

MUNDUL  (PLAnreiF?).* 

KasM',  LiahUiiy  of -- Attachment  ofProperiy  in  SsBeoution  of  Decree  --Failmn 
to  return  Property  attached  on  saHefaction  of  the  Decree-^Beng.  Act 
ro/1863,M.4^  8. 

In  a  Buit  brought  agatnafc  the  plfiintiff  in  the  OoUeotor^f  Oonrt  for  arreara  of 
irent,  a  decree  was  obtained,  and  a  warrant  was  issued  for  the  attaohraeat 
of  certain  moveable  property  belonging  to  the  plaintiff.  The  warrant  was 
addressed  to  the  Nasir  of  the  Oolleotor's  Court,  and  was  hy  him  delivered  to  . 
one  of  the  registered  peons  of  the  Court  for  ezeontion.  The  peon  reported 
}o  the  Kalir  that  he  had  attached  the  property  in  question,  and  had  placed 
H  in  charge  of  certain  persons  whose  receipt  for  it  he  produced  and  filed. 
Subsequently  the  plaintiff  paid  the  amount  of  tile  decree  into  Coart,  and  aa 
order  was  made  releasing  his  property  from  the  attachment.  A  peon  was  wmA 
to  restore  the  property  to  the  plaintiff,  but  the  persons  in  whose  charge  it  WM 
said  to  hare  been  left,  alleged  that  they  had  never  taken  possession  of  the 
property,  and  the  peon  was  unable  to   restore  the  property  to  the  plaintiff. 

in  a  suit  brought  by  the  plaintiff   against  the  Nasir  to  recover  the  property  or 
its    valne,  hOd   that    the     Nazir    was  not   liable,   Bengal    Act  V   of    180S 

having  altered  the  relation  which   formerly  existed  between  the  Nasir  aAii  4^ 

peons  of  the  Revenue  Courts,  and  put  them  in  the  position  of  paid  servants  of 

Government. 

Tbs  respondent  broaght  this  sait  against  the  Nazir  of  the 
Collector's  Court  of  the  24-Pergannas,  to  recover  the  value  of 
certain  property  which  had  been  attached  under  the  following 
circnmstances  : — A  suit  had  been  brought  against  the  respondent 
by  his  semindar  under  Act  X  of  1859  in  the  Depnty 
Collector's  Court  for  arrears  of  rent,  and  a  decree  had  been 
given  against  him.  In  execution  of  that  decree*  a  warrant  was 
is8i;ied'  by  the  Deputy  Collector  to  attach  certain  of  the 
respondent's  moveable  property  :  and  the  warrant,  which  was  a 

•Special  Appeal,  Ko.  967    of  1871,  from   a   decree  of     the  Judgp  of  t*^ 
24-Pergnnna8,    dated  the  SOth  May   1871,  affirming   a    deoree    of  the  Mnwia 
that  district,  dated  the  3lst  August  1870. 
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written  dooatnent,  l)eiDg  oi^e  of  the  forms  prescribed  for  adoption       ^^^^ 
by   the    tlevenne    Coarts*  was  addressed  to   the  Nazir  of  the       Ealba 
Colleotor's    Ooitrt,   the    appellant,    and    delivered    by  him  to   ghjSmbjib 
one  of  the  registered  peons  of  the  Gonrt  for  execution.    The  v, 

peon  reported  to  the  Nazir  that  he  had  attached  certain  ^ukdvu 
property  which  was  specified^  and  placed  it  in  the  custody  of 
certain  persons,  and  he  filed  a  document  called  a  zimmanama, 
purporting  to  be  a  receipt  for  the  property  attached.  After  the 
attachment  of  the  property,  the  present  plaintiff  paid  the  amount 
of  the  decreK9,  and  an  order  was  obtained  directing  that  the 
i^tached  property  should  be  released.  A  peon  was  accordingly 
despatched  to  restore  the  property  to  the  present  plaintiff:  but 
the  'persons  in  whose  charge  it  was  said  to  have  been  placed 
alleged  that  they  had  never  taken  possession  of  the  property^ 
and  the  peon  was  therefore  unable  to  restore  the  property  aa 
directed  by  the  Court.  Upon  this  the  plaintiff  brought  the^ 
present  suit  against  the  Nasir  of  the  Collector's  Court  for  th& 
yalue  of  the  property  attached,  on  the  ground  that  the  Court 
having  taken  possession  of  his  property  was  responsible  for  the- 
joes  which  had  accrued  to  him  in  consequence,  and  was  bound  to- 
restore  to  him  the  property  or  its  value. 

The  lower  Courts  both  held  that  the  Nazir  was  liable  for  the- 
f nil  amount  claimed.  The  Judge  found  that  the  decree*holder, 
acting  in  collusion  with  the  peon,  had,  under  color  of  the 
attachment,  forcibly  taken  away  the  plaintiff's  property  ;  that  no 
personal  misconduct  attached  to  the  Nazir  himself  in  the- 
matter ;  but  that  as  the  warrant  of  attachment  was  addressed  to 
him,  he  must  be  held  responsible  for  thefmisconduct  of  the 
attttching  peoo,  who  was  his  subordinate.  The  material  points 
of  the  Judge's  decision  which  are  referred  to  in  the  judgment  of 
the  High  Court  were  as  follows  :— 

**  It  is  tme  that  the  responsibility  of  the  Nazir  is  not  declared  im 
«.  99,  Aet  X  of  18  9,  in  the  same  express  terms  which  are  used  in 
8.  t33.  Act  VIII  of  1859,  hut  it  appears  to  me  that  such  an  ezpresa 
declaration  was  not  reqoisite  in  either  caae.  An  action  assuredlj  would 
not  lie  against  the  Nazir  for  the  act  of  attachment,  or  for  any  other 
act  done  in  execution  of  the  order  of  the  Court,  but  it  does  lie  here 
because  he  does  not  execute  the  order  of  the  Court  for  the  reatoratioo 
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1873        of  the  propert}^  and  because   his  inability  to  i^esiore  the  property  arisen 

^^      ""  *rom  his  own  negligence  and  want  of  doe  <»re  of  the  piopeiiy  of.  which 

CooMAE      ^^  assumed  the  cnstody.    The  ofl&cer  eoEecoting  the  writ   is  &e  Na&ir 

CHAmaju  and    not  the  piaddt  who  is  a  mere  subordinate  of  the  Nazir,  an  agent 

SiDDmso     "''^hom   he  is  empowered  to  employ,    but    not  an  agent  on  whom  he  is 

HvKDUL.     empowered  to  devolve  his  own  liabilities.    The  appellant  contends  thaf 

nnder  the  teims  of  s.  4,  Beng.   Act  Y  of  1863,    the  pi€tda  is  the  only 

officer  who  can  be  employed  in  the  service  or  ezeciition  of  theprooess 

of  the  Court ;   but  he  selects  his  own  piadoB ;  and  it  does  not  ii^hyw 

that  he  is   relieved  from  his   responsibility  by  his  employment  of  the 

authorized  services  of  the  p^sons  whom  he  appoints  with  the  sanction 

of  the  Court. 

''It  is  urged  that  there  is  this  difference  between  the  l^asir,  and  tfao 
Sheriff  of  an  English  Country,  that  the  Naidr  cannot  appoint  his  fftocla^ 
without  the  approval  of  the  Court,  whereas  the  appointment  dt  the  bailiffs 
liesin  the  hands  of  the  Sheriff  alone :  but  I  cannot  see  that  this  practies* 
jf  it  be  truly  stated,  affects  in  any  degree  the  responsibility  of  either. 
The  writ  as  the  ACaosif  shows,  is  directed  to  the  Nazir,  and  he  is 
bound  to  see  that  it  is  properly  executed*  either  by  himsdf  or  by  his 
Tpiada9 ;  and  if  loss  arises  from  his  want  of  due  care,  either  penonaily  or 
through  his  sobordinates,  he  is  responsible  fxgt  it. 

The  Judge  accordingly  condemned  the  Nazir  to  pay  to  the 
plaintiff  the  fall  valae  of  the  property  attached.  From  this 
decisioD  a  special  appeal  was  preferred  to  the  High  Coart. 

The  Legal  Bemembraneer  (Mr.  BeU^  and  Baboos  UtmoclaproMd 
Banerjee  and  Juygodanund  Mooketjee  for  the  appellant. 

Mr.  /.   S.  Bochfort  and    Baboo  MuUtf  LaU  Mookerjee    for 
the  respondent. 

The  Legal  Bemembmcer,  for  the  appellant^  contended  that  the 
plaint  disclosed  no  cause  of  action  against  the  Nasir.  Ko  personal 
misconduct  was  attributed  to  the  Nasir :  the  utmost  that  was 
alleged  against  him  was  that  he  had  been  guilty  of  oonstroetive 
negligence  through  the  miRconduct  of  the  peon,  who  was  his 
subordinate.  The  judgment  of  the  lower  CDurt  Was  based  upon 
a  fancied  analogy  between  the  Sheriff  of  an  English  county  and 
the  Naftir  of   a    mofnasil  Court*    But  in   reality  there    is  aa 
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•ort  of  roccmblapce  between  Ibe  two— OHoy  Chunder  DuH  ▼.  18^ 
Bnkitu  (1).  [Jacksoh.  J. — ^There  is  no  necessity  to  go  into  tbat  Kaub 
point,  there  is  clem-ly  no  resemblance  between  the  two.]  The  cJ^*'^**^ 
action  of  the  Nazir  from  first  to  last  was  perfectly  regular.  The  r. 
warrant  of  attachment  was  issued  under  s.  98  of  Act  X  of  1859 :  ^m^^ 
and  was  addressed  to  the  Naarir  in  the  form  given  in  the 
Sebednle  of  the  Act.  8.  146  proTidea  that  all  processes  issued  by 
a  Collector  shall  be  served  '*  by  the  Nasir  or  such  other  officer 
as  the  Collector  may  direct.''  Now  the  word  Nasir  is  defined 
in  8.  168  to  be  ''  any  officer  of  a  Court  authorised  to  serve  or 
execute  its  process.''  The  person  who  served  the  process  in  the 
preaent  case  was  a  peon  r^'stered  nnder  Beng.  Act  Y  of  1863. 
8.  4  of  tiiat  Act  provides  that  *'  no  person  who  is  not  a 
registered  peon  shall  be  employed  in  the  service  of  the  process 
of  any  Court  without  the  special  leave  of  such  Court."  And  s.  8 
directB  the  Nasir  to  endorse  the  serving-peon's  name  on  Uie  back 
of  the  process.  The  name  of  the  peon  was  duly  endorsed  on  the 
back  of  the  process^  and  it  is  difficult  to  see  what  more  the  Nasir 
oonld  have  done.  These  registered  peons  are  not  agents  or 
servants  of  the  Nasir  :  th^  are  the  servants  of  the  Court.  The 
Nasir  is  in  no  way  responsible  for  their  conduct.  The  Court  can 
dismiss  them :  and  the  Nasir  must  employ  them.  The  maxim  of 
regponderU  superior  does  not  apply  to  persona  standing  in  such  a 
relation.  The  Nasir  derived  no  pecuniary  advantage  from  the 
service  of  the  writ  of  execution.  He  was  merely  acting  as  a  publio 
officer — HaU  v.  SmiA  (2). It  is  well  established  that  one  officer  ii^ 
a  puUic  departmentis  not  responsible  for  a  subordinate  in  the  same 
department^though  he  may  appoint  the  Subordinate — Whitfield  v. 
Lord  Le  Despencer  (3)^  Nicholson  v.  Hounsey  (4)  and  Mersey  Dock 
Trustees  v.  Oibhs  (5).  The  parties  on  whom  the  liability  really 
&lla  ought  to  have  been  made  defendants  in  the  Munaif 's  Court. 

Mr.  Bod^ort  for  the  respondent.-*- The  Nasir  is  liable  in  this 
oase^  he  being  responsible  for  the  acts  of  his  subordinates.  He 
was  primarily  bound  to  execute  the  writ  himself.    If  he  ohoae 

O)  3  W.  B.,Mi8.,  11 ;  see  14.  (4)  15  Bast^  S85. 

(2)  3  Bmg^  156;  see  160.        •  (5)  L*  E.,  L  H ,  L.  C^  93 ;  see  124. 

(3)2Cowper,754. 
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^^78       to  execute  ifc  througH  a  peon^  he  must  take  the  responsQ^ility  of 
Kales      doing  80,  A  peon  employed  by  the    Nassir  does  not   come  unde^ 

C^AWMJM  t^e  words  of  s.  99,  Act  X    of  1859,  as  an  *'  oflBcer  exeonting  the 
«•         writ ;"  see  s.  144,  which  provides  that  "  every  process  shall  be 

^UuTdvl^  served  or  executed  by  the  Nazir,  or  by  sach  other  offioer  as  the 
Collector   may   direct/'  Here    the  Collector    did  not  direct  Miy 
one  else  to  execate  tho  writ.  That  peons  &re  not  officers  is  als^^ 
shown  by  s.  133   where  the  words   are    "  officers    holding  sales 
under  this  act«  and  all   persons  employed  by    or  subordinate  to 
such  officers"  by    which  is  meant   *'  peons/'  Where    a  thing  is 
intended  to  be  done  by  a  peon,  it/is  so  stated  ;  see  s.  124.  Under 
8. 99  the  Nasit  is  to   approve  of  a  fit    person  to  take   charge  of 
the  goods  attached.    Here  he  clearly  did    not  select  a  fit  person. 
He  attache^  the  property  through  the  peon,  and  the  pecm  those 
the  custodians.    The  peons  appointed  by    the  Nazir   under  s.  3, 
Beng.  Act  Y  of  1863,  are    the  Nasir^s  agents.      He  has  power 
to  dismiss  them  ;    see    Regulation    Y  of    1804,  ss.    12  and  13^ 
and  Begnlation  VIII  of  1809,  s.  10.     The  relation  between  the 
Nazir  and  his  peons  is  analogous  to  that  between  a  Sheriff  and  hts 
bailiffs ;  see  Broom  on  the  Superior  CourtSi  p.  581.  By  s.  8,  Beng. 
Act  Y  of    1863,  and  ss.    12   and  13   (rf  Begnlation    Yof  180^ 
the   Nasir  is  liable  for  the  acts  of  the    peons.    Their  appoint-^ 
ment  was   subject  to  the    responsibility    prescribed    by    s.    2^ 
Regulation  XIII  of  1793.    That  Regulation  has  been  repealed 
since  the   decision  in  this  suit  by  Act    XXIX  of  1871 »    By  thai 
section  the  Nasirs  were  to  enter  into  a  penal   obHgaiion  for  the 
good  behaviour  of  the  peons  whom  they  appointed.    A  decree^ 
holder  is  not  responsible  for,  or  liable  to  be  injured  by,  the  act 
of  a  Court  in   assisting  him  to    execute  bid  decree— f{<i(;bu{2t»& 
Oope  V.  Isaanehunder   HujraK  (I)  and    JcylcaUee  Dost^  v.  Th& 
Repr^entatives  of  Ohand  Mala  (2;.    The   arguments  of   tfa& 
other  side  drawn  from  ezpedimcy  might  be  reasons  for  dianging 
thelaw^   but  not  for  defeating    the  remedies    to    which   it   is 
submitted  the   plaintiff  is   entitled.    TheNaeir   ought  tohave^ 
enquired  as  to  the  dispoeiA   oi   the  property   attached.    The 
Court  has   no  power  to  odd  parties  to  the   suit  tbnd6r    s.    73^ 

(1>  7  W.  R.>  555.  (2)  9  W.  R..  1  J3w 
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Act  Vin   of  1859,  unleas    they  are  entitled  to  some  claim  or  _J^ 

interest   in   the  snbjeot  of  the  suit,  or  will  be  affected  by  the      ICalbb 
resnlt— Joy    OMnd    Doss  v.    Qowree    Proshad  Shaha  (1)  and  ohattrw«« 
Pedmahchan  San  v.  Lall  Ohund  Chpt  i  (2).    Here  neither  the  v. 

cii8lodian8|  nor   the    decree-holder,    nor  the   Government,    are     hundul. 
likely  to  be  affected  by  the  resnlt^    or  have  any  claim  on  thd 
property  taken. 

The  Legal  Bsmembrancsr  in  reply. 

The  judgment  of  the  Conrt  was  delivered  by 

Jacksoh,  J.  (who  after  stating  the    facts   continued :) — The 

ease  comes  before  us  in  special   appeal,  and  the  principal  point 

which  we  have    to  decide  is  whether,  under  the  circumstances, 

^ere   is  any   personal  liability  attaching  to  the   NaKir.     The 

view  taken  by  the  Zillah  Judge   in  his   decision,  which  is  the 

one    immediately   before    us,  is  contained    in  the  part  of  the 

judgment    which    Z    am    about   ta  read.      He   says : — (reads 

the    portion    set   out    in    the   statement   of    the    case.)     The 

Government   advocate    appeared    in    this    case,  and  although 

we  could  not  see  that  the  Gbvernment  had  any  direct  interest 

in  the  matter,  not  being  a  party    to  the  suit,  we  gladly  heard 

tiie  learned  gentleman,  and  are  much  indebted  to  him  for  the 

fu»istance  which  he  has  rendered  to  the   Court  in  the  decision 

of  this  case*    It  was  contended  amongst  other  things  that  both 

the  Nazir    and    the   peon    who  has    the    officer    immediately 

employed  to  execute  the  warrant  are  paid  servants  of  Govern^ 

ment,  and  one    servant  is  not    responsible  for  the  acts  of  the 

other ;  that  the    Naair,  like  all  Nasirs  of  the  Civil  Courts,  has 

now  no  interest  in  the  fees  leviable  as  talhiba/na  for  serving 

processes;   that  there    is  no   analogy    between  the    office  of  a 

Nasir  and  that  of  a  Sheriff  of  an  English  county  as  supposed 

by  the  Courts  below  i    that  the  peon  was  a  public  servant ;  and 

that  if  a   warrant  in   this  case  was  addressed  to   the  Nasir, 

it   was   so   done    in  contravention   of  the    terms  of  Beng,  Act 

V  '  of   1863 ;    and    accordingly    it    was   contended    that    the 

(I)  7  W.  R.,  202.  (1)  1  B.  L.  R.,  S.  N.  xxvL 
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1873        writ  otiglit    to  have  been  addreaeed  to  the  p^n,  and  that  the 

j^^j.^,      common  practice  in  this  matter   was  to  make  over  warrants  of 

GooMAR      Coarts,  though  addressed  to  the  Nazir.to  the  Subordinate  piadag 

CHATrBRjiw  j^^  execution.    Mr.  Bell,  I  should  mention  at  the  dose  of  his 

SiDDHEsaua  argument,  proposed  to  point  out  who  was  the  real  person  who 

ought  to  have  been  sued,  and  who  was  liable  for  tne  aemaoa^ 

and    he  contended   that  the    Munsif  ought  to  have  made  the 

parties  who  were  really    liable  defendants  in  the  suit.    As  to 

this  contention  t  may  observe  that^  when  a  plaintiff  brings  a  suit 

against  a  person  who  is    not  liable  to  him    for  the  particular 

matter  for  which  the  suit  is  brought,  it  is  not  for  the  Court  to  go 

on  and  find  out  who  is  the  person  really  liable  to  the  plaintiff  $ 

and  as  it  was  altogether  foreign  to  the  purposes  of  this  appeal  to 

consider  who^  if  not  the  Nazir,  was  liable,  we  did  not  think  i6 

necessary  to  enter  into  that  part  of  the  case^ 

The  Munsif  who  decided  the  suit  in  the  first  instance  laid 
fonsiderable  stress  upon  the  terms  ofs.  87,  Act  X  of  1858,  and 
the  form  being,  I  understand,  the  f^orm  (D),  annexed  to  that 
Act,  and  which  is  prescribed  by  s.  86  of  that  Act.  S.  86  wag 
repealed  by  Beug.  Act  YI  of  1862>  and  instead  of  that  wo 
have  s.  17  of  Beng.  Act  VI,  of  which  the  last  words  are  **  process 
of  execution  against  the  person  or  moveable  property  of  a  debtor 
shall  be  in  the  Form  (£)  or  the  f^orm(F)contained  in  the  schedule 
to  Act  X  of  1859,  or  in  a  Form  as  nearly  resembling  those  Forms 
iEks  the  circumstances  of  the  case  may  admib/^  Now.snbseqnent  to 
the  parsing  of  Act  X  of  1859,  and  before  the  bringing  of  this 
Buit>  a  material  change  in  the  law  regulating  the  machinery  for 
executing  process  of  Courts,  including  the  Courts  of  the 
Collector,  had  taken  place  by  the  repeal  of  s.  14.  the  only  then 
surviving  part,  of  Regulation  XXVl  of  1814,  and  by  the 
enactment  of  Beng.  Act  V  of  1863.  When  Act  X  of  1859  was 
enacted,  not  only  the  Begulatioa  of  1814,  but  also  Regulation  V 
of  1804,  ss.  12  and  13, were  in  force,  and  by  these  two  provisions 
taken  together,  it  was  provided  that  all  orders  and  processes  of 
the  Civil  Courts  and  Revenue  officers  were  to  be  executed  by 
the  Nazirs  of  those  Courts,  who  were  permitted  to  appoint  their 
own  mirdhaa  and  peons,  and  who  received  as  their  remuneration 
one-fourth  of  the  tallubana    paid  in  each  case    to  the    peon  who 
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carried  the  several  processes  and  orders.     Uader    the  state  of        1^73 
things^  a  large  portion^  nearly  the  whole^  of  a  Nazir's  receipt^      Ealkb 
was  derived  from  such  deductions  and  other  fees  received  by  Cju^iwbib 
him,  and  most  probably  in  consideration  of  that  circumstance^  v. 

the  Naair  might  have  been  held  responsible  for  the  acts  of  his  MqhduLs 
peons  resulting  in  wrongful  damage  to  parties.  That  was 
entirely  changed  by  Beng.  Act  V  of  1863,  and  the  peon,  as  well 
as  the  Nazir,  became,  it  seems  to  me,  a  regular  paid  officer  of 
Government.  It  was  left  to  the  discretion  of  the  executive 
Government  to  direct  that  the  peons  should  be  either  paid  by  fixed 
salary,  or  remunerated  by  fees,  but  £he  peculiar  connection  which 
previously  existed  between  them  and  the  Nazir  was  entirely 
severed.  The  Nazir  had  the  nomination  of  them  subject  to  the 
approval  of  the  Judge  (and  in  this  case  of  the  Collector),  but  he 
had  not  the  power  to  remove  them,  nor  had  he  power  to  employ 
any  person  other  than  a  peon  appointed  under  that  A.ct  in  the 
service  or  execution  of  any  process  of  Court,  except  with  the 
special  leave  of  the  Court.  I  do  not  propose  to  consider  here 
the  relation  between  an  English  Sheriff  and  a  Nazir,  because  I 
am  clearly  oE  opinion  that  there  is  no  analogy  whatever  between 
the  case  of  a  Sheriff  and  the  case  of  a  Nazir.  The  Munsif 
observes,  referring  to  the  provisions  oE  ss,  87  and  99,  Act  X  of 
1859  : — "  These  provisions  show  that  an  officer,  and  not  a  peon, 
is  to  execute  such  writs,  that  he  is  actually  and  manually  to 
take  moveables  out  oE  the  judgment-debtor's  possession,  and 
deposit  them  in  some  fit  place,  or  keep  them  in  the  custody  of 
some  fit  person  approved  by  himself. ''  I  do  not  quite  know 
what  in  the  Munsif's  mind  was  the  distinction  between  a  peon 
and  an  officer,  but  if  he  meant  to  say  that  the  Nazir  is  an  officer j 
and.  the  peon  is  not,  and  that  the  Nazir  is  actually  and  manually 
to  take  moveables  out  of  the  judgment-debtor's  possession,  and 
deposit  them  in  some  fit  custody,  I  fear  that,  unless  Nazirs  are 
provided  with  some  physical  apparatus  beyond  that  which  is 
commonly  given  to  men,  it  would  be  absolutely  impossible  for 
them  to  undertake  such  duties;  and  if  to  the  performance  of 
*-hese  manual  functions  is  to  be  attached  the  corresponding 
liability  in  such  matters,  I  apprehend  no  pecuniary  inducement 
will  be  sufficient  to  induce  a  person  of  respectability  to  accept 
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^1878        BO  burthensdme  an  office.  S.  8,  Beng.  Act  V  of  1863,  provides  :— 

K&»s       "  On  every  process  issned  for  service  or  execution  by  any  peon 

Ch^tbb^  ^ppoioted  under    this  Act,    there   shall  be  endorsed  the  name 

V'         of  the  peon  deputed  to   serve  or   execute  the  same,  the  period 
S1DDHB88VR      .,.,.,,,  .  .     , 

JlDWBou     wifchin    which    the    peon    is     required    to    certify    service   or 

executi  n,  the  amount  payable  for  the  service  or  execution  of 

the  process,  and  the  date  of    payment,  and   such  endorsement 

shall   be    signed  by    the   Na2sir  or   clerk  of  th^  Conrf      I'hig 

provision  recognizes  distinctly    that  it  is    the  peon  who  serves 

and  €xecutesy  and  it  is  the  peon  from  whom  certificate  of  service 

or  execntion  is  to  be  taken,  and  if  in  addition  to  such  certificate 

of  service,  which  in  my  experience  is  always  furnished  by  the 

peon,  the  Nazir    appends  some  further    certificate  of  his  own, 

that,  it  seems  to  me,    is  not    sufficient    to   entail  on  him  any 

pecuniary  responsibility,  and  does  not  affect  the  reality  of  the 

service  by    the  peon.     The  Judge  finds   in  this  case    that  the 

property  in  respect  of  which    the    damages  were    claimed  had 

been  removed  from  the  possession   of  the  present  plaintiff  who 

was  the  defendant  in  the  rent    suit,  but  he  says  .— -'^  It  is  no^ 

material  in  this  suit  to  find  whether  the  zimmadars  held  it  or 

the  decree-holder ;  for,  if  the  Nazir  is   primarily  responsible,  he 

may    settle  with  those  who  took  the   property  ;  and  if  the  Nazir 

is  not  primarily   responsible,  this  suit  must  fail,  because  he  has 

been  made  the  sole  defendant."     It  appears   to  me  that  it  was 

highly  material  to  find    whether  the    zimmadars  or  the  decree* 

holder  held  the  property,  because  the  law  does  not,  so  far  as  I 

know  it,  authorize  the  making  over  of  the  property  attached  to 

the   decree-holder's   custody,    but    it  does    in    s.  99  expressly 

authorize  the    property  being    left  in  the    custody  of  some  fib 

person*    meaning  thereby,  I    suppose,  some   independent    and 

respectable  person.     The  Judge  states  that ''  an  action  lies  here 

because  the  Nazir   does  not  execute  the  order  of  the  Court  for 

the  restoration  of  the  property."     In    the  present  case  it  seema 

that  the  order  of  attachment  was  executed  by  one  peouj  and  the 

order  for  restoration    of  the  property    entrusted  to  another>  I 

confess  I  am  unable  to  see  how  the  Nazir,  under  the  circum- 

stences,   failed   to    execute    the  order  of   the    Court    for    the 

restoration  of  the  property.    Then  it  is  said  that  the  ^^  inability 
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of    ihe   Nazir  to  restore   the  property   arises   from    his  owtt ^^ 

xiegligeoce/'.    Ifc  appears  to  me  that  there  was  no  negligence  on      Kileb 
the  part  of  the  Nazir.    He   entrusted  the  pai-wanna  to  a  peon  ch]^twui« 
who  was  appointed  with  the  sanction  of  the  Court  expressly  for         w. 
the  purpose  of  such  duties  ;  and  the  return  of  the  peon  with  the     HuNWJk. 
Nazir'a  ceritficate   upon  it  was  submitted  in  due  course  to  the 
officer  presiding  in  the  Collector's  Court,   and  was  presumably 
approved  by  him. 

I  have  already  said  that,  in  my  opinion,  tho  officer  executing 
the   writ  was  not  the  Nazir,    that  the  piada  was  not  a  mero 
subordinate  of  the  Nazir,.  and  an  agent  whom  he-  had  power  to 
employ,  but  a  person  who,  although  in  a  subordinate  capacity,  was 
as  much  an  officer  of  the  Oolleotor'a  Court  as  the-  Nazir  himself^ 
In  this  view  of  the  caso,  it  appears  to  me  th^  the  Nazir  is   not 
directly  liable,  as  held  by  the  Courts  below,  to  indemnify  the 
plaintiff,  and  it  is  not  our  function  to  settle- here  who  is>  the 
per80n,if  any,  liable. — 

I  am  reminded  that  there  is  no  speciffo  allegation  of 
misconduct  against  the  Nazir  in  this  case,  but  only  a  charge-  of 
im^ied  neglect.  The  question  thereforo  turna  upon  the  general 
liability  of  tho  Nazir. 

The  judgment  of  the  lower  Courts  are  set  aside,,  and^  the- 
plaintiff's  suit  ia  dismissed  with  all  costs. 

Aj^al  allowed^ 

PRIYY  COUNCIL. 


P.C  » 
BABOO BISSESSFRN^ATH  and  othbrs  (Plaiktipts)  ih  MAHAEAJAH        1872 
MOHESSUE  BUX  3IKQ  BAHADOOE  and.  oxHJSBs.(DEra»DANT8).         ^^^^^^    ' 

[Oh  appeal  frcm  the  High  Conrt  of  Jndicatare  a*  Fort  William  in  Bengal.} 
Bomidary—Bvparian  Pro^twe-'Cnsiom^Froof'-Beg.  XI  of  1825,  8.  2. 

The  plaintiff  sued  to  obtain  poBsession.of  land  tm  the  ground  of  the  exiatenoe  of 
acoBtom  in  the  district  that  where  land  which  had  once  been  alluvial  Uea  between 
two  branches  of  ariver  (or  two  rivers),  and  from^time  to  time  the  Tolume  of  water 
shifts,  so  that  alternately  one  of  those  channels  is  deep,  and  the  other  is  ford^le^ 
then  the  wholeof  such  intermadiate.land.belongs  to  the  hmd-owner  on  the  side  of  th^ 

•Prewnf:-THB  Right  Hon'ble  Sir  J.  W.  Collyilb,Siii  MoNTiaw  B;SMiTH.Bifc 

EOBBBT  COLLIKB^D  SlR  LaWBENCE  PBBU 
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1872         channel  which  At  any  given  time  igfordable.  BM  (without  deciding  whether  snch  a 
custom  falls  within  s.  2,  Reg  XI  of  1825)  no  clear   and  definite  usage  had  been 


Baboo  ^  , ,.  i.  j 

BissKBflUR-  eatabhshed. 

^  NATH  A  fluctaating  boundary  'between  zillahs  does  not  necewarily  affect  the  rights 

^*  of  landed  riparian  proprietors. 

M     easoR  ^^  ikramamah  between  two  zemindars  aa  to  the  mode  of  determining  the  boun- 

Bux  Singh  daries  of  their  estates  in  the  event  of  changes  in  the  channel  of  a  river,  cannot  bind 

Bahadoob.  persons  claiming  under  one  with  whom  the  perpetual  settlement  was  subsequen  tly 
made  as  to  the  lands  in  hit;  possession,  he  being  a  stranger  to  that^iferarnama^. 

This  was  a  dispute  between  the  appellants  claiming  by  a 
conteyance  from  the  zemindars  of  Manjhee,  the  first  of  whom 
was  Mahomed  Tegh  AH,  and  the  respondents,  the  zemindars  of 
Arrah  Naufcars  of  the  Raj  of  Dooraraon. 

The  rivers,  Ganges  and  Dewa,  which   separate  Zillahs  Samn 
and  Shahabftd,  have  from  time  to  time  been   liable,   during  the 
rains,  to  frequent  changes  of  channel,  and  have  caused   rery 
extensive  diluviation  of  the    low  lands,   which  form   a  delta  of 
considerable  area  near  the  point  of  their  junction.     In  the  past 
century  the  ancestor  of  the  respondents,  Maharajah  Bidkramageet, 
Kajah   of  Doomraon,  waa  one  of  the  proprietors  on  the  Shahabad 
Bide,  and  in  or  about  the  year  1766  sold  the  alluvial  lands,  which 
afterwards   came  to  be  called   Talook    Sliitabdeara^    and   were 
comprised  in  the  lands  now   in  suit,   to   one  Noorool    Hossein 
Khan,   with  whom  the   decennial  settlement  of  the   talook    of 
Sbitabdeara,  th»n  consisting  of  39   raauzas,  and  nearly    18,000 
bigas  was  effected  as  proprietors  on  the  12t  bof  Deceraser  1791. 
Farther  disputes  arose  as  to    accretions   caused  by   the    Dewa, 
between  Mahomed  Tegh  Ali  and  the  proprietors  of  Arrah,  other 
than  the  Rajahs  of  Doomraon,  which  were   decided  in    177&   in 
favor  of  Mahomed   Tegh  Ali,   on  the  gi'ound  of   his  previous 
possession.  In  the  year  1771  the  main  stream  of  the  river  Ganges 
(which  had  flowed  for  some  years  previously  along  the  northern 
channel) shifted  its  course,    and  then  began   to  flow  along   the 
Bonthero,  and  so    left  the  northern  channel    dry,   or  fordable. 
Mahomed  Tegh   Ali  thereupon   presented    a    petition    to     the 
revenue  authorities  claiming  a  right  to  the  possession  and  enjoy- 
ment of  the  alluvial  lands  forming  the  talook  Shitabdeara,  which 
had  by  this  shifting  of  the  main  stream  become   separated  by 
jt  from  the  zemindari  Arrah^  and  attached  to  hU  zemindari 
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Manjhee,  insisting  that  tbe  same  had  always   belonged  to  the        W^ 
proprietor  of  that  zemindari,  between    which  and  the    allnviaj      bIboo 
lands  the  river  was   fordabie.     By  an  order  of  the  Provincia    BieaBsscrR- 
Council  made  on  that  petition,    the  talook  Shitabdeara  was  (and,         «;. 
as  the  appellants  contended,  in  accordance  with  the  said   custom  Mohemur*^ 
or    usage)    awarded    to   Mahomed    Tegh  Ali  as    zemindar    of    BuxSmo 
Manjhee.  In  1776-77  the  main  str  earn  of  the  Ganges  again  shifted 
and   returned    to  its  northen    channel  from  the  southern^  and, 
thereupon  the  then    zemindar  of   Perguona  Arrah,  in  his  turn 
presented    a  petition    to  the    Provincial   Council^  claiming  the 
falook  Shitabdeara  as  it  appeared  *^  upon  the  same  plea  on  which 
it  had  been  awarded  in  1179  Pusli    (1771)  to  the  zemindars  of 
Manjhee/' — that  is  to  say,  on  the  ground  of  the    local  custom 
or  usage.     An    Ameen  was  thereupon    sent  to  the  locality    to 
make  a  personal  investigation,  and  he    made    a  report  to    the 
effect  that  the  river    Granges  was  the  fixed  boundary  between 
tbe  said  zillahs;  bat,  nevertheless,  the  Provincial  Coui>cil  con- 
tinued  the    possession  of  the  zemindar  of  Pergnnna  Manjhee, 
on  the  ground  solely  of  an  alleged  convenience  to  the  Goverp- 
ment  revenue    authorities,    as    awarding    otherwise    (the  said 
Council  said)   would  have  caused  an  alteration  in  the  settlement 
of  the  two  zillahs  of  Sarun  and   Shahabad..     It  appeared  that    in 
the  year  177&^79  the  southern  channel  was  found  to  be  so  dry 
that    the    ryots    of    Pergunna   Arrah    began   to  cultivate  the 
channel ;  they  also,  it  appeared,  encroached  on  the  mehal   itself, 
80  that  when  the  harvest  was  ripe,  a  dispute  arose  between    the 
zemindar  of  Arrah  and  the  zemindar  of  Pergunna  Manjhee   as 
to  the  right   to    the   prcduce.    The    Collectors  of  the    zillahs 
respectively  endeavoured,  unsuccessfully,  to  settle  this   dispute, 
and   it  was  at  length  determined  by   the  Pi^vincial  Council    at 
Patna    that    the   matter    should  be  referred  to  the   Governor- 
General  and  Council  in  the  revenue  department  for  final  decision 
An  official  report,  dated  the  9th  December  1779,  was  accord- 
ingly  drawn  up  and  forwarded  to  the  Governor-General,  which 
proceeded  as  follows  : — 

**  Where  the  claim  of  the  zemindar  of  Arrah  to  be  decided  according 
to  ancient  possession  or  by  the  laws  ol  the  shaster  on  ^the  subject 
ci  boondaries,   as   translated   by  Mr.  Halhed,  he   wlU   not   only    be 
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1872        entitled    to   the  whole   of  the  land  to  the  soatti  of  tbe^  main  stream 


Baboo  ^  *^®  river,  but  to  a  large  tract  to  the  north  of  ic  now  possessed   by 

B1B8BB8UB  Berriar  Sing ;  but  he  does  not  found   his  demand  npon  either  of  these 

^,  prinoiples,  and  only  claims  the  benefit   of  the  law  bj   whioh  he   was 

^^HARAJAH  formerely  dispossessed,  and  which   the  Manjhee-  &enun4ar  then   urged 

Ho  H  BS80S 

Bux  SiNO    to  be  the  invariable  rule  in  such  cases. 
Bauadooju 

"  Yfe  think  it  necessary  to  acquaint   you  that  this  mode  of  decision 
has   been   constantly  observed  in  all  similar  disputes  in  this  province ; 
it   was   followed    in  a  contest    between   us   and     Bajft.  Cheet   Sing^ 
relative  to  an  island  thrown  up  by  the  river  between  the  distaiots     of 
Ghazeepore  and  Shahabad,  and  in  like  manner    in  settling  the  claim  to 
a  dicmi  (alluvial  land)  between  the  renters  of  Malky  and  Q^yaspore.    We 
would  not  wish  to  call  in  question  the  reasons  publicly  assigned  by   our 
predecessors  for  deviating  from  a  rule  so  plain  and  simple  in  itself  as  to 
preclude  every   possibility  of   error,  bat  we  cannot  help  thinking  that 
however  well  it  might  be  calculated  to  prevent  any  immediate  confusion 
in  the  collections,  it  bore  very  hard  oa   the  semindhr  of   Arrah,.  since 
it  was  to  all  intents  and  purposes  refusing  him  the  benefit  of  the  same 
law  now  in  his  favor  by  which  he  was  before  judged.     We  hav«   repeat^ 
edly  urged  upon  the  Collector  of  Sirkar  Sarun  that  the  zemindars  of  h  i  s 
district  can  at  any  rate  have  no  title  to  more  land  than  they  possessecl 
by  the  decree  of  117^  (1771),  and  that  gent  leman  has  as  often  assured  us. 
that  they  claimed  no  more,  but  then  he  urges:  that  the  boundaries  were 
defined  andfixed  by  the  subsequent  decree  of  1184  (1776) ;  but    we  mnsfa 
observe  that  this  secOfid  decree  was,  ul'  a  great  measure,  ftrandodon.  th& 
principles  of  the  first,   for   it   was-  passed  oa  the  report  of  an  ameeUr 
that  the  channel  of  the  river  ezxsepted,  which  was  become  fbrdablei   the* 
land  was  in  every  other,  respect  in  the  same  stateas  in  1179  (1771)'  and? 
had  acquired  no  addicion.    Now,  as  we  do  ndt  call  in  question  the  trutl^ 
of  the  ameen*s  report,  it  will  appear  that  no  more  land  was  decreed  t^ 
the  zemindars  of  Sarun  by  tho  order   of  1184  (1776)  than^-Whl^  they 
were  left  in  possession  of    in    1179    (1771)  Fusli,  whioh,  as- has  already 
been  observed,  waa  only  2,000  bigas  capable  of  cultivation  ;   if  therefore- 
they  hold  .more,  they  are  not  authorized  ta  do  it  by   either   of  these 
decrees. 


'The  Collector  of  Sirkar  Samm  proposed  a  measurement  of  both  per-^ 
gunnas,  that  the  quantity  of  land  contained  in  each  might  be  compared, 
with  the  old  rakhabandi  aooooots  deposited  in  the  amanaJt  office*  tmt 
we  objected  to  this  mode  of  dscisoo,  aa  it  would  be  both  expenaivs^ 
tedioasi  and  in^Btectnal . 
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*Aa  the  txmn  stream  o!  the  Ganges   has  ever  been   considered  as  the        ^^73 
boandarj  in  similar  disputes    in  this  province.  We    beg  leave   to  recom-        Baboo 

ixiend  that  it  may  be  declared  so   in  the  present  and  all  future  cases  as  a  Bibsessur- 
irule  that  will  effectually  prevent  further  contention."  *^^^^ 

Mahabajah 

Oh  the  5th  May  1780,  the  Secretary  to  Government  sent  the  ^Bd^TsinIh 
following  letter  to  the  Provincial  Council  : Ba^adoo*. 

**We  have  received  your  letter  of  the  9th  December  1779,  on  the 
subject  of  a  dispute  between  the  zemindar  of  Arrah  under  your  divi- 
sion, and  the  zemindar  of  Manjhee  under  Sirkar  Sarun,  concerning 
their  right  to  an  island  situated  in  the  Oanges  which  divides  the  two 
^enundaries. 

**  We  have  ordered  Mr.  Graame,  the  Collector  of  Sirkar  Sarun,  to  meet 
&  person  deputed  from  you  on  the  spot,  who  are  to  examine  and  deter* 
mine  on  which  side  the  Ganges  is  fordable  ;  and  on  whichsoever  side 
it  shall  be  f ordable,  we  direct  that  the  rigrht  be  decided  to  be  in  the 
zemindar  whose  Zemindari  lies  on  that  side  of  the  river.*^ 

On  receipt  of  this  letter,  Mr.  Leslie,  the  Secretary  of  the 
Provincial  Gonncil,  was  d'^puted  to  meet  Mr.  Grrseme  at  the 
locality,  and  on  their  arrival  they  found  and  reported  that  tbe 
river  Ganges  was  flowing  along  the  northern  channel,  and  that 
the  southern  channel  was  dry  and  fordable.  The  following 
formal  decision  was  given  on  the  Slst  Hay  1780  :— 

^'Particolars  x>£  the  decision  of  the  diata  ofPergunna  Arrah,  Sirkar 
Shahabad,  and  ol  Pergumia  Manjhee,  Sirkar  Sarun  in  Soba  Behar,  are 
as  follows :— -Betwi^n  Bajah  Bickramageet  Sing,  zemindar  of  Sirkar 
3hafaabad,  and  Mahomed  Tegh  Ali  and  Berriar  Sing,  zemindars  of 
Peisunna  Manjhee,  Sirkar  Sarun,  in  the  suit  in  xiBspect  of  the  accre- 
tions  farmed  by  the  river  Ganges,  a  dispute  was  pending.  To  investi- 
gate into  t'nis  matter,,  Mr.  Mafchew  Leslie  from  the  Council  of  Azeemabad, 
and  Mr.  Charles  Graeme  from  Sirkar  Sarun>  zilladar  of  the  said  Sirkar 
arrived  on  the  disputed  diarct^  and  after  hearing  the  pleadings  of 
both  the  semindars>  ascertained  the  state  of  the  dia/ra  lands  and  the, 
map  of  the  Ganges,  but  as  it  appeared  to  them  diflficuU  to  decide  the 
matter  in  dispute,  therefore  the  gentlemen  of  the  Council  of  Azeema- 
bad and  Mr.  Grsame  forwarded  a  report  regarding  the  river  Ganges  to 
the  gentlemen  of  the  Council  at  Calcutta,  The  Council  of  Calcutta 
made  an  order  to  this  effect  that,  on  whichever  side  tlie  river  Ganges 
may  be  fordable,  the  accretions  formed  shall  belong  to  the  zemindar  of 
^hat  side. 
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1872  "  On  receipt  of  such  an   order  from  Calcutta,  Mr.  Mathew  Leslie  of 


Bahadoor. 


the  Counbil  of  Azeemabad,   and  Mr  Charles  Gr»me  of  Chupra,  Sirkar 

B188B8BUB-     Sarun,  again  arrived  at  the  disputed  diara,  and  found  that  the  river 

NATH  Ganges  on  the  side  of  Pergunna  Manjhce,  Sirkar  Sarun,  was  flowing^ 

M     ^  AJAH  '^"^  ''^^   ^^  ^^^^  depth,  and  that  on    the   side    of  Pergunna  Arrah, 

M0HR88DE     Sirkar  Shahabad,  it  was  dry  and  fordable.    Therefore,  according  to  the 

Bux  Sing     orders  of  the  gentlemen  of  the   Council  of   Calcutta,  it  was  ordered  and 

decided  the  Rajah  Bickramageet  Sing,   zemindar    of   Pergunna  Arraht 

Sirkar  Shahabad,  do  hold  possession  of  the  diara  formed  by  tho  river 

Ganges,  with  all  the  crops  thereon,  from  the  year  1187  (1779)." 

The  Arrah  Rajah  thereupon  immediately  took  possesaion  of 
the  talook  Shitabdeara  and  the  produce  thereon. 

Subsequently,  at  the  instance  of  the  Government  oflScers, 
an  agreement  was  come  to  between  the  parties  in  the  following 
terms  :— 


"  I,  Rajah  'Bickramagest  Sing,  and  the  zemindar  of  Sirkar  Shahabad* 
in  the  province  of  Behar.  Whereas  between  myself,  the  declarant, 
and  Mahomed  Tegh  Ali  and  Berriar  Sing,  zemindars  of  Pergunna 
Manjhee,  in  Sirkar  Sarun,  in  respect  of  the  suit  regarding  the 
diara  lands  of  the  villages  of  Pergunna  Arrah,  Sirkar  Shahabad, 
and  Pergunna  Manjhee,  a  dispute  was  pending,  accordingly,  to 
investigate  into  this  matter,  Mr-  Mathow  Leslie,  from  the  Council  of 
Azeemabad,  and  Mr.  Grssme,  zillahdar  of  Sirkar  Sarun,  arrived  on 
the  land  in  dispute,  and  took  the  statements  of  both  parties,  and 
inspected  the  map  of  the  diara  lands.  As  the  case  was  not  disposed 
of  here,  the  gentleman  of  the  Council  of  Azeemabad  and  Mr.  GrsBme 
forwarded  to  the  Coimcil  at  Calcutta  a  report  of  the  dispute  between  the 
parties,  and  a  map  of  the  diara  lands  and  of  the  river  Ganges.  There- 
upon orders  were  received  from  the  Council  at  Calcutta,  that  on  which 
ever  side  the  Ganges  be 'fordable,  the  diara  lands  will  appertain  to  that 
side.  According  to  this  order,  Mr.  Mathew  I  oslie,  of  the  Council  from 
Azeemabad,  and  Mr.  Graeme,  zillahdar  of  Sarun,  again  came  to  the  diara 
faccreted)  lands  aforesaid,  and  finding  that  the  river  Ganges  on  the 
side  of  Pergunna  Arrah,  Sirkar  Shahabad,  had  dried  up  and  was  ford- 
able,  and  on  the  side  of  Pergunna  Manjhee  it  was  a  flowing  current 
with  deep  water,  gave  possession  to  me,  the  declarant,  from  1187  Fusli 
of  the  diara  lands  aforesaid,  with  all  the  crops  thereon.  I  accord- 
ingly took  possession  of  the  diara  lands  aforesaid,  with  all  the  crops 
thereon,  and  converted   the  produce   to  my   use.    Therefore  1  declare 
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Atid  gir©  this  writing,  that  the  boundary  of  the  di<&a  batWefen  Pergunna         ^^"^^ 
Arrah,    Sirkar    Shahabad,   and     Pergunna   Manjhee,     Sirkar    Sarun,       Baboo  ^ 
has   bceh  fixed  in    this   manner,  that^  if  the  liver  Gatiges  b^cotn^s  ford-     JBissKssua 
able  on  the  side  of  Pergunna   Arrah,   the  diata   (accreted)    lands   will         *^^" 
belong  to  the   ^mindars   of  Arrah  ;  aud  if  it    becomes   fordable  on  the    Miharajah 
side  of  Pergunna   Manjhee,  Sirkar  Sarun,  they  Will   belong  to  Pergunna    Mohemcr 
Manjhee.  If  any  or  either  of  us  act  contrary  to  this  agreement j   our  act    Bakadoor. 
shall  be  false   and  void^  and  We  will   be  liable    to  punishment    by  the 
Government.    I  therefore  write  and   execute  these  few   words    by    way 
of  agreement  that  it  may  come  of  use  in  time  of  need.    l?he  13th  Jaishtfti 
1187  Fusli  (4th  June  1780)/' 

In  1802  Rajah  Bickramageet  brought  a  suit  ag'ainst  the  heira 
of  Mahomed  Tegh  All  in  respect  of  cortalu  other  lands  in  thd 
tisinity  of,  but  lying  a  little  beyond  and  to  the  easb  of,  the  lands 
of  the  talook  Shitabdeara.  In  the  plaint  in  that  suit  the  !l^jah 
Bickramageet  Sing  prayed  that  the  lands  then  in  qaesUon  might 
be  decreed  to  him  in  accordance  with  the  said  ancient  custom 
and  also  oa  the  'ground  that  the  deep  current  of  the  river 
Ganges  had  been  from  a  very  ancient  time^  anterior  to  tlie 
British  administration^  the  separating  boundary  between  the  said 
two  zillahs  of  Shahabad  and  Sarun,  That  suit  was,  howeverj 
dismissed  by  the  Zillah  Judge  in  June  1803.  The  Rajah  appealed 
againt  that  decree,  and  the  decision  of  the  Provincial  Council 
and  the  ikrarnaraa  were  filed  in  that  appeal,  but  it  being  held  by 
the  Appellate  Court  that  those  documents  only  applied  to  the 
lands  within  the  talook  Shitabdeara^  the  appeal  was  dismissed^ 
and  the  decree  affirmed. 

This  talook  was  held  by  Noorool  Hossein  during  his  Hfe>  and 
on  his  death  was  divided  among  his  heirs  and  descendants.  By 
various  sales  in  esiecntion  of  decrees  obtained  against  members 
of  that  f amilyi  and  also  by  private  purchase,  the  whole  of  the 
talook  Shitabdeara,  which  had  been  registered  in  the  name  of 
Noorool  Hbssein,  came  to  the  possession  of  the  Maharajah  of 
Boomraon,  the  predecessor  of  the  respond6nts,between  the  years 
1836  and  1841,  and  was  finally  transferred  in  the  Collector's 
books  into  the  name  of  the  Maharajah,  on  the  10th  of  July  1846. 
Besides  the  talook,  which  so  stood  in  the  name  of  Koorool 
Hosseioj  there  was     a  farther   portion    of  ^Shitabdeara  called 
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1872       Shitat}deara  Nankar^  oi'  service  lands^   containing  1  .inan«a  and 
Baboo"^  1,001  bigas,  which   bad  been  resnmed  and    held    directly  by 
BiasEssuR.    the  Government,  and  T^as  afterwards    settled  in  182S  with  the 
V.         descendants  of  Noorool  Hossein,  and  the   Grovemment  revenue 
MoHEssuR^  in  respect  of  it  having  been  by  them  allowed  to  fall  into  arrear 
BuxSiNQ    this  portion  was  sold    by  the   Collector,   and   purchased  by  the 
Bahadoob.    jfaharajah  of  Doomraon  on  the  29th  Jtine    1846.    From  the 
time  of  the    sale  to    Noorool  Hossein  until   its  reacquisition  aS 
above  stated,  the  Maharajah  of  Doomraon  had  no  interest  what- 
ever in  Shitabdeara, 

In  1772,  disputes  as  to  alluvial  lands  Were  going  on  between 
Mahomed  Tegh  Ali,  zemindar  of  Manjhee^  and  predecessor  in 
estate  of  the  appellants^  and  Noorool  Hossein  as  a  proprietor  on 
the  Arrah  side,  which  were  decided  in  favor  of  the  former. 

In  1849-50  the  main  stream  of  the  Ganges  shifted  from 
the  northern  to  the  southern  channel,  and  the  stream  on  the 
southern  side  of  Shitabdeara,  and  which  divided  it  from  Shahabad, 
became  unfordable.  Claims  were  consequently  made  by  the 
proprietors  of  Marijhee  to  Shitabdeara,  and  disputes  arose 
in  the  revenrle  Court.  The  Collector  of  Sarun  expressed  his 
opinion  that,  according  to  the  terms  of  the  ikrarnama^  '^  the 
river  formed  the  boundary  between  the  two  districts,  and  that 
all  accretions  in  future  would  belong  to  whatever  district  they 
formed  on.*'  The  Collector  of  Shahabad  considered  he  had  no 
jurisdiction  over  Shitabdeara,  so  far  as  the  public  question  of 
boundaries  was  concerned,and  referred  the  question  of  private 
right  to  a  civil  suit. 

The  plaintiffs  thereupon  claiming  by  conveyance  from  the 
representatives  of  Mahomed  Tegh  Ali,  the  former  proprietor  of 
MaDJhee,  in  1856  instituted  the  present  suit  in  the  Civil  Court 
of  Sarun  to  recover  the  lands  now  known  as  Shitabdearat 
alleging  the  same  to  be  identical  with  the  lands  knownbeforel780| 
as  Shekarpore  Adiajwrii  and  to  have  been  the  subject  of  the 
dispute  and  decision  and  ikramama  of  that  titpe.  They  based 
their  claim  on  "  the  deep  bed  of  the  river  Ganges  being  the 
line  of  demarcation  between  Zillahs  Shahabad  and  Sarun^ 
according  to  the  ikramama,'^  &c«,  and  the  orders  of  Govern- 
ment passed  at  that   time^  and  their  rights  on  a  shift   of  tho 
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riyer,  to  recover  the  lands  of    which  they  had  been  deprived  in 

1780.  Baboo 

BlSSESSUBr 

The  respondents  by  their    answers  denied    that    Shitabdeara       nath 
was  in  the  possession  of  Rajah  Bickramageet  in  I780,and  stated  Mahaeajah 
that  he  had  sold  it  in  1174    (1767),  and  that  it  had  been  settled    Mohesbur 

^     ^     ^^  BuxSiNG 

with  the  purchaser^  and  reacquired  byHbe  Itajahs  of   Poomraon,    Babadoor. 

that   the    ikrarnama    had    no   reference   to  it,    and    that  the 

villages  named  in  the  plaint  had  been    long   utterly  diluyiated, 

and  so  passed  out  of  the    plaintiffs'    possession,    and  were  no^ 

identical  with  Shitabdeara,  and    generally  denied  the  plaintiffs 

right  to  recover. 

The  case    was    dismissed  on  a    technical    ground,   but    the 

Appellate  Conrt  remanded  it  for  trial  on  the  following  issues  :-— 

"2nd, — Are  plaintiffs  entitled  to  tlie  possession  of  Mebal  Shitab 
4eara,  rnjider  the  ikrdmama  of  3l8t  May  1780,  on  its  being  proved 
that  the  Gh&nges  river  has  latterly,  with  reference  to  that  mehal,  shifted 
its  iriain  stream  towards  Shahabad  P 

"Srd. — ^If  the  entire  mehal  is  not  as  yet  on  this  side  of  the  rirer,  can 
plaintiffs  be  allowed  so  much  of  the  lands  comprised  ia  it  as  are  on  this 
side  ;  and  in  this  case  what  course  is  this  Court  requu*ed  to  pursue 
towards  the  division  o{  the  estate  and  of  th^  Government  assess* 
inent  therepn  ? 

"4th, — Can  plaintiffs  be  allowed  to  claim  the  estate  according  to  the 
bonndaries  of  1780,  where  those  boundaries  differ  from  the  boundaries 
assigned  to  the  mehal  in  the  permanent  settlement  of  1800,  ap-d  with 
reference  to  the  boundaries  of  other  estates,  the  proprietors  of  which 
have  not  been  made  defendants  P 

«5^fe.— The  river  Dewna,  now  flowing-  north  of  the  Ganges,  and  the 
Doab  between  the  two  rivers  being  now  part  of  Ghazeepore  district^ 
can  the  ikramanxa,  which  regards  the  alterations  in  the  river  boun- 
dary betvreen  Sarun  and  Shahubad,  only  affect  such  Doab  P 

f*6th.-^l£  the  plaintiffs  are  entitled  to  ppgseasion,  are  they  also 
entitled  to  mesne -profits  P 

'7<^.— Are  the  merits  o!  this   casp  in   any   way    affected    )by  the 
provisions  of  cl.   2,   s.   4,     Begulation    XI   of   1825,    relied   upon  by- 
the  defendants,   profs.  2  of  the  same  enactment,  quoted  by  plaintiffs?" 

On  the  27th  June  1860,  the  Ja4ge  of  Sarun  gave  judgment 
in  thp  plaintiffs'  favofj  holding  that  the  ikrarnamah  applied  to 
the  lands  in  qnestioB^  and  that  the  effect  of  it  was   that  the 
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^^72 diara  lands  on  the    north  of    the   main    (stream  of   the  (Pangea 

Baboo     should  always  belong  to   the  zemindars  of  Manjhee^  those  on  the 

^natT'''^'  south  to  the  zemindars  of  Arrah, 

^-  Cross-appeals  were  preferred,  the    defendants  objecting  to  the 

M0HB8SUR  whole  decree^  the  plaintiffs  to  the  (quantity  allotted  to  them. 

Box  SlNQH 

On  the  30bh  June  1863  the  appeal  came  on  for  hearing  before 
the  High  Court  (Raikes  and  Levinge^  JJ.);  who  reversed  the 
decree  and  disnuesed  the  suib. 

The  following  is  the  judgment  of  ^Raikes,  J, ;— =• 

**I  do  so  entirely  digsept  from  the  re^oning  and  conclusions  of  the 
Judge  who  tried  this  suit  belo^,  that  it  is  not  necessary  to  refer  to  his 
judgment  beyond  stating  that  he  decreed  for  the  plaintiffs  upon  the 
grounds  of  the  ihraman^  by  the  terms  of  which  he  held  the  Arrah 
Bemindar  bound  to  relinquish  the  lands  he  got  in  1780,  as  the  river  now 
completely  sepanMied  his  estate  from  the  lands  he  acquired  under  the 
decree  o!  the  Azeemabad  Court,  and  his  descendants  were  no  longer 
entitled  to  bold  wh&t  he  had  engaged  to  snrrenderf 

'*In  considering  this  case,  as  it  has  been  argued  before  us  in  appeal 
by  the  learned  Counsel  employed  for  the  plaintiffs,  I  would  remark 
that,  if  the  Judge  below  was  right  in  considering  that  the  plaintiffs 
based  their  action  upon  the  meaning  and  effect  of  the  ikramama,  the 
plaintiffs'  case  has  been  somewhat  altered  in  the  course  of  the  argu- 
ments followed  by  his  Counsel,  they  having  maintained  in  this  appeal 
that  the  plaintiffs*  claim  is  based  upoa  the  existence  of  a  certain  custom 
or  usage,  by  which  the  property  in  these  lands  in  suit  changes  ownership, 
as  the  river  Qanges  happens  to  change  its  course,  and  attach  them  to 
or  sepoa^ate  them  from  the  present  estate  of  the  riparian  proprietors 
upon  each  side  of  the  river,  and  that  the  ikrarnama,  as  well  as  the 
official  letters  referred  to,  were  intended  to  be  used  in  the  case  as 
affording  good  and  reliable  evidence  of  the  existence  of  this  custom,  as 
well  as  of  its  direct  and  constant  application  in  determining  the  right 
to  these  lands  whenever  snch  opportunities  occurred  as  might  be 
expected  to  call  th^s  custom  into  effective  operation.  Now,  supposing 
this  to  be  the  most  favorable  way  in  which  the  plaintiffs'  case  can  be 
put,  it  follows  that  their  claim  is  upon  the  existence  of  this  local  custom, 
and  that  by  its  operation  they  are  entitled  to  get  possession  of  thisestate, 
the  deviation  of  the  river  in  i860  having  restored  the  rights  of  pro- 
perty in  these  lands,  as  they  existed  previous  to  1780,  when  under  the 
cnstom  tbey  became  vested  lor  a  time  in  the  Avrah  proprietor. 
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«Now  as  to  the  existence  of  this   custom,  I  think  it  is  fully  mads 1872 

out  that,  when  claims  were  preferred  to  an  island,  a  new  formation  in      ^^^^ 
the  Gimges,  hy   rival    riparian  proprietors,   the  custom    was  to  award   Bissbssur- 
possession  to   the  proprietor   on  the  side    on  which  the  alluvial  lands        nats 
were    fordable ;  and  if  the  question  before  us  was  for  the   possession    mbhabajah 
of  newly-formed  lands,  and  we  were  asked  to  apply  the  custom  to  such  g^^»|8«^^ 
lands,  I  should  have  to  hesitation  in  doing  so.  But  this  is  not  the  nature   Bahadoob. 
of  the  present  suit     The  land  in  dispute  has  been  long  in  existence,  was 
sold    as  a  talook   to   a   stranger   before    the   period   of  the   decennial 
settlement,  was  allowed  to  be    separated  from  the  Arrah  estate  when  the 
Arrah  zemindar   entered    into   engagements   for  his   own    estate,   and 
subsequently  was  admitted   to  a   separate   engagement  under  the  rules 
of   the   perpetual   settlement,   and  has    ever   since    continned  to  be  a 
separate  estate,  paying  the  sudder  jumma  assessed  upon  it,  but  wholly 
and  entirely  distinct  and  independent  of  the    Arrah   proprietor,  though 
now   accidentally   and  by   private   sale   in  his    hands  as    a  proprietor. 
The  question  therefore  is  whether  plamtiffs,  under  Oie  custom  pleaded, 
can  oust  the  Government  proprietor,  and  nominally   reannex  the  lands 
to  the  JMLanjhee  zemindari,   saddled  with  the  Government  revenue  now 
attached  to  them.    In  order  to  answer  this  question,  I  have  to  consider 
the  nature   of  the  title   that  was  conferred   upon   the  descendants  of 
Noojrool  Hossein  u^de^  the  rules  of  the  perpetual  settlement. 

''I  am  not  aware  of  any  express  law  which  defines  this  title,  but  the 
preamble  of  Eegulation  11  of  17  93  unmistakably  shows  what  the 
Grovemment  on  that  day  conceived  to  have  been  the  position  of  the 
zemindars  and  other  proprietors  of  h^nd  before  the  decennial  settle- 
ment, and  the  nature  of  the  rights  and  privileges  which,  as  exercising 
the  legislative  authority,  it  conferred  on  the  landholder  by  the 
perpetual  settlement.  While  the  preamble  publishes  the  fact  that 
'  the  property  in  the  soil  has  been  'declared  to  be  vested  iu  the  land- 
holders, and  the  revenue  payable  to  GK}vemment  from  each  estate  has 
been  fixed  for  ever,'  it  broadly  asserts  that  *  the  property  in  the  soil 
was  never  before  formally  declared  to  be  vested  in  the  landholders, 
nor  were  they  allowed  to  transfer  such  rights  as  they  did  possess 
or  raise  mohey  upon  the  credit  of  their  tenures,  without  the  previous 
sanction  of  the  Government ;'  that '  with  respect  to  the  public  demand^ 
upon  each  estate,  it  was  liable  to  annual  or  frequent  variation,  at  the 
discretion  of  the  Government ;'  that  '  the  amount  of  it  was  fixed 
upon  an  estimate  formed  by  the  public  officers  of  the  aggregate 
of  the  wnts  payable    by  the    ryots  or  tenants  .for  each  biga  o£ 
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land  in  cultivation,  of  which,  after  deducting  the  expenses  of  colleccion, 
ten-elevenths  were  usually  considered  as  the  right  of  the  public  and 
the  remainder  the  share  of  the  landholder.'  Under  this  exposition  of 
what  were  considered  and  declared  to  be  the  rights  of  the  Government, 
and  the  rights  of  the  landholders  before  the  perpetual  settlement,  I 
gather  that  the  Government  conceived  itself  to  possess  the  sole  right  of 
property  in  the  soil,  while  the  landholder  possessed  only  the  right  of 
sharing  the  rents  payable  by  the  ryots  and  tenants  of  the  soil,  and 
when  the  Government  divested  itself  of  the  property  In  the  soil,  and 
gave  it  up  to  the  landholders,  the  latter  then  acquired  all  the  rights 
which  now  constitute  a  legal  title  to  real  property  in  this  country.  It 
was  by  this  process  fchen  that  the  heirs  of  Noorool  Hossein  acquired  the, 
title  by  which  they  held  the  lands  in  1797 ;  and  if  any  one  now  claims 
a  right  to  possess  them,  the  claim  ought  in  my  opinion  to  be  founded 
upon  the  ground  that  the  claimant  possesses  a  better  personal  right 
than  the  present  proprietor  to  hold  the  estate  from  the  Government. 
But  the  plaintiffs  do  not  say  that,  when  the  settlement  was  concluded 
with  Noorool  Hossein's  heirs,  those  heirs  had  no  right  to  the  settlement 
but  only  that  they  have  now  the  right  under  immemorial  custom.  This 
however,  is  tantamount  to  saying  that  under  the  custom  pleaded  the 
lands  should  be  annexed  to  the  Manjhee  zemindari,  and  the  settlement 
with  Noorool  Hossein's  family  broken  up,  and  tl^e  identity  qf  tl^e  lands , 
as  forming  a  separate  estate,  obliterated, 

"  But  here  proof  is  altogether  wanting  that  the  custom  relied  upon  has 
ever  been  held  sufficient  to  break  up  an  existing  settlement,  or  to  apply 
to  lands  which  have  been  recognized  as  the  component  part  of  an  estate, 
and  protected  by  separate  and  distinct  engagement  entered  into  between 
the  possessor  and  the  Government.  I  therefore  come  to  the  conclusion 
that  the  custom  acted  upon  by  the  plaintiffs  has  never  been  applied 
except  in  newly  formed  lands,  to  which  no  preexisting  proprietary 
title  can  be  made  out|  and  that  to  lands  Tfhlch  have  been  proved  to  be 
held  nnber  a  sufficiently  good  legal  title,  such  as  was  conferred  upon 
Proprietors  at  the  perpetual  settlement,  the  custom  cannot  be  applied. 
In  this  latter  position  I  hold  these  lands  to  be,  and  to  have  y^oem  covered 
by  such  a  title  since  the  settlement  with  the  proprietor  in  1797. 

*'  It  is  needless  to  say  that,  if  the  plaintiffs'  predecessors  in  Manjhee 
lonsidered  these  proceedings  in  1797  were  likely  to  be  prejudicial  to 
their  latent  rights,  they  should  h^ve  brought  the  question  to  issue 
within  limitation  time,  as  [it  is  clear  that  a  title  adverse  to  their  righta 
}^as  been  vested  in  the  proprietora  since  they  were  admitted  to  settlement. 
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*'  I  would  therefore  reverse  the   jtidgm^rit   of  the   Court   below,   and        1872 
dismiss  the  plaintifPs*  ca^.e  with  dosts  in  both  Courts  in  these  cases," 
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LeVinge,   J.,    donctrlred    in   I'eVersing   the  judgment  of  the       nath 
^illah  Judge,  but  he  did  not  concui*  in   the  reasons  for  Buch  Mihabajah 
reversal.     The  following  iare  tbe  tnaterial  portions  of  his  jndg-    5^°^|^*a^ 
tnent :—  Bahadoos. 

**  i  (Jonsider  the'plaintifts  did   establish  by  evidence  the  existence  of 
a  custom  prevailing  anterior  to  1779  in  the  locality  of  the  lands  claimed 
in  the  suit,  that  custom  being  that»  whenever  the   Ganges    shifted    its 
course  by   a    sudden   change   of   the  channel  from  one  old-established 
channel  to  another,  the  land  which   had   been   previously   separated   or 
cut   oS.   by   that   great   navigable   river    became   the  property  of  the 
pi^oprietor  for  the  tinio  being  of  the  land  to  which  it  so  became  annexed 
by  the  retreat  of  the  (Janges.    This   appears  to  me  to  be  clear  from  the 
letter   of   the   Provincal    Council    of   Patna,    dated   the  5th  May  1780, 
given  in  evidence  in  this  suit.    That  the  river  Granges    did   make  these 
sudden  alterations  in  its  course  out  of  one  old  channel  into  another  will 
appear  from  the  statements  contained  in  that  letter,  the  proof  afforded  by 
the    maps   given  in  evidence  by  both  parties  during  the  hearing  of  thi' 
appeal,  and  the  fact  admitted  that  very  recently  the  Ghmges  has  left  the 
channel  in  which  it  has  hitherto  for  many  years  been  running,  and  has 
again  reverted  to  its  other  channel.    In  consequence  of  the  changes  of 
the  river,  certain  lands  clearly  distinguishable  became  on  each  shift  of  the 
Ganges    cut   ofE   by  a   wide  navigable   river    from  one  proprietor  and 
annexed  to  another ;  and  it  does  appear  to  me  from  the  evidence  in  this 
cause  that   a   usage   did   exist,    and  was  acted  on  by  the  neighbouring 
proprietors,  giving  to  them  a  right  of  ownership  in  the  land  for  the  time 
being,    and    daring    the   time    and    only    so  long  as  the  same  remained 
annexed  to   their   estate  \    in  short,   establishing   a    right   of   shifting 
proprietorship  in  lands  along  the  course  tl  the  Ganges,  and  in  the  locality 
of  the  lands  in  dispute  in  this  suit.    I  am  further  satisfied  in  this  view 
Of  the  evidence  by  reference  to  a  decision    in  the   case   of    Bajdh    QrieS' 
chund  V,  Mahoflrajah  Tezch/und  {D,  dated  8fch  May  1809,  in  which  it  will 
be  seen  that  the  Court  acted  on  the  evidence  of  a  cnstom  which  established 
the   proprietorship   in  land  similarly  circumstanced  to  the  land  in  ques^ 
tion  in  this  suit  in  the  person  to  whose  property  for  the  time   being   the  • 
land   became   attached   by   reason  of  the  sudden  change  of  the  course  to 
the  river.    Not  only  was  the  usage  established  as  te  other  lands  in  that 


(1)  1  Sel.  Bep.,  274 
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1872       locality,  bat,  in  my  opinioDi  It  Was  eetablished  irith  reigaxd  to  the  island 
Q^^QQ       called  Shitabdeara. 

BlSBBSSUB* 

MATH  «i  In  my  opmion  all  matters  in  cUspttte  for  the  hitoife  connected  with 

Mahabajab  ^be  proprietaiy    rights   in   the  Shitabdeara  were  put  at  r^t^  and  finally 

KoHEBSuR    determined  by  the  decision   of   the   Qoremor  in   Conncil   on   the    5th 

Bxrx  SiNO    j^j^y    jygQ^   communicated  to   the    Council    at   Patna,  in  reply  to  their 

communication  of  the   9th   December  1779i  and   that    decision    is   in 

these  words  i—(read8  decision  of  5th  May  1780)  (1). 

"  We  haye  cdear  proof  of  both  zemindars  acting  on  this  otder  of  the 
Gk)vemor-General  in  Council,  for  the  piaintiffa  in  this  aetion  giro  in 
evidence  the  thramama  already  mentioned,  executed  by  both  semin" 
dars,  reciting  the  previous  disputes  and  the  above  order  of  the  QoverU" 
ment,  and  this  document  states  that  the  lands  were  awarded  to  the 
proprietor  of  Arrah,  together  with  the  produce  from  1187  (1779).  I 
consider  the  ikramomia  was  a  document  entered  into  by  these  proprietors 
for  the  purpose  of  settling  any  future  disputes  concerning  new  alluyial 
f  ormationSf  and  not  with  regard  to  the  Shitahdeam,  and  as  piDVidzng  a 
guarantee  that  in  case  of  any  disputes  concerning  these  new  formationsf 
the  proprietorship  should  be  settled  according  to  the  spirit  of  the 
then  existing  custom*  and  such  alluvial  formation  should  become  the 
property  of  the  person  to  whose  estate  the  newly  formed  land  became 
attached. 

"  This  being  my  view  of  the  evidence  in  this  suiti  it  becomes 
unnecessary  to  decide  whether  ss.  3,  and  3,  being  the  saving  clauses^ 
of  Begulation  XI  of  1825,  apply  to  this  case.  For  the  plaintiffs  it  is 
i;rged  that,  under  the  words  of  these  seci^ions,  and  by  virtue  of 
the  5th  clause  of  s.  4,  the  usage  they  allege  they  have  established 
by  the  evidence  to  have  attached  to  the  Shitabdeara  is  preserved  and 
should  now  be  enforced,  whilst  the  defendants  contend  that,  under  the 
4thseotion,  cl.S,  in  the  event  that  has  happened,  viz,,  the  sudden 
change  of  the  Ganges  and  the  cutting  ofiE  of  the  Shitabdeara  from  their 
estate,  they  are  entitled  to  retain  possession  of  these  lands*  I  consider 
it  unnecessaiy  to  give  any  opinion  on  this  contention,  for  in  my  judg- 
ment the  custom  as  to  the  lands  of  Shitabdeara  was  finally  and 
conclusively  disposed  of  in  1780,  and  that  being  so,  the  defendants  are 
.  clearly  entitled  to  retain  possession. 

"  Taking  this  view  of  the  case,  I  am  saved  the  necessity  of  giving 
any  opinion  as  to  what  were  the  rights  of  the  Government  in  the  soil  i 

(l)ilnee,p.269. 


Digitized  by 


Google 


VOL.  3tlO  PRlVt  OOUNClti.  279 

)vhether   by   virtue   of  their  right  as  conquerors,  their  dominion  was         1B72 
absolute  and  uncontrollable,  and  the  occupiers  but  tenants  at  sufferance*      Jbaboo 

or  whether  they  acquired  only  the  right   to  assess  the  lands    held   in  Bibbrbsvb* 
proprietorship  for  the  purpose  of  revenue,  With  "the  power  incidental        ^^"^^ 

to  that  Hght  of  disposing  of  the  land  in  the  event  of  the  non-payment  Maharajac 

of  the  l*evenuei  Mohesscr 

J^VT  SiKG 

"  The  preamble  to  Begulation  11  of   1793    only  asseiiis  that '  the    ^^^^^^** 
property  in  the  soil  was  never   belote  formally  declared   to  be    vested 
in  the  landholders,  nor  wei^e  they  allowed  to  transfer  such  rights  as  they 
did  possess,  or  raise  money  upon  the  credit  of  theii*  tenures,  Without  the 
previous  sanction  of  the  GK>Vemmenti'    This  is  a  mere  assef tion,  and  iv 
not  oonolosive  proof  of  its  tiHith  ;   for  nowhere  can  1  find  any   condu- 
live  proof  that   the  possessors   of    the  usufmet    of   the  soil  had  no 
absoluteproprietary  rights  in  the   soil  itself^  but    simply   enjoyed   the 
benefits  produced  by  the  land  at  the  sufferance  of  the  Govemmenti    In 
opposition  to  the  assertion  contained  in  the  preamble  to  Begulation   It 
of  1793,  I  would    refer  to  the  provisions  of  Begulation  I  of  1793,  s.  9» 
and  it  is  clear  from  the  wcnrds  of  that  section  that  the  Qovemment  did 
recognise  distinct  proprietary  rights  in  the  soil  in  the  semindar  and  other 
actual   propiietoTB   of   land.    That    there    did   exist   in     the   opinioa 
of  Gk>vemment  much  doubt  on  this   matter  is  maanfest  from  perusal  of 
Mr.  Harringtoa's  Analysis  of  the    Begulstions,    Vol.    Ill,    wherein    the 
rights  oflandhdlders  are  so  fully  discussed.    This  difficulty  was  no  doubt 
greatly  enhanced  by  the  engagements  of  Qovomment  to  carry   out   the 
Mahomedan  law,   and    the    difficulty    of   satisfactorily   s(iying    what 
were   the   precise  rights  of  the  occupiers  of  the  soil  under  the  Maho- 
medan   law.     However,  I  consider  I   have  no    occasion   to  give  any 
opinion  as  to  what  were  the  rights  and  powers  of  the  Qovemment  over 
the  lands  in  dispute  in  this  action  at  the  time  of  the  arraugement  with 
the  zemindare  of  Arrah   and  Manjhee  in   1780,  or  at  the  time  of  the 
settlement  mth  Noorool  Hossein  in  1790 ;  but  if  it  were  necessary,  I 
^ould  have  no  hesitation  in  ruling  that  the  effect  of  the  failure  of  the 
plaintiffs  to   show  ownership  in  the  land  by  the  zemindars  ol  Arrah 
after  1780,  and  on  the  proof  of  the  settlement  with  Noorool  Hossein 
in   1790    by  the  Government,  a    settlement  directly  opposed    to  the 
custom  now  sought  to  be  set  up,  and  a    continuous   occupation    of  the 
Shitabdeara  by   Noorool    Hossein  and  his  heirs,    without  any  claim 
being  put  forward  by  either  of  the  zemindars   of  Arrah  or  Manjhee,  and 
the  subsequent  purchasers  by  the  zemindar    of  Arrah  in  IBSS',  1837,   and 
1839,  clearly  bars  the  plaintiffs  from  succeeding  on  the  alleged*  custom. 
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1872  *'  I  would  only^  farther  add  that  there  does  riot  appear  to  be  any 

g^g^  fair    pretence   on  the   evidence   irt  this  cause  for  asserting  that  the 

fi  issEsscTB  occupation  of  Noorool  Hossein  and  his  heirs  .was  merely  (^lortible  and 

^^^"  in  trust  for  the  proprietor  df  ArWh/' 

Maharajab  The  pUintifis  appealed  to  Her  Majesty  in  CounciU 

MOHESSUB 
?  Bex  SlNQ 

°^'  Mr.  Leith,  Mr.  J.  t).  Bell,  and  Mr.  Arratho<m  iot  tte 
appellants  contended  that  the  2iillah  Jadge  was  right  in 
holding  that  tbe  agreement  was  to  be  binding  in  all  suioH 
disputes  arising  between  the  zemindars  of  the  two  pergannas ; 
and  that  even  if  the  actaal  land  now  in  dispute  was  not  the  same 
as  referred  to  in  that  agreement,  it  was  quite  in  the  game  position 
so  far  as  to  be  affected  by  the  terms  of  the  ag'reement.  Besides, 
the  local  custom  as  to  the  boundary  shifting  with  the  stream 
was  clearly  established^  and  the  Regulation  XI  of  1825^  s.  2^ 
was  applicable.  That  the  custom  was  ouoi  not  only  affecting 
Government,  but  the  zemindars,  appeared  from .  admissions  in, 
former  suits  in  whioh  the  respondents'  predecessors  had  relied  on 
it.  The  law  is  the  custom,  if  not<  the  section  of  the  Regulation  is 
of  no  effect.  The  custom  is  fully  proved — Rai  Manick  Cfiand  v. 
Madhoram  (1).  The  present  respondents  are  bound  by  the  rule, 
even  though  claiming  through  Noorool  Hossein— iSpencer'* 
case  (2). 

Sir  B.  Palmer.  Q  C„  Mr.  I^ield,  and  Mr.  Voyne  for  the 
respondents. — The  ikramama  has  no  application  to  the  lands  in 
suit.  When  that  ikramama  was  made^  the  lands  now  in  dispute 
Were  settled  with  Noorool  Hossein  ;  and  although  they  have  come 
back  to  the  hands  of  the  Rajah  of  Doomraon  by  sales^  the  ikrar 
cannot  affect  them.  The  attempt  to  set  up  a  custom  is  attempt- 
ing to  raise  a  case  not  relied  on  in  the  pleadings,  but  set  up  at  the 
hearing.  The  effect  of  construing  the  Regulation  XI  of  1825j 
8.  2,  as  is  contended  for  on  the  other  side,  would  be  to  unsettle 
titles  and  cause  mortgagees  to  lose  the  security  of  land  on  which 
they  have  made  advances.  The  respondents  are  in  possession 
under  a  title  created  in  1771,  or  at  the  time  of  the  settlement  in 

(!)  3  B.  L.  B.,  P.  C ,  5 ;  S.  C,  13  Moore's  I.  A.,  1. 
(2)  I  Sm.  L.  C,  45. 
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1790,  and  it  is  monstrous  to  seek,  by  establishing  suck  a  custom  as  ^^^^ 

is  alleged  (thoa^^^h  what  that  custom  is^  it  is  difficult  to  make  out)  Baboo 

to  oust  them  from  the  estate.    But  the   2nd  clause  of  the  4th  ^^^^h*' 

section  of  the  Regulation   XI  of    1&25,  il  that  Be^olatioii  is  v. 

applicable,  saves  the  defe^dants•  Mohessur 

Bux  Singh 
Bahadooe. 

Mr.  Leith  lo  repiy.— The  custom  is  set  forth  in  ttie  plaint. 
There  is  bo  such  sndden  change  as  is  contemplated  by  Regula- 
tion XI  4>i  1825,  %.  4,  ol.  2, 

Their  Lo^dshii^s  gave  the  following  jcidgment  ;-r-« 
This  was  a  suit  to  recover  possession  of  a  large  trept  of  land  * 
which  had  at  one  time  been  alluvial,  bi;t  which  {or  a  great 
number  of  years  had  been  regularly  cultivated  and  inhabited, 
lying  between  two  streams  described  by  the  plaintifEs  (who  are 
now  the  appellants,)  as  branches  of  the  Ganges,  but  which 
might  perhaps  be  more  correctly  described,  the  one  as  being 
the  river  Dewa.  and  the  ether  as  being  the  river  Ganges. 
The  plaintiffs  were  the  owners  of  a  semindari,  of  the  name  of 
Manjhee,  on  the  north  side  of  the  north  channel ;  the  defendants 
were  the  owners  of  the  zemindari,  of  the  name  of  Arrnh,  on  the 
south  side  of  the  south  channel,  both  streams  flowing  from  the 
west  and  joining  each  other  to  the  east  of  the  property  iadispate. 
It  appears  that  the  tract  of  land  between  these  two  channels 
was,  ^fi  early  ^  the  year  1790,  in  the  possession  of  one  Noorool 
Hossein,  with  whom,  ^s  occupier  and  proprietor,  ^  settlement 
w^  made  by  the  Government  in  tbo  year  1790,  ^nd  that  in  the 
year  1800,  a  perq^anent  settlement  was  made  with  his  son. 
The  defendants  claim  the  laud  in  question  by  purchase  from  a 
descendant  of  Noorool  Hossein,  and  it  appears  to  be  undisputed 
U^at  K^QprQol  Hossein  and  his  heirs  and  those  who  succeeded 
him  in  title  down  to  the  present  defendants  h^ve  held  uninter- 
rnpted  possession  of  this  land  from  1 790  to  the  present  day. 
7%e  plaintiffs  seek  to  eject  the  present  possessors,  the  defend- 
ants, upon  these  grounds ;  it  appears  that  in  the  year  1849  or  1850* 
the  g^eat  volume  of  water  left  the  northen  channel  and  took 
the  southern  ohannel^  whereby  the  northern  channel  which 
before  had  been  deep  became  {ordable,  and  the  southern  channel 
which  before  had  b^i^  {or.4ftble  became  deepj  and  they  allega^ 
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1872  tliat|  upon  that  state  of  facts^  tbej  are  entitled  to  obtain  posses- 
Baboo  ^^^  ^^  ^^®  whole  of  the  land  tying^  between  these  two  channels,  hy 
B188E88UB-  virtne^  first,  of  an  alleged  otistom ;  seoondly,  of  an  ihramama 


NATH 


«.  execntedin  1780  bettween  the  then  pr(^rietorof  the  ^emi&dari 
MoHBSRUB  Manjhee  and  the  then  proprietor  of  the  seniindari  Arrah* 
Box  SiNOH  It  is  necessary  to  examine  separately  these  two  grounds  on 
AHADooB.  ^j^^j^  ^^  {:4aintUb  rely,  i^irstj  as  to  tha  custom.  The  eastern 
on  which  the  pUintiSs  rely  is  nowheire  to  be  fonnd  clearly 
stated  in  their  pleadings,  and  their  Connael  fonrnd  some  difficalty 
in  quite  accurately  defining  it*  It  appears  to  their  Lordships 
that,  in  order  to  succeed  in  disturbing  a  possession  of  such  long 
duration  under  the  circumstances  of  this  case»  it  is  necessary 
for  the  plaintiffs  to  establish  a  custom  existing  in  the  district  in 
which  these  properties  are  situated  to  the  effect  that,  where  land 
which  had  once  been  alluvial  lies  between  two  branches  ot  a 
river  (or,  it  would  appear,  between  two  rivers),  and  from  time 
to  time  the  volume  of  water  shifts,  so  that  alternately  one  of 
those  channels  is  deep,  and  the  other  is  fordable,  then  the  whole 
of  such  intermediate  land  belongs  to  the  landowner  on  the  side 
of  the  channel  which  at  any  given  time  is  fordable  }  in  short, 
that  the  ownership  and  right  of  possession  of  the  whole  inters 
mediate  tract  oi  land  shift  with  the  volume  of  the  water^ 
always  attaching  to  the  riparian  proprietop  on  the  side  of  the 
channel  which  happens  for  the  time  being  to  be  fordable*  It 
should  be  observed  that  this  custom  appears  to  be  based  on 
the  hypothesis  that  at  all  times  one  channel  is  deep,  and  the 
other  fordable,  because  it  could  not  apply  if  both  were  deep,  or 
both  were  fordable ;  it  wotid  also  appear  that  this  custom  is 
wholly  independent  of  any  question  of  accretion  or  arrosion  of 
banks ;  that  it  attaches  merely  upon  the  water  becoming  deeper 
or  shallower  in  one  channel  or  the  other  without  necessarily- 
any  alteration  in  the  beds  or  banks  of  the  channels. 

This  being  the^iustom  which  it  appears,  to  their  L(»?dships  that 
the  plaintifis  are  bound  to  make  out  in  order  to  establish  their 
case^  their  Lordships  would  require  to  be  satisfied  by  very  clear 
and  djstii^.evidence  of  its  ezistepce,  sincct  the  operation  of  such 
a  ci^tprnmust  be  to  render  the  rights  of  property  fluctaatijig«nd 
jgrecariouB, 
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A  qaestion  has  indeed  been  suggested,  whether  a  custom  of  ^^^^ 
bis  description  falls  withia  the  terms  of  Bdgalatioa  XI^.  2«  Baboo 
tTheiP  Lordships,  however,  do  not  think  it  necessary  to  ^^^^"*" 
decide  this  qae^ion,  inasmnoh  as  they  have  come  to  the  con-  v. 
clnsion  that  no  ^olear  and  definite  nsage"  such  as  would  be  hohemur 
necessary  to  support  the  plaintiffs'  case  has  been  in  point  of  ^^^  ^^^^ 
foot  established  by  the  plaintiffs.  Reference  has  'been  made 
very  frequently  in  the  record,  and  in  the  coarse  of  the  argu« 
ment,  to  certain  proceedings  on  the  part  of  the  Grovernment 
which  took  place  in  1780,  and  the  ihrarnama  executed  by  the 
proprietors  of  the  respective  estates  at  that  time  in  pursuance  of 
those  proceedings,  bat  their  Lordships  are  of  opinion  that  the 
eflbot  of  those  proceedings  and  ikramwna  amounts  to  no  more 
than  this:  that  there  being  a  dispute,  indeed  a  violent  quarreL 
as  it  would  appear,  between  two  zemindars  whose  properties  were 
contiguous  the  one  to  the  other,  the  Government  adopted  a 
settlement  at  the  time  between  them  which  appeard  to  be 
equitable  and  expedient,  and  to  be  in  conformity  with  what  had 
been  done  on  previous  occasions  by  previous  owners  of  the  same 
properties,  [and  that  this  arrangement  made  with  these  two 
landowners  by  the  Government  was  acquiesced  in,  adopted,  and 
ratified  by  the  ikramamaa  which  has  been  referred  to,  which  it 
will  be  necessary  subsequently  to  state  more  in  detail,  This  by 
no  means  aioounts  to  that  clear  proof  which  would  be  required 
to  support  a  distinct  custom  of  this  description j^  and  to  sustain 
the  claim  of  the  plaintiff  to  transfer  to  themselves  this  property 
from  those  who  have  been  in  possession  of  it  for  80  years  or  more. 
The  other  evidence  which  has  been  relied  upon  in  support  of 
the  custom  consists  mainly  of  supposed  admissions  on  the  pari 
of  the  defendants  in  the  course  of  various  legal  proceedings  ; 
but  upon  examination  those  admissions  do  not  appear  to  amount 
to  more  than  this,  that  the  defendants  or  their  predecessors 
appear  in  certain  proceedings  to  have  insisted  upon  a  rule  some- 
what similar  to  that  which  the  plaintiffs  noW  allege,  but  by  no 
means  indentical  with  it,  as  applicable  to  these  zemindaris,  and 
do  not  point  to  '^  a  clear  and  definite  ustige'^  binding  all 
property  within  the  district. 

Seference  has  been  made  also  to  various  proceedings  with 
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1873        respect  to  other  properties,  in  which  the  Goyernment  authorities 

5baboo       hare  treated  the  main  channel  of  the  Dewa  as  the  boundnry 

BiB8EsauE-     between  certain  sillahs ;  and  to  one  case  in  which  they  appear 

V.  to  have  intimated  tiiat  that  boundary  should  be  applied  also  to 

^M  "*^^^^^   certain  private  properties;  but  the  circumstances  of  these  cases 

^uzSiNo      are  not  so  distinctly  before  their  lordships  that  thej^  are  enabled 

to  treat  them  as  proof  of  such  a  custom  as  that  which  has  been 

before  described*  and  upon  which  it  is  necessary  for   the  plains 

tiSs  to  rely.     It  may  be  observed  that  it  by  no  means  follows 

that,  if  a  certain  fluctuating  boundary,  viz.,  the  course  of  a  river, 

is  adopted  between  two  siUahs,  its  •  adoption  for  that  purpose 

affects  the  rights  of  landed  proprietors  in  those  zillahs.    The 

case  of  Bai  Manich  Ohixnd  u.  Ifad&oram  (1),  which  has  been 

referred  to,  is  to  the  effect  that  there  may    be  a  fluctuating 

boundary  between  ziUahs,  which  by  no  means  affects  t^he  rights  of 

landed  proprietors, 

Their  I^or^ships  are  of  opinion  that  sufficient  evidence  has  not 
been  jjiyen  to  prove  this  customi  which  is  necessary  in  order  to 
loake  out  the  plaintiffs*  case.  They  agree,  indeed,  with 
Baikes,  J.,  who  savs  in  his  judgment ; — ^^  I  think  it  is  fully 
iralo  out  that,  when  claims  were  preferred  to  an  island,  a  new 
formation  in  the  Ganges,  by  riVal  riparian  proprietors,  the 
custom  was  to  award  possession  to  the  proprietor  on  the  side  on 
which  the  alluvial  lands  were  fordable ;  and  if  the  question 
before  us  was  for  the  possession  of  newly  formed  lands^  and 
we  were  asked  to  apply  the  custom  to  such  lands,  I  should  have 
no  hesitation  in  doing  so  ;"  but  their  Lordships  also  agree  with 
what  Raikes,  J.,  further  says  ; — '^  But  tl^is  is  not  the  nature 
of  the  present  suit.'' 

Their  Lprdships  are,  therefore,  of  opinion  that  the  plaintiffs 
have  failed  to  make  out  the  first  ground  upon  which   they  rely. 

The  second  ground  is  the  ikramama  that  was  entered  into 
between  the  then  owner  of  the  Pergunna  Arrah,  Bajah 
Bickramageet  Sing,  who  is  the  grandfather  of  the  defendant,  and 
Mahomed  Tegh  Ali,  who  was  then  the  owper  of  Pergunna 
^anjheCf  nnder  whom  the  plaintiffs  claim  title  ;  and  it  is  to  this 

(I)  3  B.  L.  B.,  P.  C,  5 ;  S  C«  13  Jfoor^'a  L  A.,  I. 


Digitized  by 


Google 


tOL.  Xtj  l*RtVt  dOTilitClij.  285 

etfect  (1)  : — The  BajaK  recites  that  there  had  been  a  stiit  with       ^'72 
respect  to  diara  lands  of  certain  Villages  Which  he  describes  ;  then      Baboo 
that  Mr.  Mathew  Leslie  and  Mr.  Gramme  had  been  sent  to  survey     ^"l?a  *'" 
the  land  in  dispute,    and  t^ken   the  statements    of  both  parties.         ^* 
Then  he  goes    on  to  say  : — *^The   gentlemen  of  ihe    Coutidl  of  Mohissur 
Azeemabad  and  Mr.  Gl-rfldme  f orti^atded  to  the  Coundil  at  Calcutta   bamadooh 
a  report  of  the  dispute  between  the  parties,and  a  map  of  the  diara 
lands/'  which,  unfortunately^  is  not  no#  forthcoming.     Then  he 
fecites  that  orders  were  received  from  the  Council  at  Calctltta, 
that  on  whichever  side  the  QsHges  was  fordable,  the  diara  lands 
will    appertain  to   that  side )    and  then    that  Mr.    Leslie   and 
Mr.  GrsBme  came  again  to  the  diafa  lands^  ''and  finding  that  the 
river  Ganges  on  the  side  of  Pergunna  Arrah,  Sirkar  Shahabad, 
had    dried  up  and    was    fordable,  and  on   the  side  of  Pergunna 
Manjhee^  it  was  a  lowing  current  with  deep  water,  gave  posses- 
sion to  me  the   declarant,  from    1187  Fnsli  (l779)'of   the  diara 
lands  aforesaid,  with  all  the  crops  thereon  /^  and  that  he  therefore 
took  possession.    Then  he  says  : — "  Therefore  I  declare  and  give 
this  writing  that  the    boundary  of  the  dictra  between  Pergunna 
Arrah,  Sirkar  Shahabad,  and  Pergunna  Manjhee,  Sirkar  Sarun, 
has  been  fixed  in  this  manner  that,  if  the  river  Ganges  becomes 
fordable    on  the  side    Of  Pergunna   Arrah,  the  diara  lands  will 
belong  to  the  zemindars  of  Arrah ;  and  if  it  becomes  fordable  on 
the  side  of  Pergunna  Manjhee,Sirkar  Sarun,  then  they  will  belong 
to  Pergunna  Manjhee.     If  any  or   either   of  us    act  contrary    to 
I;hi8  agreement,  our  act  shall  be  false  and  roid^and  we  will  be  liable 
to  punishment  by  the  Government/*  A  duplicate  of  this  agree-        ** 
ment  was  executed  by  Mahomed  Tegb  Ali,  the  then  zemindar  of 
Manjhee.     It  has  been  contended,    on  the    one  hand,   that  this 
agreement  relates  only  to   newly  formed  lands   or  alluvial  lands 
which  may  be  formed  after  its  date  ;  on  the  other, that  it  distinctly 
refers  to  the  lands  in  question,  at  all  events  in  their  then  state, 
and  that  it  is  applicable    to  them  now.     But,  be  that  as  it  may, 
assuming  the  meaning  given    to  this  document  by  the  appellants 
o  be  correct,  their  Lordships  are  of  opinion  that,  whatever  may 
have  been  its  effect  as  a  contract  between  the  two  zemindars  who 


(1)  Seean^e,  pp.  270, 271. 
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1872       execated  iti  it  clearly  cannot  be  binding  npon  the  defendants^  who 

B^^      derive  their  title  from  Noorool  Hossein,  who  was  a  stranger  to  it, 

Bit8B8BUB-<   Their  Lordships  are  of  opiaion  that    it  was  not  in  the  power  of 

V.         the  then   zemindar  to  impress  upon  the  land  a  quasi  servitude, 

^oa^vR    ^^  ^  burden    it  with  a  coyenant    which  would  run   with  it  into 

Bux  SiNo    (Jie  hands  of  any  possessor  of  it  by  any  title* 

Their  Lordships  are  ther^ore  of  opinion  that  the  plaintiffs 
fail  also  on  the  second  ground  of  claim. 

That  being  so^  it  is  unnecessary  to  go  into  a  question  which 
has  been  raised  of  the  identity  of  the  lands. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
plaintiffs  fail  to  make  out  their  case  ;  and  they  will  humbly 
advise  Her  Majesty  that  the  decree  of  the  High  Court  in  India 
be  affirmed^  and  that  this  appeal  be  dismissed  with  costs. 

Appeal  dismissed. 
Agent  for  agpellants :  Mr.  Wilson. 

Agents  for  respondents  :  Messrs.  Burton,  Teates  and  Bart. 


APPELLATE  CIVIL. 


Before  Mr.  Justice  L.  8.  Jaekeon  and  Mr.  Justice  Miiter. 
nlrlhlZ       JUDOONATH  SIttOAB  (PLAWTiff)  v.  BUSSUNT  OOOMAR  BOY 

Sinda  Law— InherUance-\Moth$rStridhan. 

According  to  the  Hindalawas  oorront  in  Bengal,    the  mother  taooeectato 
{^^^  <«x/c^         the  property    of  her    daughter  beqnathed  to  her    by  her  father  before  her 
f^f  ^.,  ^^.A*^^      marriage  in  preference  to  her  husband.    Such  property  falls  within  the  category 
^yC^^'^    of*<rulAaii. 

One  Hurrynarain  Mitter  died,  leaving  him  surviving  a 
widow,  and  an  nnmarried  daughter,  Prosonomoyo  Dossee,  and 
leaving  a  will,  whereby  he  gave  and  beqnathed  the  whole  of 
his  property  to  his  said  daughter,  and  appointed  the  defendant, 
Bussunt  Coomar  Roy  Chowdhry  and  one  Hurryhur  Bose  to  be 
the  executors  thereof.  After  the  death  of  her  father,  Prosono- 
moye  married    Judoonath  Sircar.     Prosonomoye  died    a  minor 

*  Special  Appeal,  No.  1198  of  1870,  from  a  decree  of  the  First  Subordinate 
Jndge  of  the  24-Pergttnnas,  dated  tiie  28th  March  1870,  reversing  a  decree  of 
the  Sadder  Mnosif  of  Alipore,  dated  the  Ist  September  1869. 
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without  issue,  and  leaving  her  surviving  her  mother  and  her      ^^^^ 

husband,  Judooiiath.  Judookath 

81BOAB 
This    suit    was    brought   by     Judoonath     against    Bussunt  «. 

Coomar»  the  surviving  executor,  for  the  delivery  of  the  papers  cowJab^y 

and  accounts  belonging  to  the  estate  of  the  late  Hurrynarain*  Gbowdhat. 

on  the  ground  that  he  was  entitled  thereto  as  the  heir,  under 

the  Hindu  law,  of  his  deceased  wife.    The  defendant  set  up  in 

his  written  statement  that  there  was  no  condition  in  the  will  of 

the   late   Hurrynarain   which   required    him   to   furnish    such 

accounts,  and  consequently  he  was  not  liable  to  do  so. 

The  Munsif  held  that  the  plaintifiE  was  the  heir  of  his 
deceased  wife  ;  and  as  the  defendant  had  taken  out  a  certificate 
of  administration,  he  was  bound  to  deliver  the  papers  and 
accounts  to  the  plaintiff.  He  accordingly  passed  a  decree  in 
favor  of  the  plaintiff. 

On  appeal,  the  Subordinate  Judge  held,  citing   Shamachnrn  , 
Sircar's  Vyavastha  Darpana,  p.  733,  that,  under  the  Hindu  law. 
the  heir  of  Prosonomoye  was  not  her  husband,  but  her  mother 
He  accordingly  dismissed  the  plaintiff's  suit. 

On  special  appeal,  the  High  Court  (Norman,  C.  J.  (offg.)f 
and  lioch,  J.)  held  that  according  to  the  Hindu  law  as  curretn 
in  Bengal,  the  husband  was  entitled  to  succeed  to  the  property 
which  a  woman  had  received  from  her  father,  in  preference  to 
her  brother  or  mother.  They  accordingly  passed  a  decree  in 
favor  of  the  plaintiff. 

The  judgment  of  the  Court  delivered  (26th  June  IST'l)  by 
Norman,  O.J.,  nas  as  follows : — 

"  This  is  a  suit  by  the  plaintiff,  who  claims  as  heir  of  his  wife 
Prosonomoye  to  have  inherited  certain  property  given  to  her  by 
the  will  of  her  father  Hurrynarain  Mitter.  At  the  time  of  the 
death  of  Hurrynarain,  Prosonomoye  was  married  to  the  plaintiff  ; 
she  died  under  age  and  without  issue,  leaving  her  mother  surviv- 
ing her.  The  first  Subordinate  Judge  of  the  24rPergunna8, 
Baboo  Koylas  Chunder  Deb,  reversing  the  decision  of  the  Munsif, 
Baboo  Shamdhone  Mookerjee,  dismissed  the  plaintiff's  suit. 
From  this  decision  there  is  an  appeal,  and  the  question  argued 
before  us  was  whether  thn  plaintiff  as  the  husband,  or  the  mother 
of  Prosonomoye,  is  the  preferential  heir. 

39 
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1873  The  Subordinate  Jadge  referred  to  the  Vyavaslita  Parpana 

JuDooNATH    of  Baboo  Shamachnrn  Sircar,  p.  733,  in  wbicb^^ia  the  "  order  of 

SijftOAB       succession  to  a  childless  married  woman's  atridhan  given  by  her 

BuMuirr     parents  before  marriage*  her  fee  or  gratuity,  or  bestowed  aftw 

'ci'^^i^^   marriage,"  the  heirs  follow  each  other  thus : — 

L    The  whole  brother. 

2.  The  mother. 

3.  The  father. 

4.  The  husband. 

The  authorities  in  support  of  that  position  are  referred  to  at 
-pp.  720  and  721  of  the  same  book. 

There  seems  to  be  a  considerable  conflict  of  opinion  betweeii 
writers  on  Hindu  law,  whether  the  husband  is  entitled  to 
succeed  to  the  property  of  a  childless  woman,  received  from  her 
parents  after  the  marriage,  in  preference  to  her  brother,  mother, 
and  father.  The  two.  texts  out  of  which  the  dispute  arises  are 
to  be  found  in  the  Dayabbaga,  Ch.  lY,  s.  3.  The  first  is  the  text 
of  Yajnavalkya,  p.  88,  para.  2 : — '*  The  separate  property  of  a  * 
childless  woman  married  in  the  form  denominated  brahma,  or  in 
any  of  the  four  unblamed  forms  of  marriage,  goes  to  her  husband." 

I  niay  premise  that  the  brahma  form  of  marriage  is  that  which 
at  the  present  day  is  ordinarily  in  use  amongst  the  Hindus  of 
Bengal,  and  I  think  we  ought  to  presume  that  the  marriage  was 
according  to  that,  or  one  of  the  four  other  pure  forms,  in  tiie 
absence  of  any  suggestion  to  the  contrary. 

The  passage  ^  Yajnavalkya  above  referred  to  is  found 
somewhat  differently  translated  in  Colebrooke's  Digest,  folio  ed., 
vol.* 4,  V.  501,  p.  309  (1)*  The  translation  there  given  corresponds 
with  the  interpretation  put  upon  the  text  in  the  Dayabhaga, 
paras.  4  and  5,  Gh.  IV,  s.  3,  where  it  is  said : — '<It  is  not  right  to 
interpret  the  text  as  signifying  that  any  property,  of  whatever 
amount,  which  belongs  to  a  woman  married  by  any  of  those 
ceremonies  termed  brahma»  &c.,  whether  received  by  her  before  or 
after  her  nuptials,  devolves  wholly  on  her  husband  by  her  demise. 
For  the  terms  employed  in  the  text  signifying  '  at  marriages  in 
the  form  denominated  brahma^  &c.,'  indicate  time^  &c.'' 

(1)  Ed.  of  1801 ,  Vol  III,  ch.  9,  V.  601.    • 
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'*  Therefore,  the  obaeryation  of  Niswarupa,    that  the    text       1873 
relates  to  woman^s  property  received  at  the  time  of  the  nuptials,  judoonath 
•hould  be  respected/'  S^^^^* 

After  ditoosaiDg  the  sacoeaaioQ  to  the  property  of  a  woman  B^mukt 
married  in  the  a$ura  form,  the  another  in  para.  10  writes : — "  But  chowdbbt. 
wealth  received  by  a  woman  after  her  marriage  from  the  family 
of  her  father,  of  her  mother,  or  of  her  husband,  goes  to  her 
brothers  [uot  toher  husband  (1)],  as  Yajnavalkya  declares, '  that 
which  has  been  given  to  her  by  her  kindred,  as  well  as  her  fee 
or  gratoity,  and  anything  bestowed  after  marriage,  her  kinsmen 
take,  if  she  die  without  issue*''  The  same  passage  from  Yag^a' 
vall^  is  to  be  found  in  Colebrooke's  Digest^  vol.  4,  v.  508  (2). 
After  discussing  the  various  texts,  the  author  in  para.  29 
aays: — '^Therefore  the  property''  (which  I  understand  to  be 
property  such  as  is  spoken  of  in  paras.  10  and  13)  '^  goes  first 
to  the  whole  brothers ;  if  there  be  none,  to  the  mother  ;  if  she  be 
dead,  to  the  father;  but,  on  failnre  of  all  these,  it  devolves  on 
the  husband.  Thus  Katayana  says :— '  That  which  has  been 
given  to  her  by  her  hindered  goes,  on  failure  of  kindred,  to 
her  husband.' "  This  passage  is  referred  to  in  Colebrooke's 
Digest,  folio  ed.,  vol  4,  note  to  v.  5H,  p.  817  (3).  The  tex^ 
of  Katayana,  Colebrooke's  IKgest,  vol  4,  v.  612  (3),  and  the 
opinion  of  Raghnnandana,  may  be  cited  in  support  of  the  view 
that  the  brother,  mother,  and  father  in  preference  to  the  hnsbandf 
inherit  what  was  given  by  the  fSather  or  nsother  otherwise  than 
at  ihe  time  of  the  nuptials. 

On  the  other  hand,,  it  may  be  observed  that  the  text  of  Menu> 
Colebrooke's  Digest^  vol,  4,  v.  50^  (4),  is  as^ollows : — 

*'  It  is  ordained  that  the  property  of  a  woman  married  by  the 
oeremonies  called  brahmtk,  daiva,  arsha,  gandJiarva,  prajapatya* 
shall  go  to  the  hnsband   if  she  die  without  issue.'^    The  text 

(1)   These  words  am   id  bradLato.  be  merolj  pajrte  of  a  disooeeion  on  the 

aad  are   apparently  an   interpolation,  tme   meaning  of  the  text  in  para.  2^ 

▲gainst  them  ia  the  note  is  set  the  not  the  actual  opinions  of  the  author 

word  **  Srikriahna,"  as  if  Srikrishna  in  of  the  Dayabhaga.      Per   NoBMAif»  J. 

dealing    with    the   text    had  inserted  (2)    Ed.    of    1801,    Vol,  Ul,  oh.  9^^ 

them.    If  so,  it   would  seem    to  show  v.* 608. 

thathe  treata  the  rule  (o  be  that  stated  (3  Id,,  v,  611  note,  and  v.  518. 
in  pars.    2,  and  para*.  6,  10,  and  29  to       (4)  /d.,  v.  6031 
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^^^  of  Tajnavalkya,  as  pointed  oat  by  the  author  of  the  Daya- 
jm>ooNATH  bhaga^  is  equally  general  in  its  terms.  In  the  snmmarj  of 
V,  8.  8,  Oh.  IV,  by  Srikrishna,  Dayabhaga^  p.  100,  it  is  said : — *'  In 
Col^B^T  *^®  ^^*®®  ^*  property  given  by  the  father  at  any  other  time  bnt 
Cboiwdbbt.  the  wedding,  a  maiflen  daughter  succeeds  in  the  first  instance; 
next  a  son,  then  a  daughter  who  has,  and  one  who  is  likely  to 
have,  male  itsue  ;  after  them  the  daughter's  son,  the  son's  som 
the  great-grandson  in  the  male  line,  the  son  of  a  oontemporary 
wife,  and  her  grandson  and  great-grandson  in  the  male  line ;  next 
to  them  the  barren  and  widowed  daughters  inherit  together  ;  after- 
words  the  succession  proceeds,  as  before  described,  in  the  case  of 
property  received  at  nuptials  denominated  brahma  &Cm"  ihat  is 
to  say,  the  order  of  succession  is  husband,  brother,  mother,  and 
father.  The  same  author,  Srikrishna,  at  p.  57  of  the  Dayakrama 
Sangraha  (1),  translated  by  Wynch,  speaking  of  the  property  of  a 
woman  not^reoeived  by  her  at  her  nuptials,  says  : — ^'  In  default 
of  successors'  including  the  barren  and  widowed  daugh  ters,  the 
succession  devolves  in  due  order,  by  the  rule  of  analogy,  as  in  the 
case  of  wealth  received  at  nuptials,  viz.,  on  the  woman's  husband, 
brother,  mother,  and  father,  if  she  were  married  according  to 
any  of  the  five  forms  denominated  brahma  and  the  rest ;  or  if 
she  were  married  according  to  any  of  the  four  styled  asura,  &c., 
on  her  mother,  father,  brother  and  husband."  And  again,  of 
separate*  property  when  given  to  her  by  her  father,  whether  at 
l^e  time  of  the  weddingj  or  antecedent,  or  subsequent  to  it,  after 
enumerating  the  heirscdown  to  barren  and  widowed  daughters,  he 
Bays  (2)  : — '*  The  son  and  the  rest  succeed  as  in  the  case  of  property 
received  at  nuptials."  Macnaghten  in  1  Hindu  Liw,  p.  10  (3) 
i^dopts  the  view  taken  by  Srikrishna.  Sir  Thomas  Strange  iu  a 
note  prints  the  summary  of  Srikrishna  as  coniaining  astatementof 
the  order  of  succession  amongst  the  several  heirs  with  whom  we 
are  concernedt  baboo  Prosonuo  Coomar  Tagore,  in  a  "  Table  of 
Succession  according  to  Hindu  law  ad  prevalent  in  Bengal,"  seta 
the  heirs  of  a  woman's  atridhan  from  husband  to  father  in  the 
following  order : — After  distinguishing  between  yatUaka  property 
which  a  woman  receives  at  the  time  of  her  nuptials  ;  pitridatta 
that  which  a  woman  receives   from  her  parents,  eitiier  after  or 

a)  Ch.  2,  8.  4,  parji.  11.    (3}  Oh.  2,  s.  5,  para.  3.    (3)  E  d.  of  1829,  Cb.  UI. 
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before  her  mliiTiage ;  anwadhya  orjulho,  Uiafc  wWoh  sbe  receives  ^^^ 

from  her  parent's  kiodred,  her  husband,  or  from  his  relations  J^doonatb 

after  marriapfe,  &o. ;  and  ayautaha,  that  whioh  she  receives  from  ^ 

her  son,  pnts  these  heirs   in  the  foUowinfir  order : — Husband  BvasimT 

"  t  OoOMAB  EoT 

brother,  mother,  father  (1).     Baboo  Gopal  Lall  Mitter  informs  Cbowobbt. 
OS  that,  in  the  Dayatatwa,  it'is  hud  down  that,  as  to  property  of 
%  woman  received  from   her  fetther,  the  hasband  succeeds  in 
preference  to  tiie  mother. 

On  the   whole  I  am    of  opinion   that  we  are   bound  by  th^ 
construction  put  on  the  texts  by  Srihrishna,  snd  tha't  we  mus 
pronounce  that,  accordinfif  to  the  Hindu  law  ascuv*rpnt  in  Benf^l, 
the  husband    is   entitled  to   succeed   to  the   property  which  ^ 
woman  receives    from  her  father,   either  before   or  after  he 
marriage,  in  preference  to  her  brother  or  mother. 

The  result  will  be  that  the  decision  of  the  Subordinate  Judge 
will  be  reversed,  and  that  of  the  first  Court  restored  with  costs 
in  all  the  Courts. 

The  defendant  applied  for  a  review  of  this  judgment.  The 
High  Court  (Loch,  J.)  (2)  restored  the  case  to  its  original 
number,  and  it  now  came  on  for  hearing. 

Baboos  Gopal  Lall  Mitter  and  Chreesh  Chunder  Ohose  for 
the  appellant. 

Mr  •Woodroffe  (Baboos  Opender  Chunder  Boee  and  Rqjender 
Nath  Boae  with  him)  for  the  respondent. 

Baboo  Oopal  LoU  Mitter  for  the  appellant  contended  that  the 
husband  was  the  preferential  heir,  Dayabhaga,  Ch.  lY  s.  8^ 
para.  2«  In  the  caase  of  property  reoeived  from  her  father  or 
mother,  the  heir  of  a  childless  woman  is  her  brother,  and  not  her 
mother— Dayabhaga,  Gh.  lY,  s*  3,  paras.  10,  11,  paras,  19, 
21,  22,  and  23,  a.  3,  Gh.  IV,  treat  of  sulka  property  only. 
Paras  27,  28,  and  29,  s.  8,  Oh.  IV,  treat  of  succession  to  sulka 
property  only.     JaoksOn,  J. — Can   we  treat  the   property  as 

(1)  in  ibo  text  of  tbii  book,   para,  which  escaped  obeervation  wbea  the 

15,  p.  li»  the  brother  is  placed  before  proofs     were    being     oorreded.     P#r 

the   hasband,    and  both    before    the  NoaMAif,  j. 

Biothers  bat  this  it  aA  erident  mistake,  (2)  Norman,  C.J.  (offg.,)  died  before 

probably  a  mere  Unnder  of  the  printer,  the  application  cume  on  Un  hearing. 
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1B73  atridhan  T  The  property  was  not  given  by  the  father  during 
JuDooKATK  hia  lifetime^  bat  left  by  will.  Can  we  not  treat  it  as 
^'^^*  property  taken  by  inheritance  from  the  fatheT]  It  can 
BvaauHT  be  treated  bm 'stridhan ;  for  although  wills  were  noknown 
Ohowbhet.  ^  ^^o  Hindas^  yet  the  description  of  stridhhan  in  para.  Ij 
8. 1,  Gh.  lY^  Dayabhaga^  is  comprehensiTe  enough  to  include 
property  received  from  a  father  under  his  will.  The 
parties  have  all  along  admitted  it  to  be  Hridhan,  and 
therefore  the  Hindu  law  of  atridhan  is  applicable.  Fhe  question 
whether  the  mother  would  succeed  in  preference  to  the  husband 
to  the  property  given  to  a  w(mian  under  a  will  was  not 
decided  in  Proaono  Coomar  Ohoae  v.  Tarruehnath  Sirkar  (1). 
The  husband  succeeds  to  wealth  which  has  been  given  to 
a  woman  by  her  father,  in  preference  to  the  mother^-^Dayakrama 
Sangraha^  ch.  2,  s.  5,  paras.  I  and  3,  and  ch.  2,  s.  3,  paras.  14 
aid  15.  Macnaghten  adopts  the  same  view, — L  Macnagbteu'a 
Hindu  Law,  Ch.  III.  He  does  not  blindly  follow  the  Dayakrama 
Sangraha.  His  work  was  undertaken  to  settle  all  doubtful 
poiots,  Macnaghten's  Hindu  Law,  Preliminary  Remarks^  p.  3  ; 
see  Sir  Francies  Macnaghten's  Considerations  of  Hindu  Law^ 
pp.  239  and  240,  and  Baboo  Prosono  Coomar  Tagore's  Table  of 
Succession. 

There  is  no  precise  text  to  be  found  in  the  books  of  Hindu 
law,  therefore  the  case  ought  to  be  disposed  of  according  to  the 
principle  of  jukti,  or  reason.  The  husband  offers  the  funeral 
cake,  which  the  mother  does  not,  and  is  ot  the  same  gotra,  which 
the  mother  is  not.  This  forms  an  important  element  in  determin- 
ing heirship ;  see  Note  of  Srikrishna  and  Achyuta  to  para.  23» 
8.  2.  Ch.  lY  of  the  Dayabhaga.  The  Dayabhaga  is  not  to  be 
followed,  as  no  subsequent  writer  has  accepted  the  doctrine* 
Dayatatwa,  d.  43   (2),  does  not  dipose  of  the  point,     it  places 

(1)  10  0.  L.  Bnd67»  4oet  not  r^te  to  property  giTea  bj 

(2)  Dayatatwa,  p.  48,  ag  translated  the  father  or  mother,  beoaoae  tb« 
by  Baboo  Shamaoharn  Siroar,  late  brother  is  entitled  to  fnoh  property, 
awom  interpreter  ol  the  High  Ooart.  Thne,  Vridda  Katayana : — *-  Inunova* 
The  translation  was  filed  with  the  able  property  whioh^lias  been  giYsn 
petition  of  review:^  by   parents   to  their    daughter,    goes 

"  Bntf ailing  them  (m's.,  the  danghters    always   to   fhm)   brother   if  she   die 
^Hio  are  barren,  or  sonless  widows)  the    without  iMue/  '* 
husband   (suooeeds).      This   however 
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the  brother  before   the   husband.    Ik  does   not  apeak  of  the      ^873 

»*^*^«r.  JODOONATU 

SlBGlB 

Mr.  TTooiro/fa^forthe  respondent,  contended  that  the  property  Ct^i^Xr 
in  dispute  could  not  be  the  sMdhan  property  of  Prosonomoye  Chowdhky. 
as  she  took  it  under  her  father's  will.  Siridhan  is  only  such 
property  as  a  Hindu  woman  receives  by  way  of  gift  from  her 
husband^  parents^  or  relatives  at  the  time  of  marriage,  or  after 
marriage.  Onb  quality  of  atridhan  is  that  a  woman  cannot  alienate 
it  if  it  consists  of  immoveable  property.  Here  there  is  an  absolute 
devise  to  Prosonomoye,  and  she  had  fall  power  over  it.  It 
cannnot  therefore  be  stridhan.  The  case  of  Pro8(mo  Ooomar 
Ghose  V.  Tarmcknath  SirJcar  (1)  is  in  point.  Property  which  a 
woman  inherits  from  her  father,  or  husband,  is  not  striihan— 
Teencowree  Ohatterjee  v.  Dinonath  Banerjee  (2).  S.  1,  Cb.  IV  of 
the  Dayabhaga  treats  of  the  separate  property  of  a  woman,  and 
not  woman's  prop:'rty.  [Mittbb,  J— Under  what  class  does  thig 
property  fall  ?]  It  is  not  siridhan.  The  heirs  to  such  property 
as  is  not  Hridhan  would  be  the  general  heirs  according  to 
the  Hindu  law,  iu  cases  of  ordinary  succession  to  property^ 
[MiTTBS,  J.— The  Hindu  law  in  cases  of  ordinary  succession 
applied  to  property  left  by  males.]  All  property  of  a  Hindu 
woman  is  not  atridhan.  The  ordinary  rule  of  succession  ought 
to  apply  to  the  property  left  by  a  Hindu  woman,  which  is  not 
airidhan.  The  words  implying  males,  used  in  the  Hindu  law  in 
cases  of  ordinary  succession  to  property,  include  females.  When 
a  Hindu  testator  gives  away  property  by  will,  the  gift  is  to  be 
considered  according  to  the  plain  meaning  of  the  gift.  According 
to  the  English  law,  when  a  man  takes  by  will,  and  not  by  descent, 
he  takes  by  purchase,  that  is,  he  is  the  source  from  which  descent  is 
to  be  traced.  Prosonomoye  took  this  property  by  purchase,  and 
the  descent  is  to  be  accordingly.  The  heirs  are,  first,  her  son,  then 
her  son's  son,  then  the  mother.  It  is  only  to  property  obtained  by 
a  woman  at  the  time  of  her  nuptials  that  the  huband  succeeds  in 
preference  to  the  mother,  D.iyakram^  Sangraha,  Gh.  II,  s.  3, 
para.  l4.    The  meaning  of  tho  text  of  Dayatatwa  is  that  the 

(1)  10  B,  L.  K.,  267.        '  12)  3.W.  R.,  49. 
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^^^ husband  does  Dot  take  the  prominent  position  in  saccession  to 

J0D0ON4TH    any   other  property — Dayatatwa,  p.  43    (1).    The   passage  of 

SiTOiB      Di^ala  (Dayabhaga,    Oh.  IV.    s.  2,  para.  6)  does  not  refer  to 

BosaiTirT    succession  to  all  kinds  of  property  which  a  Hindu  woman  may 

CiiowDiiRT.   possess.    The  order  of  succession  to  the  separate  property  of  a 

Hindu  woman  is  given  in  Dayabhaga^  Ch.  IV,  s.  3.     The  heir  of 

a  childless  woman  is  her  brother-^para.    13,  s.  3,  Oh.  IV.    The 

word  <  kindred''  is  explained  in  para.  15,  s.  3>  Ch.  IV.    It  is  no% 

to  include  the  husband. 

If  the  property  is  stridhan^  the  mother  is  the  heir  in  preferenoe 
to  the  husband — Dayabagha,  Ch.  IV,  s.  3,  paras.  28  and  29.  What 
is  given  to  a  woman  by  her  kinsmen  goes  to  her  kinsmen— 
Dayatatwa,  p.  43  (I).  The  mention  of  the  brother  in  Daya. 
tatwa,  p.  43  (1)»  is  the  mention  of  one  of  a  different  descent  from 
the  husband.  The  succession  of  the  hnsband  is  postponed  to  that 
of  the  kinsmen.  So  in  Dayabhaga,  Ch.  IV,  s.  3,  para.  29.  The 
husband  is  not  a  kinsman.  The  mother  succeeds  in  default  o^ 
the  brother — Shamachurn's  Vyavastha  Darpana,  p.  721.  The 
executor  was  therefore  justified  in  refusing  to  make  over  the 
»  accounts  to  the  husband.     The   accounts  have  been  properly 

made  over  to  the  mother. 

Baboo  Gopal  LoU  Mitter  in  reply  contended  that,  if  the 
property  be  not  considered  as  atridhan^  the  husband  would  be 
the  preferential  heir.  There  being  no  positive  rule,  the 
prinoiples  which  were  followed  by  the  mfcw  should  be  followed 
in  this  case,  vus.,  that  one  who  offers  the  funeral  cake  should  be 
preferred  to  one  who  does  not,  and  that  a  gotraja  should  be 
preferred  to  one  who  is  not  a  gotraja.  The  main  principle  is 
the  offering  of  the  funeral  cake  to  the  manes  of  the  dead. 
Here  the  husband  has  to  perform  the  shrad,  and  not  the  mother* 
The  mother  is  not  a  gotraja.  But  the  term  atridhan  is 
comprehensive  enough  to  include  a  bequest  under  a  will.  It 
includes  all  sorts  of  property  received  from  the  father,  or  any 
affectionate  kinsmen.  Para.  29,  s.  3,  Ch.  IV,  |Dayabhaga,  is 
ambiguous.    Para.    29.  s.    3,    Ch.  IV,  does  not   refer  to  the 


(1)  Ante,  p.  292. 
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Kitdyana  cited  m    para.    27,  s.  3,   Ch.  IV,  but  to  Vriddha  _Wf 

Eit&vana^  who  is  cited  in  para.  12  of  the  some  sectioo*  Jddoonath 

The  judgment  of  the  Court  was  delivered  by  Bomunt 

CooMAB  Rot 

Mrma,  J.— The  property  which  forms  the  subject-matter  of  Chowbbrt. 
this  litigation  originally  belonged  to  one  Hnrrynarain  Mitter^ 
who  give  it  by  will  to  his  daughter  Pro&onomoye.  Soon  after 
the  death  of  her  father,  Prosonomoye  married  Judoonath 
Bircar,  the  plaintifE  in  this  case,  and  died  shortly  after,  leaving 
her  husband  and  her  mother  surviving  her.  In  this  state  of 
facts,  the  question  we  have  to  determine  is  whether  the  mother 
or  the  husband  is  entitled  to  inherit  the  property  above  described. 

Before  proceeding,  however,  to  determine  this  question,  we 
think  it  necessary  to  make  a  few  preliminary  observations  on  the 
legal  character  of  the  property  in  dispute*  It  has  been  argned 
Qu  behalf  of  the  respondent  that  this  property  cannot  be  treated 
as  the  stirdkan  of  Prosonomoye,  inasmuch  as  it  was  acquired 
by  her,  not  under  an  ordinary  gift,  but  under  a  testamentary 
devise*  a  mode  of  disposing  of  property  not  rocogniaed  by  the 
ancient  law  of  the  Hindas.  We  are  of  opinion,  however,  that 
this  objection  is  not  valid.  Whatever  might  have  been  the 
aacient  Hindu  law  on  the  subject,  it  seems  to  have  been  settled 
by  a  uniform  course  of  decisions  of  unitDpeachable  authority 
that  testamentary  dispositions  are  not  opposed  to  the  spirit  of 
that  law>  and  we  may  add  that,  in  the  recent  case  of  Tagore  v. 
Tagore  (l),  it  has  been  expressly  held  by  the  Privy  Council 
thHt  such  dispositions  are  to  be  treated  as  a  species  of  gift*  '^  Aa 
to  gifts  by  way  of  will,"  their  Lordships  observe^  "  whatever 
doubts  may  have  once  been  entertained  by  learned  persons  as  to 
the  existence  of  the  testamentary  power,  those  doubts  have  been 
dispelled  by  a  conrse  of  practice  in  itself  enongh,  if  necessary, 
to  establish  an  approved  usage,  and  by  a  series  of  judicial  decisions* 
both  hero  and  in  India,  proceeding  upon  the  assumption  that  gifts 
by  will  are  legally  binding,  and  recognizing  the  validity  of  that 
form  of  gift  as  part  and  parcel  of  the  general  law.  The  introduction 
of  gifts  by  will  into  general  use  has  followed  inlndia,  as  it  has  done 

(1)  9  B.  li.  B.,  377. 
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1 873        in  other  countries,  the  con  veyance  of  property  inter  vivos.    Such  a 

JxTDooNATH   disposition  of  property  to  take  effect  upon  the  death  of  the  donor. 

Sircar      though    revocable    during  his    lifetime,    is  until    revocation  a 

BussuNT    continuous  act  of  gift  up  to  the  moment  of  death,  and  does  then 

^Cuo^DRRy    operate  to  give  the  property  disposed  of  to  the  persons  designated 

as  beneficiaries.     They  take  upon  the   death  of  the  testator  as 

they  would  if  the  property  had  been  given  to  them  during  bis 

lifetime,  &c.,  &o.     The  law  of  wills  has,  however,  grown  up  from 

a  law  which  furnishes  no  analogy  but  that  of  gifts,  and  it  is  the 

duty  of  tribunals  dealing  with  a  case  new  in  the  instance,  to  be 

governed  by  the  established  principles  and  the  analogies  which 

haye  prevailed  in  like  oases"  (1),     The  above  observations  are, 

we  think,  sufficient  to  justify  us  in  holding  that  the  property  in 

dispute  falls  within  that  category  of  stridhan  which  is  described 

in  the  Hindu  shasters  as  'property  given  to  a  woman  by  her 

father  before  her  marriage ;'  and  we   accordingly  overrule  the 

preliminary  objection  of  the  special  respondent. 

With  reference  to  the  main  question  itself,  we  are  of  opinion 
that  the  mother,  and  not  the  husband,  is  the  preferentiial  heir. 

It  is  admitted  on  both  sides  that  the  case  before  us  is  governed 
by  the  Hindu  law  current  in  the  Bengal  school,  and  as  the 
Dayabhaga  is  the  highest  of  all  the  authorities  recognisBed  in 
that  school,  it  is  to  the  Dayabhaga  that  we  will  first  direct  our 
attention.  Now  cl.  29,  s,  3,  Ch.  lY.  of  that  treatise  (Colebroke's 
translation,  page  95)  appears  to  us  to  be  conclusive  on  the  point. 
That  clause  is  as  follows  : — "  Therefore  the  property  goes  first 
to  the  whole  brothers  ;  if  there  be  none  to  the  mother  ;  if  she  be 
dead  to  the  father ;  but  on  failure  of  all  these,  it  devolves  on  the 
husband.  Thus  Kdt&yana  says . — *  That  which  has  been  given 
to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  husband.' " 
It  has  been  argued  that  the  passage  above  quoted  refers  to 
that  kiud  of  stridhan  only  which  is  called  suUca  (fee  or  prequi- 
pite).  But  this  argument  is  evidently  founded  on  a  mistake. 
The  very  text  of  EiLtdyana,  cited  by  the  author  in  the  passage 
in  question,  shows  that  it  also  refers  to  property  given  to 
a  woman  by  ber   kindred,  that    is  to   say,  by  her   father  and 

(I)  »  B.  L.  R.,  377  ;  see  pp.  397, 398. 
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mother  ;  and  if  this  is  not  sufficient  to  remove  all  doubts  on  tbe       ^7^ 
point,  we  hare  only  to  examine  a  few  of  the  preceding  clanses.   judoonath 
In    cl.    10    of  the    same    section    and    chapter,     the    author      SiRCAa 
introduces  the  subject  by  saying   that  *^  property  received  by  a     Busbunt 
woman  after  her  marriage  from  the  family  of  her  father,  of  her  oati^D^^* 
mother,  or  of  her  husband,  goes  to-  her  brothers"  ("  not  to  her 
husband,'')  and    in  support  of  this    position,  he    cites  a  text  of 
Tajnavalkya,  which  declares  **  that  which  has  been  given  to  her 
by  her  kindred,  as  well  as  her  fee  or  gratuity  {sulka),  and  any- 
thing bestowed    after  marriage,    her  kinsmen  take    if    she  die 
without  issue."     It  should   be  borne  in  mind  that  this  text  of 
Tajnavalkya   refers  to  three  different  kinds  of  stridhan,  namely, 
first,  property  given  to    a  woman   by  her  kindred ;  second,  her 
(aulka)  fee  or  gratuity ;  and  third,  property -bestowed  upon  her 
after  her  marriage*    In  the  next  clause  (cl.  11),  the  author  takes 
up  the  first  of  these  three  kind^  of  stridhan,  and  says,  that 
**  property  given  by  her  kindred"  means  property  "  given  by  her 
father  or  mother."     He  then  adds  that  brothers  are  sigufied  by  the 
word  "  kinsmen."    In  cl.  12  he  cites  a  text  of  Vridha  Elatayana 
declaring  that  '^  immoveable  property  given  to  a  woman  by  her 
parents  goes  always  to  her  brother  if  she  died  without  issue,"  and 
adds,  that ''  the  brother's  right  of  succession  is  founded  on  her 
leaving  no  issue/'     In  cL  IS  he  says  that,,  according  to  the  opi- 
nion .of  Yiswarnpa,   the    brother  is    entitled  to   inherit  such 
property  without  any  reference  whatever  to  the  particular  form 
of  marriage,  and  adds  that  this  opinion  ought  to  be  respected^ 
In  cl.  14  he  says  that  the  above  rule  is  a  fortiori    applicabW 
to  every  other  kind  of  property.     In  cl.  15  he  says  that  the-  . 
phrase  *'  given  by  her  kindred"  signifies  '*  that  which  was  given 
to  her  by  her  parents  during  her  maiden  state."     In  els.  16,|17^ 
and  18  he    defines  "  a    gift  subsequent,"  which  is     the  third 
kind  of  Hridhan   mentioned  in  the  text  of  Tajnavalkya  above 
referred  to.    In  cl.  19  he    takes  up  the    second    kind  of  stri^ 
dhan    mentioned  in  that  .text,  namely,    mlka   property.    la 
ds.    20  and  21   he  explains   what    sulka    means.    In    els.  22 
23,  24,  25,  26,  and    27  be  discusses  the  opinions    of    several 
authors  about   the  order  of  succession  to  be  followed  in  regard 
to  such    property,  and  in    v.  28    he  concludes    the  discussion 
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187S        by    saying     that   "in    the    first  place    it    goes    to   brothers 

Jddookath   of  the  whole  blood,   then  to  the    mother,    and  on  her  defaolt 

SiKCAfc      lo    the    father.''     It  is  clear,    therefore,    that  the  proposition 

BDBS0NT     ^^  down  in  cl.  29  is  nothing  but  the  final  resume  of  the  varioaa 

CooMAi  Rot  matters  discussed  in  the  preceding  clauses,  commencing  from 

cL  10 ;  and  its  applicability  to    all  the  three  kinds  of  stridhan 

ihentioned  in  the  text  of  Tajnavalkya  referred  to  itt  the  last 

mentioned  clause  is,  consequently,  beyond  all  dispute^    It  would 

be  absurd  to  contend  that  the  author  of  the  Dayabhaga  has  laid 

down,  in  the  case  of  property  given  by  a  woman's  kindred,  a  rule 

of  succession  different  from  that  laid  down  by  him  in  the  case  of 

sulka  property,   when  it  is  beyond  all  question  that  both  those 

kinds  of  property  are  goremed   by  the   same  text  of  Yajna- 

Talkya  which  is  cited   by  him  at  the  yery    threshold    of    the 

discussion. 

The  next  authority  to  which  we  wish  to  refer  is  the  Dayatatwa 
of  Raghunandana.  In  page  43  of  the  printed  copy,  the 
author  says  : — ^^In  default  of  barren  and  widowed  daughters,  the 
husband  succeeds,  but  this  does  not  relate  to  property  given  by 
parents,  since  in  that  case  the  brother  succeeds ;"  and  this  passage 
dearly  shows  that  the  author  of  the  Dayatatwa  is  of  the  same 
opinion  as  the  author  of  the  Dayabhaga.  It  has  been  said  that 
the  nK>ther  is  not  expressly  meationed  in  the  passage  above 
referred  to.  But  this  argument  does  not  appear  to  us  to  be  o£ 
any  force  whatever.  Tlie  object  of  the  author  of  the  Dikyatatwa 
was  merely  to  indicate  the  line  of  sneodssion,  and  no(»  to 
enumerate  all  the  heirs  one  after  the  other ;  and  as  the  right  of 
'  the  mother  and  father  to  come  in  immediately  after  the  brother 
did  not  admit  of  any  dispute  or  doubt,  it  wad  sufficient  for  his 
purpose  to  say  that  the  brother,  and  not  the  husband,  is  entitled 
^o  succeed  to  property  given  to  a  woman  by  her  parents.  There 
is  nothing  in  the  Dayatatwa,  or  in  any  other  work  on  J^indu 
law  that  we  are  aware  of,  'on  the  strength  of  which  it  can  be 
contended  that  the  husband  is  entitled  to  come  in  between  the 
brother  and  the  mother. 

The  author  of  Vivada  Bhangarnaba  also  appears  to  be  of  tlie 
same  opinion,  as  may  be  seen  from  the  following  text  of  K&t&yafia 
quoted  by  him  in  page  317  of  the  4th  volunie  of  Coleblrooke'* 
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Digest.     "  On  failure  df  hier  {)airents   Md    broUiew  wliafc    sTio ^]^ 

reoeired  from  bei*  kiDsmen  as  a  giit,  descends  to  her  husband''  (1 ) ,  Jvdookatk 

Mnoh  stress  has  been  laid  by  the  pleader  for  the  appellant  ^^*p.^* 
on  para.  3^  s.  6$  Oh.  II  of  IheDajakrama  Sangrahaot  Sreekissen  ButsuNT 
Turkalnnkar.  That  pai^graph  is  lis  follows  : — '*  Next  the  chowdhet, 
sneoession  devoWes  on  the  barren  and  widoWed  daughters^ 
and  in  defoult  of  all  daughters^  the  son  and  the  rest  snceeed, 
as  in  the  ease  of  property  received  at  naptials  ;  for  A  text 
of  Menn  declares  :— '  The  wealth  of  a  woman  Which  has  been 
in  any  manner  given  to  her  by  her  father  and  mother*  let 
the  Brahmani  damsel  take*  or  lei  it  belong  to  her  offspring.'  " 
It  has  been  argued  that,  i^  the  case  of  property  .received  afc 
nnptiala  celebrated  in  the  brahma  iorm,  the  husband  is  entitled 
to  come  in  immediately  Hfter  the  great-grandson  of  the  co-wife, 
in  preference  to  the  brother,  mother,  ahd  father  ;  and  as  the 
marriage  of  the  lady  to  whose  }iroperty  this  di^pote  relates  was 
admitliedly  oelebi^ted  in  the  brahma  form,  the  plaintiff,  as  her 
hoaband^  and  not  ber  mother^  is  the  preferential  heir  ntider  tb  e 
adthority  of  the  paragraph  quoted  above.  This  oontentton, 
howeveri  does  not  appear  to  us  to  be  sonnd.  No  doubt,  if  the 
paraffrmph  ill  question  bad  iitood  al6ne»  thdre  might  hare  been 
oonsidertbble  force  in  the  argument  that  the  Word  ''  irest  '*  in  the 
phrase  '^  the  sOn  and  the  re6t "  incltidfe^  not  only  all  the  heirs 
.  down  to  the  great  grandson  of  the  co-wife,  but  ftlsO  the  husband^ 
the  brother,  the  mother,  and  the  father^  who  are  entitled  to  come 
in  after  such  great-grandson.  But  emch  a  eonstrdctionwonld  be 
directly  contrary  to  the  provisions  of  the  15th  atd  16tb 
paragraphs  of  the  3rd  section  of  the  same  ehajrttei*,  iii  Whidh  it 
is  distinctly  laid  down  that,  in  the  case  of  propeHy  given  to  a 
woman  by  her  father  and  mother*  the  brother  is  entitled  to 
succeed  (Without  any  reference  whatevei^  to  the  form  of 
m&triage)  if  she  die  withont  itene.  Those  two  paragraphs  lis 
translated  by  Mr.  Wynch  stand  as  follows  :  Pura.  15. — ''  On 
failure  of  Her  husbandiher  brother  is  the  n^ct  successor,  accord* 
ing  to  the  text  of  Yajanavalkya : — Th4t  which  was  given  t6  her 
by  her  kindred,  as  well  as  her  fee  or  gratuity  and  anything 
bestowed  after  marriage,  her  kinsmen  take  if  she  die  withovi 
jii)  Bd.  of  1801,  Vol.  ni,   eh.  9,   v  512. 
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^^^^       issue.'"  Fara,  16.—''  The  term  'kindred'    means   ier  father  and 
Jddoonath    mother^  and  oonseqnentljr  by  the  term  'kinsmen'  her  brothers  are 
^^^^*      signified.   The  same    is  declared  by    E&t^ana^    who     says  :-^ 
BuasoNT    'Immoveable  property  which  has  been  given  by  parents  to  their 
CuowBaRT.   daughters 'goes  always  to  her    brother  if  she  die    without  issue. 
Here,    J«ince  the    terms  'immoveable    property'  are  used,  other 
property  is  of  course    intended  by    the  argument    drawn    from 
the  loaf    and   staff.    Thus   it    is    stated    in  the    Dayabha^. 
By  the  nse    of  the   term    'always^''  it   appears  that    the    eighl 
forms  of  marriage^  namely,  hrahma  and  the    rest  are  included-*^ 
It    should    be  borne    in  mind   that  the    original    work    is  not 
divided  into  ohaptersr  sections,  and    paragraphs,  and  that  there 
are  two  errors  of   printing   in  paragraph    15  as   quoted  above. 
In  the    first  place  there    should  be  a  full  stop  after   the    word 
"  successer,"  and  in  the  next  place  the  words  ''  according  to  the 
text  of  Yajnavalkya'''  ought  to  be    read  as  eommenoing   a  new 
sentence^  having  no  connection    whatever  with  the  first  portion 
of    that    paragraph    (down  to  the    word    '•successor"),  which 
relates   to  property  received  by  a  woman    at   her    nuptials^ 
These    two  paragfraph*,  therefore,  clearly  show  that  there  is  no 
conflict  between   the  Dayakrama   Sangraha  and   Dayabhaga  m 
regard  to  the  brother's  right  to  succeed    to  property  given  to  a 
woman  by  her  parents  if  she  die  without  issue.     On  the  contrary 
the   author  of  Dayakrama  Sangraha»  expressly  adopts  the  view 
taken  by  the  author  of  the    Dayabhaga,  as  may    be  seen    from 
the  words  "thus  it  is  stated  in  the  Diayabhaga''  in  paragraph  16. 
How  then  are  we  to  reconcile  these  two  paragraphs  with  para.  3, 
8.  9,  Ch.  Ilof  the  Dayakrama  Sangraha.    It  cannot  be  said  that 
the  author  of  the  Dayakrama  Sangraha  has  been  guilty  of  laying 
down  to  contradictory  rules  in  two  differeiit  parts  of  the  same 
work^  and  the  only  way  of  escaping  from  this  diffictdty  is  to 
hold,  as  we  think  we  are  bound  to  do,  that  the  word  "  rest  "  in 
para.  S,  s.  5,  Ch.  II,  includes  all  the  heirs  down  to  the  great, 
grandson  of  the  co-wife,  but  not  those  who  are  entitled*  to  come 
in  after  snch  great-grandson. 

For  the  above  reasons  we   dismiss  this   special  appeal^    and 
affirm  the  judgment  of  the  lower  Appellate  Court  with  costs. 

Appeals  dismissed^ 
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ORIGINAL  CIVlIi. 


Before  Mr.  Jnstvue  Macpherson, 

Tab  bank  oj  HINDUSTAN  CttlNA  aKd  JAPAN  v.  NONDOLOLL        1873 

SEN  AND  oTHBhs.  March  27. 


Jtortgage-^uria^tior^^Sii^U  for  Foreclosure-^VoriUm  of  roPperin  m 
MofussU^Lettera  Fatent,  1865,  el.  U^Beg.  XVUof  1806. 

Where  a  plaiiit  prayed  for  foreclosure  of  a  mortgage^  in  the  Sngliah^fonn,  of 
certain  land,  sitoated  partly  in  Ca1«atta»  and  partly  in  the  mofossil,  and  for  an 
aooonnt^  held  that  leave  to  lae  having  beea  obtained  nnder  cl.  18  of  the  Letters 
Patent,  the  Court  had  power  to  make  a  decree  with  respect  to  the  whole  of  the 
p  roperty . 

llie  Court  in  snoh  a  case  has  no  power  to  f  oUoW  the  procedure  prescribed 
by  Reg.  XVlI  of  1806,  which  relates  to  the  foreclosure  of  property  in  the 
mofnisil,  bat  it  is  boand  to  see  that  the  defendant  is  not,  by  reason  of  the  suit 
bemg  brought  in  the  High  Court,  deprived  of  any  substantial  advantage  which 
he  would  have  had  if  the  suit  had  been  instituted  in  the  Mofussil  Court. 

Tffis  suit  was  brought  for  foreclosure  of  a  mortgage,  dated 
list  February  1868,  of  oertain  lands  situate  partly  in  Calcutta) 
and  partly  in  the  district  of  the  24-Pergunna9,  and  for  an 
account.  The  plaintiff  had  obtained  leave  of  the  High  Court 
to  sue  under  s.  12  of  the  Letters  Patent. 

The  plaint  stated  that,  in  July  1866,  the  defendantNundoloU  and 
his  father>  one  Oobindchunder  Sen,  being  indebted  to  the  plaintiff 
Bank  in  the  sum  of  Rs.  2,25,000,  executed  a  specially  registered 
bond  to  secure  the  payment  of  that  sum ;  that  by  an  indenture  of 
mortgage  dated  3rd  July  1866,  Gobindchunder  conveyed  to  the 
plaintiff  Bank  (amongst  other  property)  two  aemindaries,  Joy* 
narain  Ghosaul  and  Nowabad,  situate  in  Zilla  Chittagong,  to 
fsecure  the  payment  of  the  said  sum  to  the  plaintiff  Bank,  with 
interest  at  12  per  cent,  on  31st  Djcemher  1866  ;  that  by  another 
indenture  of  27th  December  1866,  Gobindchunder  mortgaged 
to  the  plaintiff  Bank  a  certain  talook  called  Talook  Chorebotta> 
situate  in  Zilla  Chittagong^  to  further  secure  payment  of  the  said 
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1^73       gxim  ;  that  by  an  iodentare  of  mortgage  dated  4th  September  1863, 

Tbb  Bank  or  one  Shosheeballah  Dabee  and  one  Hemendroiaath  Miokerjee 
CrtijTA^^HD*  ^°^®y®<J  ^  Gobindchttnder  Sen  a  stdmiudari^  called  Pergnnnah 
Japan  Sandeep^  Tarroff  Bhobanycharn^  aitoate  in  Zilla  Chittagong, 
NcN^LOLL  ^  aecnre  the  repayment  to  him  on  4th  September  1868  of 
»■»•  Rg.  54,437-10-4.  ^th  interest  at  10  per  cent.  ;  that  by  another 
Indenture  of  assignment  and  mortgagee  dated  29th  December 
1866,  Qobindchander  assigned  and  conveyed  to  the  plaintiff  Bank, 
by  way  of  sub-mortgage,  the  mortgage-debt  of  Bs.  64,437-10-4 
and  all  other  snms  which  miflrht  become  dne  to  him  from 
Shosheeballah  Dabee  and  Hemendronanth  Mookerjee  under 
the  mortgage  of  4bh  September  1863,  and  also  his  rights  and 
•nterests  in  the  said  aemindari,  Perganna  Sandeep,  ander  the 
same  mortgage  ;  that  in  April  1867,  the  plaintif!  Bank  obtained 
a  decree  against  Gobindchnnder  Sen  and  Nnndololl  Sen  in  the 
High  Goart  on  the  bond ;  that  aboat  the  end  of  1867,  Gobind- 
ohunder  died,  leaving  tbe  defendant  Nnndololl,  his  only  son  and 
heir  and  legal  represenfeativOf  him  surviving,  and  NundoloU  duly 
obtained  a  certificate  of  administration  to  his  estate  under 
Act  XXVII  of  1860 ;  that  by  an  indenture  dated  2l8t  February 
1868,  and  made  between  the  defendant  Nnndololl  of  the  first 
part,  the  plaintiff  Bank^  and  certain  persons  liqnidators  of  the 
plaintifi  Bank  of  the  third  part«  the  defendant  Nnndololl,in  order 
to  secure  the  payment  by  him  of  Rs.  2,00^000,  being  the  balance 
of  the  said  sum  of  Rs.  2,25>000  then  due  by  him  to  the  plaintiff 
Bank,  granted  and  conveyed  to  the  plaintiff*  Bank^  their  sncoess- 
Bors  and  assigns,  an  undivided  moiety  of  and  in  certain  pieces  or 
parcels  of  land,  &c,  to  hold  the  same  to  the  use  of  the  said  Bank, 
their  successors  and  assigns,  absolutely,  but  subject  to  a  proviso 
for  redemption  on  payment  by  the  defendant  NundoloU  to  the 
Bank  on  9th  March  1868  of  the  said  sum  of  Bs.  2,00,000,  with 
interest  at  12  per  cent,  per  annum ;  that  the  defendant  Nundo- 
loU, on  15th  September  1868,  imstituted  a  suit  in  the  High  Court 
against  the  defendant  Muddoosoodun  Sen,  the  plaintiff  Bank;  and 
others,  for  the  purpose  of  having  the  pieces  or  parcels  of  land 
£n  the  indenture  of  mortgage  of  21st  February  1868  partitioned 
under  the  direction  of  the  Gourb;  that  on  22nd  February  1869, 
a  partition  was  decreed,  and  it   was  ordered  that  a  half  share  of 
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the  said  pieces  or  parcels  of  land  should  be  held  by  the  defend-  ^^^^ 
ant  Nundololl  in  serveralfcy,  but  subject  to  the  indenture  of  The  Bank  of 
mortgage  of  2lst  February  1868.  and  the  other  half  share  by  the  ^^j^^^^J^* 
defendant  Muddoosoodan^  to  be  held  by  him  for  life^  and  a^ter  Japan 
his  death  by  his  son  or  sons  absolutely ;  that  a  commission  of  ncndololl 
partition  was  issued,  by  virtue  of  which  the  property  was  parti-  ^  skn. 
ticmed  as  ordered,  and  the  partition  was  duly  confirmed  by  the 
Court  on  23rd  March  1871 ;  that  on  8th  November  1871.  the 
right,  title,  and  interest  of  the  defendant  Nundololl  Sen  in  two 
several  parcels  of  the  lands  which  had  been  alloted  to  him, 
numbered,  respectively,  98  PuttootoUah  ind,  148  Hidaram 
Bonnerjee's  lane,  were  sold  by  the  Sheriff  of  Calcutta  in-executioa 
of  a  decree  of  the  High  Court  in  a  suit  in  which  Muddoosoodua 
Sen  was  plaintiff,  and  Nundololl  Sen  defendant,  and  the  first* 
mentioned  piece  was  purchased  by  the  defendant  Muddoosoodun 
Sen  for  Rs.  20,  and  the  other  by  the  defendant  Hurrychurn  Seal 
for  Bs.  650,  and  they  are  now  in  their  possession  respectively  ; 
that  save  and  except  the  said  two  last**mentioned  properties,  the 
whole  of  the  premises  comprised  in  the  indenture  of  21st 
February  1868  were  in  the  possession  of  the  defendant  Nundo- 
loll Sen ;  that  the  defendant  Nundololl  Sen  made  default  in 
payment  of  the  balance  due  to  the  plaintiff  Bank  in  respect  of 
tlte  said  sum  oi  Rs.  2,25,000  and  interest  so  due  under  the  bond 
and  decree  and  the  several  mortgages,  and  there  was  still  due  to 
the  plaintiff  Bank  the  sum  of  Rs.  1,79,566-15-5,  with  interest  at 
«  per  cent,  from  31st  December  ^870 ;  that  on  13th  September 
18G9,  the  plaintiff  Bank  applied  to  the  District  Judge  of  Chitta- 
gong  under  ss.  8  and  9  of  Kegulation  XVII  of  1806  for  the  fore- 
closure of  the  Mortgages  of  3rJ  July  1866,  27th  December  1866, 
and  by  an  order  of  the  said  Judge  on  14th  December  1869,  which 
was  duly  notified  to  the  defendant  as  by  that  regulation  required, 
one  year  was  allowed  to  the  defendant  Nundololl,  as  heir  and  legal 
representative  of  Gobindchunder  Sen,  within  which  to  redeem- 
the  said  zemindaries ;  that  the  defendant  Nundololl  failed  to 
redeem,  and  the  estate  and  interest  of  the  plaintiff  Bank  under 
the  said  two  mortgage-deeds  had  become  absolute,  but  the 
defendant  Nundololl  still  retained  possession  of  the  properties  com- 
prised thurein;  that  iShodheeballah  Dabee  and  Uemendronauth 
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1873        Mookerjee  made  default  in  payment  of  the  interest  secured  by 

Thb  Bank  of  ^^^  indenture  of  mortgage  of  4th  September  1863,  and  Grobind- 

HivDusTAN,   oh^,i(jer   Sen,  without   waiting  for   the  expiration   of  the  time 
China,  and  '  i  j      i        t_ 

Japan       limited    for  payment  of  the  principle,  sum    secured   thereby, 

NuFDoLoL    obtained   an  order  from  the  Judge  of  Chittagong  under    Regu- 
SsN.        lation  XVII  of  1806  for   the  foreclosure  of  the  zemindaries  com- 
prised in  the  mortgage,  and  Shosheeballah  Dabee  and  Hemendro- 
nauth  Mookerjee  having  failed  to  redeem,  NundoloU  Sen  on  15th 
April  1868  filed  his  suit  for  possession  of  the  said  zemindaries, 
and   on  18th    March  1869^    obtained  a    decree  therefor ;  that 
Shosheeballah  Dab^e  and  Hemendronauth  appealed  to  the  High 
Court  against  that  decree,  and  in  April    1870^  it  was  reversed  on 
the  ground  that  the   principle  debt,  secured  by  the  mortgage  of 
4th  September  1863,  was  not  due  at  the  date  of  the  institution 
of   the  foreclosure    proceedings    by  G-obindchunder    (1) ;    that 
Nundobll  on  12th  January   1871  filed  a  petition  in  the  Court 
of  the  Judge  of  Chittagong,  praying  for  foreclosure  of  the  said 
mortgage  of  4th  September   1863,  and  an  order  for  foreclosure 
was  made  according  to  the  provisions  of  the  Regulation  XVII  o£ 
1806,  and  was  duly  notified  to  Shosheeballah  Dabee  and  Hemen- 
dronauth, who  made  default  in  payment,  and  thereby  rendered 
the  estate  and  interest  of   NundoloU    Sen   in    the  zemindari 
absolute,  but  he   having  taken  no  steps  to  obtain  possession, 
they  still  retained  possession    of  the  said   zemindari;  that  on 
23rd  October    1870>  the  plaintiff  Bank  filed  a  petition  in  the 
Court  of  theDistrict  Judge  of  Chittagong,  praying  for  foreclosure 
of  the  mortgage  of  29th  December   1866,  and  on  26th  August 
1871,  the  usual  foreclosure    notice  under   Regulation  XVII  o£ 
1806    was  issued,    and    was   duly   notified    to    the   defendant 
NundoloU,  but  the  defendant  did  not  redeem,  and  the  interest, 
and  estate  of  the  plaintiff  Bank  in  the  said   zemindari  became 
absolute,  and  they  became  entitled  to  absolute  possession  thereof ; 
and   that  the  plaintiff  Bank  had  also  foreclosed  the  defendant 
NundoloU  of   the  equity  of  redemption  in  a  certain  piece  of  land 
at  Taagi-a    in   the   24!-Pergunna3,   mortgaged  to    the    plaintiff 
Bank  by    the  mortgage  of  3rd    July  1866,  and  had  obtained 

(l)  Soo  5  B.  L.  R.,  389. 
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possession  of  the  same.    The  plaintiff  Bank  offered  in  taking        ^^^^ 

theaccoants  to  credit  the  defendant  Nundoololl   with  Rs.45^000thb  Bnk  of 

under    tibe    mortgages  of  8rd  July    1866  and  27th    December  Q^^l'^^i 

1866 ;  Rs.  90,000  under  the  mortgage  of  29fch  December  1866,       J^^n 

being,    as  they    believed   the  true    values  of    the    properties,  nundololl 

comprised  in  the  said  mortgages :  they  also  afford  the  credit  the 

defendant   with     Rs.    1,400   for   the   piece     of   land   in    the 

24-Pergunnas.  The  plaintiff  Bank  also  stated  that,  with  reference 

to  certain  properties  described  in  the  mortgage  21st  February 

1868,  which  were  subject  to  a  first  mortgage  to  the  Agra  Bank, 

dated  22nd  November   1867,  they  did  not  at  present  seek  any 

relief,  being  advised  that  the  equity  of  redemption  was  ,  practically 

worthless.    The   plaintiff  Bank  prayed   that  an  account  might 

be  taken  of  what  was   due  to  them   under  the  mortgage  of 

21st   February  1868;  that  the  defendant  might  be  directed  to 

pay  at  an  early  date  such  sum  as  might  be  found  due  >  and  that 

on  default  of  payment^  the  mortgage  might  be  foreclosed^  and 

the  plaintiff  Bank  declared  entitled  to,,  an  put  into  possession  of, 

the  properties    comprised    in  th»  said    mortgage..    The  plaint 

further  prayed  that,  if  the  Court  should  be  of  opinion   that  the- 

law  and  practice  obtaining  with  the  respect  to  the  foreclosure  of 

lands   in  Calcutta    is  applicable    to  lands    situate^  oub   o£  and 

beyond  the  local  limits  of  the  Court,  then  the  relief  as  before 

prayed  might  be  granted  with  respect  to  that  portion  of  the^ 

lands^  &c.>  as  were  situate  with  in   the  limits  oC  the  ordinary 

original  jurisdiction  of  the    Court,,  and  that  in  respect  of  the 

lands,  &c.>    which  were    situate  beyond  such  limits,,  notice  o£ 

foreclosure  and  such  other  proceedings  as  might  bo  necessary  or^ 

proper  for  the  purpose  of  foreclosure  of  such  lands^  &c.,  might 

be  issued  and  had  in  conformity  with  ss>  8  snd  9  of  RegulatioiL 

XVII  of  1866. 

The  defendant  Nundololl  stated  in  hisTwritten  statement  that  no* 
accounts  had  been  taken,  and  that  no  state  sum  was  due  by  him: 
to  the  plaintiff  Bank  as  alleged ;  that  with  regard  to  the  lands 
in  respect  of  which  tha  plaintiff  Bank  did  not  ask  for  any^ 
present  reliefi  they  should,  if  they  did  not  desire  to  release 
or  foreclose  them,  abandon  all  right  ag9.inst  them ;  that  tho^ 
sums   stated  by   the  plaintiff   Bank   to  be   the  v-alues  oi  tha- 
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The  Bank  qp  P^P®^*'^®^  ^^^7  soughfc  to  get  possession  of  were  much  less  than 
Hindustan-  tho  proper  values  of  the  properties ;  that  the  plaintiflE  Bank  were 
Japan  ^ot  at  liberty  at  one  and  the  same  time  to  olaim  them  as  their 
NuNBoLOLL  ^l^solute  property  aud  to  offer  the  defendant  a  price  for  them  ; 
Bnif,  that  the  proceedings  of  the  plaintifE  Bank  had  been  oppressive^ 
in*egular^  and  illegal^  and  had  caused  much  damage  to  tho 
defendant  Nundololl;  that  under  the  decree  of  30th  April  1867, 
the  plaintifE  Bank,  on  26th  November  1869,  obtained  a  prohibitory 
order  against  certain  premises  in  Calcutta  not  included  in  the 
said  mortgager,  and  sold  the  said  premises  for  Bs.  1,450;  thai 
under  the  said  decree,  the  plaintiff  Bank  sold  the  defendant's 
dwelling-house  at  Goriffa,  being  one  of  the  properties  included 
in  the  mortgages  in  the  24-Pergunnas,  on  3rd  April  1871 
for  Rs.  4,200  ;  that  the  plaintiff  Bank  had  under  the  said  decree 
repeatedly  sued  out  process  for  the  arrest  of  the  defendant 
Nundololl,  and  several  times  since  the  termination  of  the  fore- 
closure suits,  although  the  decree  was  obtained  on  a  bond 
which  stood  as  collateral  security  for  the  same  debts  as  were 
secured  by  the  mortgages  so  foreclosed  ;  and  that  the  defendant 
Nundololl  had  paid  off  Rs.  90,000,  or  thereabouts,  of  the  moneys 
due  by  him  to  the  plaintiff  Bank,  and  had  been  prevented  by 
their  harassing  and  vaxatious  conduct  from  realizing  his  property* 
which  he  believed  if  properly  sold  would  be  sufficient  to  pay 
off  his  debts.  The  defendant  Nundolol  submitted  to  the  Court 
the  legal  effect  of  the  proceedings  of  the  plaintiff  Bank  as  to 
the  foreclosures  dated  13th  September  and  14th  December  1869, 
and  also'  of  the  proceedings  of  the  plaintiff  Bank  as  to  whether 
the  foreclosures  had  extinguished  the  debt  or  any  and  what  part 
of  it.  Or  whether  the  execution-proceedings  had  reopened  the 
foreclosure,  and  contended,  in  no  event  ought  he  to  be  ordered 
to  pay  the  costs  of  the  irregular  proceedings  of  the  plaintiff 
Bank; 


The  case  came  on  for  settlement  of  issues. 


Mr.  Woodroffe  {The .  Advocate-General  offg.  (Mr,  Paul)  with 
Hm}  for  the  plaintiffs. 


Digitized  by 


Google 


▼DL.  XL]  HIGH  COURT.  307 

Mr.  Evans  (Mr.  Kennedy  with  him)  for  the  defendant  Nando-       ^^3 

loll.  The  Bank  of 

Hindustan, 

The  defendant  Hemendronath  Mopkerjee  in  person.  Japan 

•  V. 

The  defendant  Maddoosoodun  did  not  appear.  ^""s^^^* 

Mr.  Woodrofey  for  the  plaintiffs  contended  that  the  Conrt 
had  jnrisdiction  to  entertain  the  suit ;  that  the  plaintiffs  were 
entitled  to  absolute  foreclosure  of  the  properties  in  suit ;  that 
the  land  could  not  be  dealt  with  by  the  Court  under  Regulation 
XYII  of  1860;  that  the  proceedings  of  the  plaintiffs  did 
not  prevent  them  from  obtaining  the  relief  they  asked  for  in 
the  suit ;  and  that  the  bringing  the  present  suit  did  not  neces- 
sarily open  out  the  foreclosures  which  had  been  already  obtained. 
He  cited  Syed  Vellaet  AU  Khan  v.  Ramadheen  Singh  (1) 
BKolanath  Ooondoo  Chawdhry  v.  Unodapersad  Boy  (2),  Doed 
Chuttoo  Sick  Jemadar  v.  Suhbeesur  Sem  (3),  and  Srimatu 
Sarasibala  Debiy^  Kand  Lai  Sen  (4). 

Mr.  Evane,  for  -the  defendant  NundoloU^  contended  that, 
when  a  mortgagee  enforces  his  deed  of  conditional  sak,  he 
takes  the  land  for  all  his  rights ;  that  the  plaintiffs  baving^ 
proceeded  in  other  ways  and  obtained  foreclosure  of  mortgages 
given  as  security  for  the  same  sum,  the  debt  must  now  be 
taken  as  satisfied ;  that  the  provisions  of  regulation  XVII 
of  1806  could  be  put  in  forco  in  this  Coort^  if  the  Court 
should  hold  that  the  suit  would  lio;  that  with  respect  to 
the  land  in  the  mofussil,  until  proceedings  are  taken  under 
s*  8  of  the  Regulation^  no  absolute  interest  passes  under 
a  conditional  sale,  and  therefore  the  right  of  the  mortgagor  to 
redeem  cannot  be  taken  away ;  see  Mahesh  Chandra  Sen  v* 
Tarini  (5) ;  and  so  long  as  any  portion  of  the  property  ia 
redeemable^  the  whole  is  reedeemable.  If  the  foreclosui^e  cannot 
be  opened,  the  plaintiffs  have  lost  all  right  to  proceed  for  the 
money,  as  they  cannot    give  back  the    property  ;  they   have 

(1)  7  S.  D.  A.  a851),  ^48.  (4)  5  B.  L.  R.,  389. 

(2)  1  Boul.,  97,  (5)  I  B.  L.  B.,  F.  B.,  14. 
^3)2Boul..  lt>l 
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1873        put  the  property y  out  of  the  power  of  the  Court ;  they  have 

Thc  Bank  of  execated  their  money-decree  sabseqaent  to  the  forecloeare  of  the 

Hnddstam    mortgage  ;  where  this  is  done,  the  English  law  says  the  mortgagee 

I^HlNAy   AND 

Jap  an        cannot  get  back  his  money  ^  as  he  cannot  give  the  mortgagor  any 

iToNpoLOLL  reciprocal  right  of  redemption.     He  cited   Mv^amut   Doorga 

Sbn.        Eoomwur  v.  Chedee  Lai  (I),  Macpherson  on  Mortgages,  5th  ed, 

p*  197  ;  Fisher  on  Mortgages^  vol.  2,  p.  997  :  and  Badhu  Cooma 

Singh  v.  Luchmee  Chund  Marwaree  (2). 

Mr.  Woodfoffe  in  reply. — The  cases  cited  do  not  support  the 
defendant's  contention.  The  passage  from  Fisher  on  Mortgage* 
refers  to  a  case  where  the  mortgagee  has  obtained  foreclosure^ 
and  has  sold  the  property,  being  in  possession  of  it^  to  some  third 
person.  The  case  of  Radha  Coomar  Singh  y.  Luchmee  Chtmd 
Marwaree  (2)  is  opposed  to  a  Full  Bench  decision  in  Gupin, 
nath  Singh  ▼.  Sheo  Sahay  t  ingh  (3) ;  see  also  Sheikh  Mahovied 
Buksh  y.  Thakoor  Dyul  Singh  (4)  and  Bdakee  Lall  v.  Chowdhryi 
Bungsee  Singh  (5). 

Our.  adv.  tuU. 

Macphsrsom,  J.— «  this  suit  haying  come  on  for  settlement 
of  issues^  the  matters  in  dispute  between  the  parties  haye  been 
argued,  and  it  is  agreed  by  Mr.  WoodrofTe  and  Mr  Bv^ans^  and 
is  clear^  that  it  is  unnecessary  to  set  the  cause  down  for.fuvther 
hearing. 

I  think  that  the  suit'will  lie :  leaye  to  sue  in  this  Court  was 
obtained  when  the  plaint  was  filed,  and  therefore  «nder  the 
peculiar  state  of  facts  shown  by  the  plaint,  the  suit  will  lie» 
though  some  of  the  properties  whidi  are  the  sudject  of  it  are 
situated  in  the  mof  assil. 

But  the  suit  bein^  here^  it  is'  impossible  that^  in  foreclosing  the 
mortgages  of  the  lands  which  Ke  out  of  Calcutta,  I  should  follow 
the  procedure  prescribed  by  the  Regulation  for  the  f oreclosnre 
of  mof  ussil  mortgages.    This  Court   has  ne  means  of  carrying; 

(1)  12  S. D.  A.  fl856J,  388.  {4,1  W.  R.,  366l 

(2)  3  W.  R.,  Mis.,  16.  (5)  7  W.  B.,  309. 

(3)  B,L,R,  Sup.Vol.,7  2. 
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out  a  foreclosure  under  that  procedure,    Afc  the  same  time  (on       1873 

the  principles  indicated  in   the  case  of  Doe  d   Chuttoo  Sheick  thr  Bank  of 

Jemadar   v.    Suhbessur    Sein   (1)  ),    I  ought    to  see   that   the  ^indubtan, 
a#3»  ■!  At  China,  ano 

defendant  is  not  by  reason  of  the  suit   being  brought  in  this       Japan 

Court  deprived  of  any  substantial   advantage  which   he  would    nukdololl 

have  had  if  the  suit  had  been  instituted  in  a  Court   in  the        ^^^ 

mofussil.     For  example^  as  the  defendant,  if  sued  in  the  mof ussil, 

would  have  had  what  is  called  his  year  of  grace  within  which  he 

might   redeem^  so  here  he  should  have    a    full   corresponding 

year  allowed  him  before  making  the  foreclosure  absolute.     The 

parties  haviog  contracted    in    the   English    form^    there    is  no 

hardship  or  injustice  to  the  defendant  in  dealing  with  the  case 

in  the  manner  in  which  I  propose  to  treat  it.    It  is  true  that,  to 

a  certain  extent,  mortgages  of  lands  in  the  mof ussil,   drawn  up 

in  the  English  language  and  in  the  form  of  an  ordinary  English 

mortgage,  have  been  treated  as   common  bye-bil'Wafaa,  or  d'^eds 

of  conditional-sale.     But   that  has  been  merely  with  reference 

to  the  one  question  of  the  procedure  to  be  gone  through  in  order 

to   obtain  foreclosure.     In    an    ordinary    Bengali    hye-hiUwafa 

it  appears  on  the  face  of  the  document  itself  that  the  parties 

intend  that,  if    the  mortgagor   does  not    pay  the  money  due^ 

the  conditional    sale  shall  become  absolute,    and  the  property 

shall    remain  finally   with  the    mortgagee  in  lieu  of  the  debt  • 

Where  such  intention  is  apparent,  the  mofussil  Courts  have  held^ 

and  with  good  reason,  that  the  creditor  must  look  to  the  land  only 

and  has  no  remedy   against  the  other  property,  or  the  person  of 

the  mortgagor.    But  the  intention  and  contract    are    wholly 

difEerent  in   a  mortgage  in  the  common   English  form,  where 

personal  and  general  liability  is  always  contracted  for,  in  addition 

to  the  security  afforded  by  the  mortgage  of  the  land. 

It  seems  to  me  there  is  nothing  in  the  argument  that,  because 

some  of  the  earlier  mortgages  have  been  foreclosed  by  reason 

of  the   non-pajrment    of  this    same    debt,    therefore     the  debt 

is  now  to  be   deemed  to  be  satisfied.     Whether    it  is  so  or  not, 

according  to  English  law,  in  an  ordinary  and  simple  case,  where 

there  is  but^one  debt  and  one  security'  to  apply  such  a  rule^  in 


(1)2  BuuL,  151. 
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1873        an  exceptional  case  like  the  present,  would  be  wholly  ineqaitable 
Thb  Bank  o?  aud  Wrong,  as   being  contrary  to  the  express  intention  of  the 
HiNDoarAN,   parties  as  testified  in  the  several  deeds  executed  by  them. 

CillNA,    AND      ^  ^ 

J[apan  The  llegalations  which  lay  down  the  law  on  the  subject  of 

NuNDoLoLL   mortgages  to  be  applied  in  the  Courts  in  the  mofussil  never 

^^^>        contemplated  a  case  like  this  now  before  me  ;  and  they  make  no 

provision  for  such  a  case.     Nj  mofussil  Court  in  tmth  has  any 

machinery  with  which  to  deal  propdrly  with  such  a  matter  as 

this. 

In  my  opinion  the  English  law  does  not  indicate  that  the 
plaintiffs'  right  to  recover  their  money  is  oae  way  or  other  would 
be  barred  by  the  f oreolosilres  which  have  been  already  obtained  ; 
although  no  doubt  the  institution  of  this  suit  would  reopen  the 
foreclosures,  and  let  the  defendant  in  to  redeem.  I  quite  think 
that  if  the  defendant  now  chooses  to  pay  ofE  the  debt,  the  fore- 
closures should  be  set  aside,  and  doubtless  the  plaintiffs  will  be 
well  pleased  to  be  paid  off  on  such  terms. 

There  is  no  question  that  now  the  position  of  the  parties  is 
thoroughly  complicated  and  exceptionable.  It  is  impossible  to 
value  properties  which  have  been  foreclosed  until  the  plaintiffs 
get  possession  of  them,  and  therefore  I  look  upon  it  as  essential 
that  the  plaintiffs  should  take  all  necessary  steps  without  delay  to 
complete  their  foreclosure  by  getting  possession.  Once  they 
are  in  possession,  it  will  be  possible  to  ascertain  how  far  the  debt 
should  be  treated  as  paid  off  by  these  foreclosures;  till  that  is  done, 
it  is  impossible  to  say  how  the  account  really  stands  betweea 
the  parties,  and  impossible  to  proceed  to  deal  with  the  properties 
mortgaged  in  the  latter  deed,  which  is  the  basis  of  this  suit. 

I  shall  direct  an  account  of  what  is  due  on  the  mortg^ag^e,  aad 
that,  (in  order  to  the  taking  of  that  account)  the  plaintiffs  do  at 
once  take  all  necessary  steps  towards  getting  possession  of  the  pro- 
perties which  they  have  foreclosed ;  and  that  the  defendant  do  all 
tilings  in  his  power  to  give  full  and  beneficial  possession  to  the 
plaiutiffs,  and  to  assist  them  in  obtaining  it.  Then  there  will  be 
an  enquiry  as  to  the  value  of  the  properties  of  which  the  plaintiffs 
shall  get  possession,  and  as  to  the  value  of  the  Tangra  property 
of  which  they  have  already  got  possession  j  and  when  these 
values  have  been  ascertained,  the  account  must  be  finally  taken. 
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Baboos  Chimder  Madhub  Ohose  and  Nilmadub  Sen  for  the       1873 


glROE. 


reGtpondeets  Pertnm  Singb  and  Nawab  Singfa.  Bajar  Bam 

Mr.  Wood^ffe  contended  that  there  was  not  sufficient  evidence  Nabain  Singh 
lo  show  that  there  ^as  legal  necessity  for  the  loan.  The  rent  ^^^ttv 
reserved  by  the  ticca  lease  was  inadequate.  The  property  iit 
dispnie  formed  portion  of  an  impartible  raj.  The  father  had 
no  right  to  create  an  incumbrance  on  the  estate.  There  is  no 
dispute  as  to  its  being  an  impartible  raj.  The  learned  Counsel 
oiled  Mahcurani  Hiranath  Koer  v.  Baboo  Bamnarayan  Singh  (1), 
J[aiama  Natchier  v.  The  Bajah  of  Shivagwnga  (2)^  Nilhristo 
Deb  Barmano  v.  Bit  Chandra  Thakur  (3),  and  Beer  Pertab 
SaJiee  v,  Maharaja  Bajender  Pertab  Sahee  (4). 

Mr.  (7.  Gregory  contended  that  the  bond  did  not  create  any 
incumbrance  on  immoveable  property.  The  ticca  lease  was  a 
separate  transaction.  There  was  acquiescence  on  the  part  of 
the  plaintiff.  His  cause  of  action  arose  when  Radhay  Singh  and 
others  took  possession  of  the  property.  He  cannot  now  contest 
the  validity  of  the  lease.  The  case  of  Maharani  Hiramath  Koer 
V.  Baboo  Bamnarayan  Singh  (1)  is  not  applicable  to  the  present 
suit.  The  property  in  dispute  not  being  a  joint  fatfiily  pro- 
perty^  the  plaintiff  is  bound  to  show  that  his  father  could  not 
alienate. 

Baboo  Chunder  Madhub  Ghose  contended  that  there  was  no 
cause  of  action  against  Pertum  Singh  and  Nawab  Singh.  The 
plaintiff  has  failed  to  prove  that  the  transaction  was  a  nominaJi 
one; 

Mr.  Woodroffe,  in  reply,  cited  Stree  BaJah  Yaunmula 
Venkayamah  v.  Stree  Bajah  Yaunmula  Boochia  Vankondora  (5)^ 

'The  judgment  of  the  Court  was  delivered  by 

Pheab,  J. — With  regard  to  the  principal  issue  of  fact  in  this 
case,  we  concur  in  the  finding  of  the  lower  Court.     It  appears 

(Ij  9  B.  L.  R,,  274.  (4)  12  Moore's  I.  A.,  1. 

(2)  9  Moore's  1.  A.,  539.  (5)  13  Moore's  I.  A.,  333, 

(3)3B.L.R.,P.C.,13;S.C.,12. 
Moore's  I.  A.,  523. 
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1873       to  us  that  the  granting  of  the  ticca  potta^  and  the  exeoution  of 

Rajah  bah  the  bond,  were  but  two  steps  in  one  transaction  by  which  the 

NiBAiKSiNaH  pi^jjji^iffig  father  secured  to  the  bond-holder  at  least  the  repy- 

Pbbtum      ment  of  the  interest  stipulated  for  in  the  bond,  by  means  of  the 

Singh,      ^euta  reserved  in  the  ticca  lease.    It  is  almost  impossible,  I  thinkj 

.  to  take  any  other  view  of  the  matter.    The  story  set  up  by  the 

defendant,  amounting  really  to  a  statement  on  the  part  of  the 

bond-holder  and  the    ticcadars,  relatives  on  intimate  terms  of 

association   with   each   other  as  they  were,  that  each  was  quite 

ignorant  of  the  dealing  of  the  other  with  the  plaintiff*s  father, 

is   entirely   unworthy   of  credit    And   then  there  is  the  very 

significant  fact   that  the  period  of  the  lease  just  exceeds  the 

period  of  maturity  of  the  bond-debt,  if  I  may  use  the  term,  i.e., 

by  two  Or  three  months  only  :  eleven  years  was  the  period  in  one 

case,  and  ten  years  and  three-fourths  in  the  other.    We  agree  with 

the  Subordinate  Judge  that  this  was  one  transaction,  and   we 

think  that  it  has  the  character  of  a  mortgage  transaction  to  the 

extent  which  I  have  mentioned.     It   was,  therefore,  clearly,  for 

the  period  during  which  the  ticca  potta  was  expressed  to  endure, 

an  incubrance  upon  the  estate. 

We  also  think,  on  the  evidence  which  has  been  brought  before 
us,  that  the  ticca  rent  reserved  by  the  potta  was,  as  the  plainti£f 
terms  it,  an  inadequate  rent.  The  jummabandi  papers  proved 
by  the  plaintiff's  witness,  the  patwari,  coupled  with  his  owa 
testimony,  is  prima  facie  evidence  at  any  rate,  going  to  show 
that  the  assets  of  the  property  which  was  the  subject  of  the  ticca 
lease  amounted  to  somewhere  about  Es.  4,000  per  annum, 
during  pretty  nearly  the  whole  period,  and  this  evidence  has  not 
been  met  by  the  defendants  in  any  w  ay  whatever.  It  is  obvious 
that,  if  this  evidence  was  untrue,  the  defendants  had  the  verj 
best  possible  means  in  their  pov^er  of  showing  that  it  was  so.  The 
ticcadars  for  some  nine  years  previous  to  suit  had  been  the  actual 
receivers  of  the  rents  and  profits  of  this  estate.  They  ooald 
have  shown  to  a  pice  what  it  was  that  they  realized  during  the 
whole  of  that  period.  They  have  in  truth  given  no  evidence  as 
to  the  amount  of  rents  and  profits  which  they  realized.  To 
my  mind  the  conclusion  is  inevitable  that  the  case  of  the  plaintiff 
in  this  respect  is  a  true  one,    I  therefore  think,  not  only  tha4 
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tbe  original  transaction  was  a  traneaction  having'  the  chacracte)^        ^^^ 
of  a  mortgage^  a   transaction    which    had    for    its  purpose  at  Bajah  Bam 
any  rate   to    secure    to  the  bond-holder   the  payment    of    tho  ^^^^Singh 
interest  due  on    his  bond,    but    also    that    the    ticca    itself      Pbr^m 

otNGH 

was  a  grant  of  a  very  beneficial  character  to  the  grantee  ;  so 
{hat  the  grants  independently  of  its  forming  part  of  the 
mortgage  transaction^  would  be  an  incumbrance  upon  the  estate. 
In  other  words  the  incumbrance  effected  by  the  assignment  of 
the  ticca  rent  to  secure  the  payment  of  the  interest  on  the  bond 
was  increased  by  reason  of  the  inadequacy  of  that  rent.  With 
this  view  of  the  facts  of  the  case,  it  remains  to  be  considered 
whether  the  plaintiff  had  a  right  to  ask  for  possession  and  enjoy- 
ment of  the  property  free  of  these  incumbranoes  which  his  father 
had  put  upon  it* 

Thus  we  come  to  the  question  whether  the  father  held  and 
enjoyed  the  property  with  the  incidental  power  of  alienating^  or 
incumbering  it  as  against  his  successor?* 

It  is  perhaps    somewhat  unfortunate  that  no  issue  of  fact  was 
distinctly  raised   in    the    Court     below  for   tbe    purpose    of 
ascertaining    the  nature  of  the  father's  proprietary  right  in  this 
woperty.    Bat  we   have    it  asserted   in    the   plaint,    and' not 
contradicted  by  the  defendants,  that  the  property  in  question  had 
descended  to  the  plaintiff's  father  from  his  father.     It  was  there 
fore  in  the  hands  of  the  plaintiff^s  father  an  ancestral  property 
as  distinguished  from  a  self-acquired  property  p  and  its  incidents 
and  the  rules  which  would    govern  its  descent,  would    therefore 
be  those  prescribed    by  the  general  law  of  the  land  in  that  part 
of  the  country,,   namely,  by  the   Mitakshara    law,  excepting  sa 
far  as  that   might  be    controlled  or  overridden  by  theoperatfon- 
of  an  established    custou^or   other  special    authority.    And  in 
tbe  absence '  of  any  such    exceptional  disturbing^  force,  I    nee  J 
hardly    say  that  one  of  the   incidents  of  ancestral  property  in 
the  hands  of    the  father  (as  I  have  JMt  observed   this  property 
was)  would  be  that   he  would  have  no   power   of  alenation  or  of 
incumbering   as  against   any  members  of    the  family  who  were 
jpini  with  him  in  respect  of  his  property. 
.  Now^  admittedly,  the  present  plaintiff  was  born  during  the  life- 
time ef  his  father  and  whUe   thef^her  had  this  property  ;  and: 


Digitized  by 


Google 


|M)2  BENGAL  LAW  BEPORTg/  [VOLi  H 

1873       tlierdfore  by  the    Mitakshara  law,   if  it   operated   nncontroQed' 

Bavab  Ram'"  *he    plaintiff   immediately    became  joined    with  his  father   as 

iJHBAiNSiNOH  regards  right  to  his    ancestral  property,    and  any    alienation  or 

PvRTusi     incumbrance  which  the  father  at  any    time  should  make  without 

Qimn.      jjj^  concurrence  would  be   void  as   against    him,    unless   it  was 

justified  by  family  necessity. 

In  this  way  I  think  we  have  reached  a  point  in  the  case^  at 
which  we  must  enquire  whether  there  has  been  any  established 
custom  or  any  other  established  authority  proved  such  as  had 
the  effect  of  ovearidinj^  the  general  law^  the  Mitakshara  law^ 
which  otherwise  would  govern  the  incidents  and  descents  of  this 
property. 

Some  such  custom  or  authority  has  been  made  out  to  a 
certain  extent,  or  rather  we  must  take  it  that  there  is  in  this 
case  something  of  the  kind  active.  For  the  plaintiff  in  his 
plaint  asserts  that  this  property  is  impartible  amongst  the  mem* 
bers  of  the  joint  family,  and  descends  from  the  hands  of  Che 
father  to  those  of  the  eldest  son,  if  he  has  sons^  and  so  on  :  in 
other  words  that  it  is  not  in  any  form  divided  or  distributed  in 
possession  amongst  the  members  of  the  joint  family.  This 
must  be  of  course  under  the  coercion,  and  as  the  effect,  of  somd 
authority  external  to  the  Mitakshara  law.  The  defendant 
does  not  deny  this,  and  consequently  we  must  take  that  as  a 
fact  in  the  case.  But  that  fact  doee  not  go  further  than  the 
plaintiff  has  asserted  it:  it  goes  no  further  than  the  result  which 
I  have  mentioned,  namely,  that  this  joint  family  property  is  noi 
partible  amongst  members  of  the  joint  family,  but  goes  on 
the  decease  of  the  last  holder  to  the  hands  of  the  elder  member 
in  lineal  descent  of  the  joint  family.  If  then  the  custom  or 
authority  has  this  effect,  and  so  far  controls  the  general  law^ 
but  does  not  go  farther,  there  must  still  remain  the  other  inci* 
dents  which  I  before  drew  attention  to,  namely,  one  amongst 
othersy  that  the  holder  of  the  property  cannot  alienate  any  por- 
tion of  it,  excepting  for  a  family  necessity,  without  the  consent; 
of  all  the  members  of  the  joint  family.  It  seems  to  me  that  in 
arriving  at  this  position,  we  have  the  authority  of  the  Privy 
Council  expressed  in  several  judgments  ;  in  particular  it  is 
npressed  in  the  judgment  in  the  case  of  Stred  Rajah  Yaunmula 
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Vmkayamah  v.  Stree  Ba^h  Yaunmula  Boothia  VanJcondora  (1)        ^^^^ 

on  whioh  Mr.  Woodroffe  very  greatly  relied  yesterday.    Another   Rajah  Ram 

case,  in  whioh  the  like  doctrioe  has  been  lately  enunciated  by  a  Narain  Sinqh 

judgment  of  this  Court,  is  Makarani  Bvranath  Koer  v.  Baboo     P»ktom 

B^xmrujurayim    Singh   (2).     One  of  the  learned  Judges  of  this 

Court  who  pronounced  an  opinion    in  that  matter  differed  in 

regard  to  the  final  result  from  the  other  members  of  the  Court : 

but  it  seems  to  me  upon  the  best  consideration  which  I  have 

been  able  to  give  to  all  the  judgments   reported  in  that  case 

ihat  in  reality  he  did  not  materially  differ  from  the  other  Judges 

in  his  view  of  the  principles  which  ought  to  goyern  the  case* 

He  appears  to  have  been  of  opinion  that  the  property  which 

^as  there  the   subject   of  suit  did  exist  in  the  condition  of 

Mparate  property  in  the  hands  of  every  successive  taker.    It  is 

possible^  I  thinks  that  the  facts  and  ciroamstances  of  the  enjoy* 

ment  of  »  narticular  subject  of  property  may  be  such  as  to 

bring  about  this  result^  and  probably  a  peculiar  state  of  things 

in   this  respect  will  account  for  the  special   character  of  the 

judgment  whioh  was  given  by  the  Privy  Council  in  the  Tipperah 

ease  (2) .    There  were  some  expressions  thrown  out  by  their  Lord-* 

ships  in  the  Privy  Council  in  the  Tipperah  case  (2)  and  by  some 

of  the  learned   Judges   who   gave  judgment  in   the  case  of 

Mahaimm  Bitanath  Koer  v.  Baboo  Bamnarayan  Sing  (8)  which 

aeem  to  imply  that  there   is    a   different   law   of    descent   in 

tbe  case  (A  what  is  termed  a  separate  property^  from  the  law  of 

descent  in  the  case  of  joint  property.    I  do  not  myself  readily 

accept  that  view.     The  distinction  between  joint  property  and 

separate   property  under    the  Mittakshara  law  appears  to  me 

to  be  simply   of  a  temporary,   not  of   an  abiding,    ch^iracter. 

Property  is  joint  when  it  .belongs  to  all  the  members,  who  may 

be  many,  of  a  joint  family.    Property  is  separate  when  it  belongs 

only   to  one  member  of  a  joint  'family  alone,  and  not  to  the 

others  jointly  with   him.    As   long   as  it    is  separate  and  in 

the  condition  of  self-acquired  property,   the  person  who  is  the 

holder  of   it  has  no  one  to  consult  in  regard  to  the  disposal 

(1)13  Moore's  I.  A.,  833- 

f2)  3  B.  L.  R.,  P.  0„  13  J  8.  Ov,  12  Moore's  I.  A,  523 . 

(3;9B.  L,R.274. 
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^^^^  of  it  except  himself.  But  the  moment  it  passes  from  his  hanct 
Bajah  Ram  by  descent  into  the  hands  of  some  one  in  the  next  genera^ 
^^^^^^''^^tion,  it  becomes  joint  family  property— the  property  of  several 
PiBTUH  persons  united  together  as  a  joint  family  with  regard  to  it— 
iNGH.  ^jj^  property  of  a  new  joint  family  springing  from  a  new  root» 
and  it  continnes  to  go  down  by  one  rale  of  descent  only*  As 
I  understand  the  matter^  there  is  substantially  ne^  different 
rule  prevailing  in  the  one  case^  and  in  the  other*  It  is  simply 
the  occurrence  of  a  fresh  starting  point  for  a  new  joint  family 
which  makes  the  distinction  between  the  two  cases*  While  the 
joint  family  endures,  there  is^  strictly  speakiag.  no  question  as 
to  succession  to  the  property.  The  joint  family  is  a  corporation 
in  the  sense  of  having  a  oontinoous  essistenoe  notwithstanding 
the  death  of  individual  members  ;  and  it  is  now  settkd  that 
under  the  Mitakshara  law  no  individual  memiber  of  the  family 
has  any  specific  interest  in  the  property,  or  the  power  of  creating 
any  for  himself,  independently  of  the  other  numbers  t  he  has 
only  a  right  to  insist  upon  a  partition  being  effected  by  all* 
But  by  the  nature  of  the  case,  the  joint  family  most  eommenoe, 
and  also  must  end,  when  it  does  end,  in  an  individual  who  holds 
the  property  in  a  separate  condition.  If  this  individual  dies 
without  becoming  the  root  of  a  joint  family,  the  Mitakshara 
law  gives  an  interim  enjoyment  of  the  property  to  his  female 
representatives,  when  there  are  any,  and  then  transfers  it  to 
a  collateral  heir  as  the  origin  of  a  a  new  joint  family*  Thus 
the  Mitakshara  law  itsdf  does  nothing  to  keep  property  in 
the  condition  of  being  separate  property  throughout  a  series 
of  takers,  and  indeed  is  hostile  to  such  a  state  of  things.. 
If,  however,  in  any  given  case  property  is  so  situated  that 
it  does  pass  from  one  taker  to  another  taker,  just  in  the  sama 
condition  as  if  it  were  the  separate  self-ificquired  property  of 
each  of  them  personally,  independently  of  the  family  element^ 
then  this  result  I  conceive  can  only  be  brought  about,  if  at 
all,  by  the  operation  of  some  established  custom  or  authority 
controlling  the  general  Mitakshara  law*  The  Pfivy  Council 
appear  to  have  been  of  opinion  in  the  Ti/pperah  case  (1)  to 
which  I  have  already  alluded  that  some  result  of  this  kind  arose 

(1)  3  B.  L,  B.,  P,  0.,  13 ;  S.C,  12  Moore^s  L  A-,  523* 
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xmi  of  the  state  of  facts  before  them.    Bat  in  the  case  which       ^^73 
h  now.before  us,  and  in  the  other  cases  in  this  Court  to  which  Rajah  Ram 
I  have  just  referred,   there  is  an  entire  absence  from  the  facts  NAKAwiSwaa 
of  any  authority  or  custom,   if  any  there  could  be,  which  should     P«aTuic 
have  the  effect  of  making  the  property  separate  property,  and 
not  joint  family  property,  as  it  passess    into  the  hands    of  the 
successive  takers.    It  appears  to  'me  'then,  on  the  facts  with 
which  we  have  to  deal,  that  we  must   take  the  property  which 
is  the  subject  of  suit    to  have  been  ancestral  property,  which 
descended  with  the  joint  family  in  the  ordinary  way»  subject  to 
the  effect  of  an  established   custom  in  regard  to   its  pertibility 
amongst  the  existing  joint  members  of  the  family;  and  in   this 
view  of  the  facts  it    is    evident  that    the  father  had   no  power 
against  his  son,  who  was    unquestionably  joint  with  him  as 
regards    his  property^   to   alienate  or    incumber    the   estate, 
excepting  upon  a  justification  of  a  family  necessity.     No  such 
ground  justifying  tiie  father's  deeds  of  21st  aad22nd  Asar(13th 
and  14th  July)  has  been  even  attempted  to  be  proved. 

The  resfult  to  my  mind  is  that  the  plaintiff  is  entitled  to  have 
it  declared  that  the  two  deeds,  the  ticca  potta  and  the  bond 
of  the2lstand  22nd  of  Asar  (13th  and  14th  July),  had  the 
effect  of  placing  an  incumbrance  on  the  estate,  and  that  the 
plaintiff  was  entitled,  to  have  possession  of  the  property  at  the 
time  of  his  father's  death  free  from  that  incumbrance.  The 
plaintiff  must  have  his  costs  in  both  the  Courts. 

Appeal  alhwed. 


ORIGINAL  CIVIL. 


Before  Sir   BicJmrd  Couch,   Et., Chief  Justice,  and   Mr  Justice  Tonfifex         1873 

•  March  27  & 
KEDBRNATH    DUTT  and  anothir  (two    op    the  Dependants)    v.      Jw*«  ^« 

SHAMLOLL  KHETTEY  and  others  (Plaintfps)- 

Equitable  MoHgage-^TJnregislered    Document^Evidence  Act  (1    of  1872), 
sM-'RegUtration  Act  (VIII  of  lS7i  ),«.I7. 

The  defendant  deposited  certain  title-deeds  with  the  plaintiff  as  security  for 
the  repayment  of  Bs.  1,200  lent  him  by  the  plaintiff  at  the  time  when  the  depo« 
sit  WAS  made.  On  the  eyening  of  the  same  day,  the  defendant    by  way  of  farther 
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security,  gave  to  the  plaintiff  a  promieaory  note  for  tlie  attioimt  of  the  loai^  andf 
'  endorcsed  thereon  the  following  meiiiorandiiin-.--"For  the  repayment  of  the  loan 
of  Rs.  1.200  and  the  interest  due  thereon  of  the  within  note  of  band^  I  hereby 
depoaitwith 'the  plaintiff' aa  a  collateral  security  by  way  of  equitable  mortgagee 
titb-daods  of  my  property,  <fco."  Seli  that  the  memorandum  did  not  reqoir 
registration* 

Tho  eqnitahle  mortga^^  was  complete  withont  the  memorandum,  the 
memorandum  was  not  a  writing  which  the  parties  had  made  as  the  evidence  of 
their  oontmct,  but  only  awtiting  which  was  evidence  of  the  fact  from  which 
the  contraot  was  to  be  inf  erredi 

Appbal  from  the  jadgmont  and  decree  of  MaopIiersoTif  J., 
dated  5tli  Febraary  1873.  The  suit  was  brought  for  a  declara- 
tion of  the  plaintifE's  right  as  equitable  mortgage  of  certain 
premises  situate  at  No.  11  in  Fakeer  Ghand  Mttter's  Street 
at  Mirzapore  in  Calcutta,  for  an  account,  and  for  foredosare 
or  sale  on  default  in  payment  of  the  amount  which  taigh^ 
be  found  to  be  due  te  the  plaintiff  und^  the  mortgage.  The 
plaintiff  stated  in  his  plaint  that  he  had  on  the  29th  o£ 
March  1871  lent  to  Woomachum  Banerjee,  one  of  tJbe  defend- 
ants, Rs'  1,200;  that  Woomachqrn  Banerjee  then  and  there 
deposited  with  him,  as  security  for  the  repayment  of  the  loan 
and  by  way  of  equitable  mortgage,  the  title-deeds  of  the  pro-* 
party  in  dispute'  and  further  gave  him  a  promissory  note  for 
the  amount;  that  at  the  time  of  making  the  promissory  note^ 
Woomachum  Banerjee  endorsed  tbereupon  the  following  memo- 
randum:— 

"For  tho  repayment  of  the  loan  of  BsJ,200  and  the  interest  due 
thereon  of  tho  within  note  oi:  hand,  I  hereby  deposit  with  Baboo 
Shamloll  Khettry,  as  a  collateral  security  by  way  of  equitable  mortgage, 
title-deeds  of  my  property  situate  at  No.  11  in  Fukeer  Ghand  Mitter's 
Street  at  Mirzapore  in  Calcutta  ;" 

that  since  the  time  of  the  deposit,  the  title-deeds  had 
remained  in  his,  the  plaintiff's  hands;  that  in  execution  of 
a  decree  against  Woomachum  Banerjee,  the  property  in  suit 
was  put  up  for  sale  by  the  Sheriff  of  Calcutta,  and  pur- 
chased on  the  28th  November  1872  by  the  defendants  Kedar- 
nath  Dutt  and  Madhub  Chunder  Bose,  who  had  full  notice 
of  the  plaintiff'^  claim,    he  having   given  notice    of  his  claiu^ 
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some  61  the  money.    Ife  thea  appears  that  the  aheristadar  sent        ^^7^ 

for  the  pleader  aad  told  him  that  he  was  a  yoang  hand,  and  fhat      Intbi 

if  he  drove  such  hard  bargains  with  his  clients  at  the   outset  of  p^/JJJfo^oN 

his  career,  he  would  get    a  bad  name,  and  would  do  himself  more       Qooho. 

harm  than  good,  and  eventually,  after  considerable  reluctance^ 

Peary  Mohua>    having   consulted  a   friend  as  to    whether  the 

banker  Ram  Lochun  was  a  trustworthy  man  or  not,  agreed  to 

disgorge    Rs.    250   ont    of   the  Rs*  475,   which  he  had  taken 

from    the     Munsif's   brother^n-law.     This    sum    of   Bs.    260 

remained  at  the  credit  of  Peary  Mohnn  Gooho  in  the  acconnta 

of  B^m  Lochun.    There  therefore  remained  still  in  the  hanaa 

of  the  pleader  Bs.  225 ;  he   says   that    of   this    sum    Rs.    25 

were  paid  to  his   mohurrir,   and   that    Rs.    140  were   paid  to 

the  brother-in-law  of  the  Munsif  as  his  commission^  and  that 

ihe    balance  was  kept  by  him.      Tho  brother-in-law     of   the 

Mnnsif    distinctly   denies    the    receipt    of    the  Bs.    140,   and 

he  also  states  that  the  receipt  which  has  been  put  in  by  tho 

pleader,  the  signature  on  which  is  wanting,  having  been   torn 

out  from  the  body  of  that  receipt,  is  not  genuine.     The  Judge, 

after  carefully  considering  the  evidence,  is  of  opinion  that  the 

pleader  Peary  Mohun  Gooho  has  told   a  falsehood  in  alleging 

that  he  paid  Rs.  140  to  the  brother-in-law  of  the  Munsif,  and 

taking  into  consideration   the  youth  of  Peary  Mohun   GoohOf 

the  short  time  he  has  been  practising  as  a  vakeel,  and  his  igno* 

ranee   of  bis  dutie^  to  his  clients,  he  has  recommended  that  the 

pleader  be  suspended  from  practice  for  a  period  of  one  year. 

We  thiuk  that  we  cannot  say  that  the  Judge  has  oomo  to  a 
wrong  conclusion  on  the  evidence  in  respect  of  this  receipt,  but 
beyond  that,  even  supposing  there  was  a  dunbt  as  to  whether  this 
receipt  was  ever  executed  by  the  brother-in-law  of  the  Munsif, 
and  as  to  whether  jthe  money  really  passed,  we  think  there  are 
other  circumstances  in  the  case  which  disclose  on  the  part  of  tho 
pleader  conduct  of  a  fraudulent  and  grossly  improper  character^ 
It  is  clear  from  his  own  admission  that  he  had  not  earned  the 
money  when  he  induced  the  brother-in-law  of  the  Munsif,  on 
the  understanding  of  receiving  a  very  large  portion  of  the  fee 
in  the  shape  of  commission,  to  make  over  to  him  the  whole  sum 
before  he  had  taken  any  action  whatever   in   the  case.    It  was 
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^^^^  only  the  remonstrances  of  tlie  sheristadar,  and  the  action  of  the 
Iv  TH«  Muosif,  a  Government  oflScer,  in  the  matter,  which  induced  the 
PiSoHON  P'®*^®**  ^  «»^®  ^P  »°y  portion  of  the  sum  which  he  had  taken 
GoQHo.  from  the  Munsif'a  brother-in-law,  and  even  in  giving  up  the 
larger  portion  of  the  fee,  he  took  very  good  care,  as  far  he 
possibly  could,  that  that  sum  should  not  remain  in  the  hands  of 
any  person  connected  with  the  Munsif,  but  should  be  placed 
at  his  credit  in  deposit  with  a  third  party.  If  the  man  Radbs 
Chowdry  had  been  a  mooktear  of  the  Court,  even  then  lookiof^ 
to  the  nature  of  the  case,  and  the  position  of  the  pleader  in  the 
Zilla  Court,  we  should  consider  the  fee  a  very  exorbitant  one, 
and  the  commission  of  the  mooktear  very  unusual,  still  we 
should  not  have  looked  upon  the  offence  committed  as  one  of  so 
serious  a  nature  as  we  think  it  is.  But  when  the  party  was  noi 
a  mooktear  of  the  Court,  but  a  realation  of  the  party,  at  whoso 
expense  the  services  of  the  pleader  were  to  be  retained,  we 
think  that  the  conduct  of  the  pleader  in  this  case  in  inducing 
the  Munsif's  relation  to  borrow  money,  for  he  was  obliged  to 
borrow  money  to  meet  the  exorbitant  fee  of  the  pleader,  well 
knowing  that  he  was  not  a  mooktear  of  the  Court,  that  be  was 
a  relation  of  the  Muusif,  and  that  the  inducement  he  held  oat 
to  him  to  join  in  this  exorbitant  demand  upon  the  Munsif 
was  that  he  would  fifet  the  large  sum  of  Rs.  140  out  of  the  amonni 
which  would  be  so  taken  from  the  Munsif,  is  highly  refHrehea 
Bible.  We  confirm  the  order  of  the  Judgg,  and  suspend  the 
pleader  Peary  Mohun  Gooho  for  a  period  of  one  year,  to  count 
from  the  date  on  which  the  Judge's  order  was  passed* 

PoNTiFix,  J« — I  am  of  the  same  opinion.  In  this  case  it 
seems  to  me  from  the  whole  conddct  of  the  suspended  pleader^ 
if  not  for  the  reasons  mentioned  by  the  Judge,  that  it  would  be 
undesirable  to  inierfere  with  the  sentence  of  one  year's  suspension 
passed  upon  the  pleader  by  the  DisUict  Judge.  If  in  these  cases 
the  mooktear  is  paid  for  his  service  by  his  employer,  and  in- 
addition  receive,  without  theknowledgeof  his  employer,  a  percent 
age  or  commission  from  the  pleader,  it  seems  to  me  that  the 
mooktear  might  be  answerable,  not  only  in  the  Civil  GouH,  bat 
also  in  the  Crimiual  Court,  on  the  action  of  his  employer,  to  a 
charge  of  obtaining  money  from  him  improperly. 
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BABOO    GUNNBSHDUTT  SINGH  (Plaim«ivf)    v.*  MUGNEERAM 

CHOWDHBYaN»   0TftBBft(D8FX91>ANTs). 


P.C  .• 


[On  appeal  from  tbe  High  Oonrt  of  JndiicatttPfrat  Fbrt  William  in  Bengal.}      ^  \^^^. 

July*  So. 


jtr^^^ft 


OwM  Ttoha/ndi, 

WitaeMes  oannot  be  soed  lordamaffee  in  respect  of  evidence  Kiven  by  ihen| 
io  a  jadiciail  proceedinf^.    If  their  eTidence  be  false,  they  ahould  be  proceeded  . 

against  by  an  indictment  for  perfnry.  *-  /  ^'^^ 

In  an  action   for  damages  for  a  malicions  prosfontion.  It  la  act  sufficient  to  C  ^^ 

prove  merely  the  dismissal  of  tbe  oliarge.    It  must  be>  proved  that  the  prose* 
Ctttioa  was  without  reaseaable  and  probable  canse. 

This  was  an  appeal  from  a  deoisioo  of  the  Wtgk  Coari 
(Bayley  and  Pandit,  JJ.)  of  the  7th  March.  1866  (1).,  reversing 
a  decree  of  the  Principal  Sadder  Ameea  of  Tirhoot  of  tho  2l4th 
June  1865. 

The  snit  was  broaght  hj  the  plaintiff,  wlu>  was  a  neat 
relative  of  the  Raja  of  Darbung^h,.  against  three  landholdera 
in  the  district  and  two  of  their  servants,,  to  recover  damages  f oo 
defamation  of  character.. 

Disputes  had  for  some*  time  been  going  on  between  the  Chow*^ 
dhrys  (defendants)  and  the  plaintiff.  An  aSmy  took  place 
between  a  tenant  oS  tbe  pltMntiff  and  tbe  Chowdhry8,.and.  on^ 
of  the  latter,  Kirtee^  Narain  Ghowdhry,  was  killed.  On  the  8th. 
December  1863,.  the  respondent  Mngneeram  Chowdhry  appeared 
before  the  Assistant  Magistrate  at  Burbongah,  and  stated,  inten 
aZia,  that  the  dlsceased  and  the  respondoBt  Seetaram  Chowdhry 
Iiad,on  the  ^hDecem.ber  accompanied,  two  peons  oftiieCoart  of 
the  Principal  Suddec  Ameen,  who  had  come  to  attach,  tbe  crop^ 
onthegcoand  in  dispute  ;  and  that  on.  their  arrival  thera  thej 

•Pj'e^aui^:— Tub  RioHfle  Ho.h'ble  Sul.  JAicas  W:  Oolvii,e,  Sir  M;  E.  SxTPtti 

Sl&  B.  Pt  GoUilER,  AND.  Blft:  LaWI^EMCF  BlBIr, 


(I)5W.B.,W4; 
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^^^        foand  the  crops  cat,  and  the  appellant  there  with  armed  men. 
Baboo      whom  he  ordered  to  attack  the  deponent  party,  which  was  done, 
DdttS**oh  ^^^  Kirtee  Chowdhry  killed.     On    this  information,  the  Magis- 
V.         trate,  on  the  same  day^  ordered  the  arrest  of  the  appellant  and 
Cuowdhby!  ^^  ^^°>  togethw  with  others  charged   by  Mugneeram,  and  en 
the  following  day  at  noon,  the  appellant  appeared  and  surren- 
dered himself  tp  the  Magistrate.     He  was  kept  in  arrest,  aod 
afterwards   sent  forward  in  arrest  to  Durbnngah,  and  on  tbo 
following  day,  the  0th  of  December,  enlarged  on  entering  into 
his  own  recognisance  and  giving  security,  but  he  was  obli^sed 
o  r  ft. .  /  '        ^  attend  the  Magistrate's  Court  from  day  to  day  till  the  eon- 
1^4  >'V4s.  t  S    c^Q^^^^  ^^  ^^®  enquiry  as  against  him.     On  the  I4th  of  Decem- 
(  vM>  )  bar^  Bhugwant  Chowdhry^  one  of  the  respondents,   gave  his 

deposition  before  the  Magistrate,  in  whioh  he  stated  that  be  bad 
gone  on  the  6th  to  the  soene  of  the  aSray^  and  thera  foond  tbo 
corpse  of  Kirtee  and  certain  wounded  persons,  and  had  been 
told  that  the  attack  had  been  made  by  the  men  belonging  to  tho 
appellant  and  his  son.  He  had,  in  his  information  given  on  tbo 
6tfa,  when  he  appeard,  not  as  a  mere  informant,  bat  as  a  com- 
plainant along  with  the  other  Ghowdhijs  respondents,  charged 
the  appellant  with  the  murder  of  the  deceased  Eirtee.  Th» 
Other  respondent  Chowdhrys  also  gave  their  depositions  against 
the  appellant.  On  the  14th  of  December,  the  Magistrate  also 
examined  the  Court  peons,  Keramut  Khan  and  Deodar  HaXp 
who  said  they  had  gone  to  attach  the  grain  on  the  lands  in  dis- 
pute. 'They  spoke  to  an  affray  having  taken  place,  bat  did  not 
depose  to  recognising  the  appellant  as  being  present  there, 
or  his  son.  On  the  29th  of  December  1863,  the  Magistrate 
having  heard  all  the  evidence  for  the  prosecution,  dismksed  tbo 
case  as  again&t  tha  appellent  and  his  son,  but  oommitted  Sookaa 
Lall  thakoor,  the  appellant*s  tenant  and  others,  to  the  Sessions. 
On  the  2nd  of  January  1864,  the  Magistrate  iBade  a  further 
order,  in  which  he  said  that  the  evidence  offered  bad  failed  to 
ihow  that  the  appellant  was  present,  but  fined  bim  Rs.  500  oa  a 
wholly  different  viz.  ground,  under  the  provisions  of  a.  154  X)f 
the  Indian  Penal  Cod^,  for  not  giving  timely  information  of» 
and  exerting  himself  toprevent»  an  apprehended  affray.  Q£^ 
the  parties  oommitted  to  the  Session^  all  were  acquitted  exc^ 


Digitized  by 


Google 


VOL.  XL)  FMVT  CWUNCIL.  3^ 

one.  Shaikh  Lallan,  who  wfts   convicted  and  sentenced  to  fonr      ^^^ 
years'  imprisonment  on  the  22ad  March  1864.     On  the  31st  of      Baboo 
Aagnst,  the  respondent  Seetaram  Chowdhary  presented  a  peti-  d,,^"  swwc 
tion  to  the  High  C-mrt^  in  which   he  repeated  all  the  same  accn*         v- 
sfttionB    against  the  appellant,  and  charged  him  with  having    ghowdubv* 
given  orders  for  the  attack  on  Kirtee  Chowdhry,  and  complained 
of  the  irregnlarity  of  the  proceedings  of    the  Magistrate  and 
Judge,  and  asked  that  the  High  Oonrt  should,  under  its  powers 
gf  supervision,  direct  the  Judge  to  proceed  widi  the  case,  after 
ordering  the  Magistrate  to  commit  the    defendants  to  his  Court* 
On  the  21st  af   November  1864,   the  High   Court  called    on 
the  Judge  for  an  explanation  which  was  given  by  the  Judge  on 
the  16th  December  1864,  and  on  receipt  of  it  the  High  Court 
declined  to  interfere.     In  the    explcTnation  submitted  by  the 
Judge,  the  followiog  passage  occured  i*-*-^^  The  Assistant  Magis- 
trnte,  who  ocvmitted  several  persons    on  charges  of  riot,  &o,, 
spoilt  the  case  by  sending  in  two  sets  of  witnesses  for  the  prose- 
cution, who  contradicted  each  other.'' 

The  appellant,  having  been  required  to  give  bail  and  enter 
into  recognizances,  on  the  29th  of  September  1864,  filed  his 
plaint  in  the  Court  the  Principal  Sudder  Ameen  of  Zillah 
Tirboot  against  the  respondents,  together  with  two  other  defend^ 
ants,  to  recover  damages  for  the  defamation  of  his  character, 
on  the  ground  that  the  charges  made  against  hip^  were  fals^ 
and  malicious. 

The  respondents  Gouree  Datt  Chowdhry,  Ajmut  Boy,  and 
Bhugwant  Narain  Chowdhry,  put  in  their  written  statements. 
The  two  first  named  asserted  that  they  had  nothing  to  do  wtil^ 
the  case,  further  than  having  been  called  as  witnesseSj^  an4 
were  not  liable  to  the  plaintiff's  claim,, and  the  last  snbmitted  that 
tbe  mere  fact  of  bis  having  been  the  person  to  give  informatioA 
did  not  make  him  liable.  None  of  these  three  at  all  repeated  or 
attempted  to  justify  the  imputation  made  gainst  the  appellant^ 
On  the  2nd  of  March,  tbe  respondents  Mugneteram  »nd 
Seetaram  Chowdhry  put  in  their  written  statements  in  which  they 
justified  the  imputation  to  the  fullest  extent^  and  maifi^tainecl 
that  the  appellant  was  guilty  of  the  charge^  and  that  it  wf»  wieU 
proved  before  the  Magistrate :—  .  .  j 
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^^^  On  14th  March  1865,  the  following  issnoa  were  settled  :— 

O^vmMR        "  1 .  Is  there  any  proof  of  the  existence  of   any   enmity  between  the 
Durr  SiNOH   litigant  parties  previous  to  the  commencement  of  the  criminal  prosecn- 
^-  tionP    If  it  be  IB  the  affirmative,  then,  whether  or  not  the  ehsiK^  of 

(UBowDH^y'  complicity  in  the  wilfnl  murder  of  Kirtee  Chowdhry,  deoeaaed^  pre- 
ferred against  the  plaintifE  by  the  defendants  of  the  first  party,  simpl jr 
originated  from  motives  of  humiliating  the  plaintiff,  and  was  therefore 
entirely  groundless  ;  and  if  the  charge  did  emanate  from  such  malicious 
motives,  then,  how  far  has  the  plaintiff  been  dbgraoed  by  it ;  to  what 
damages  can  he  be  entitled  for  it ;  and  against  whieb  of  the  defendanta 
can  such  damages  be  adjudged  ? 

**  2.  Whether  the  allegations  cf  the  defendants  Nos.  1  and  5  of 
the  firtt  party  aa  to  the  tmtbfnlness  of  the  charge  of  oomplioi^  pre> 
forred  by  them  against  tho  plaintiff  and  to  his  having  snstamed  so  lo8» 
of  honor  by  his  attendance  before  the  Magistrate  on  bail,  is  true  or  not  ? 

^  ^  Is  the  statement  of  the  remaining  defendants  of  the  first 
and  second  parties,  regarding  an  absence  of  aU  conneotioQ  on  their  povt 
with  the  orimiaal  case  in  question,  fit  to  be  admitted  by  the  Govt  P*^ 

The  plaintiff  examined  fonr  witnesses,  vtz^  Arnanit  AH 
who  deposed  to  the  effect  that  he  was  a  servant  of  the  plaintiflE 
and  in  coastant  attendance  on  him  ;  that  bad  feelmg^  had  existed 
between  his  master  and  the  Chowdhrys  in  conseqnence  of  their 
nnfloccettsfal  attempts  to  obtain  land;  and  that  au  affray  took 
place  between  Sookhnn  Thakur  and  the  defendants,  when 
Kirtee  Chowdhry  lost  his  life^  of  which  the  defendants  took 
advantage,  and  charged  the  plaintiff  with  murder^  He  spoka  k> 
the  pIatntiff*B  being  arrested  and  kept  in  enstody  and  then  bailed.. 

The  second  Nisheeb  Nnsser  deposed  that  BanDtitt  Chowdhry 
conducted  the  criminal  case  against  the  plaintiff,  and  that  Gooree 
Dntt  and  AjmntRoy  were  his  servants. 

The  third  Snnker  Dntt  Jha,  one  of  the  pbintiff^s^  managers^ 
deposed  to  the  same  effect  as  the  first  witness.. 

The  foarth  witness  Bhnrea  Dosa  dieposed  to  RlEun.  Dott 
Chowdhry  having  managed  the  ease. 

Evidence  as  to  the  plaintiff's  character  was  aho* given.. 

The  defendants  did  not  offer  their  own  evidence,  or  call  any^  wit. 
ness^  to  prove  that  the  plaintiff  had'  been  present  at  the  affray^  Op 
had  given  orders  to  attack,  or  that  he  had  been  in  any  degree^^ 
connected  with  it. 
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On  the  24fch  of  June  1865^  tho  Principal  Sadder  A nieen  gwe       1872 
his  decree  in  the  case,  awarding  the  appellant  as  damages  20^000      baboo  ^ 
rnpees  with  costs  to  be  paid  by  the  respondents^  and  dismissed  ^^^^^«   , 
the  snit  as  against   the  defendants  Ram  Datt  Chowdhry  and         v, 
NandCoomarChowdhry.  cl'X" 

He  held  on  the  first  ipsne  that  it  was  proved  by  the  evidence 
that  the  plaintiff  and  defendants  had  been  at  variance  before 
the  death  of  Kirtee  Narain  Chowdhry,  and  that  the  plaintiff 
having  been  snccessfnl  in  the  litigation  which  arose  as  to  the 
digging  of  a  tank>  and  the  alleged  rent-free  lands^  .  it  had 
''engendered  feelings  of  enmity  and  spite  in  the  minds  of  the 
defendants."  On  the  second  issae  he  held  that  it  appeared 
from  the  evidence  generally  that  ^'the  charge  against  the 
plaintiff  was  wholly  gronndlessj  and  was  preferred  by  them  solely 
from  motives  of  enmity^  and  for  the  satisfaction,  of  agrndge/' 
On  the  third  issne  he  held  that  the  plaintiff  was  a  person  of  high 
rank  and  dignity^  and  was  mach  humiliated  and  degraded  by 
his  arrest,  and  being  pat  to  bail^  bat  that  having  regard  to  all 
ihe  circamstances^  20^000  rupees  damages  would  meet  the  justice 
of  the  case. 

On  the  7th  March  1866,  the  High  Court  on  appeal  reversed 
the  decree  of  the  lower  Court,  and  dismissed  the  plaintiff's  suit 
with  costs  (I).  The  grounds  on  which  the  judgment  of  the 
Court  proceeded  were  that,  as  to  the  appellant  Bhugwant,  he  was 
merely  an  informant  at  the  Police  office  at  the  request  of  the 
wounded  men,  and  had  said  nothing  of  his  own  knowledge,  and 
was  not  therefore  liable  to  damages,  and  as  to  the  other  appel* 
lants,  the  Court  doubted  whether  they  also  could  properly 
be  called  pro8ecutors,or  any  thing  more  than  informants  to  the 
Police,  over  whose  action  they  had  no  power  of  control. 
Without  however  deciding  this  latter  point,  the  Court 
held  that  the  plaintiff  had  failed  to  make  a  case  against  them* 
even,  supposing  them  to  be  prosecutors,  inasmuch  as  he  was 
bound  to  prove  the  ionocence  of  the  charge  made,  and  had  given 
no  proof  of  it  except  '*  the  order  of  the  Magistrate  by  which  he 
released  the    plaintiff' for  want  of  proof,"  which,  in  the  opinion  of 

(1)  5  W.  E.,  131. 
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1872        tte  Court,  did  not  prove  the  appellant's  innocence,  bnt  only  tliat 

jBaboo       he  was  not  proved  to  be  guilty ;  and,  farther,   that  even  if  suctt 

Dorr  S^GH  release  did  make  for  the  plaintiff  a  prima  facie  case  of  inno- 

V.         Cence,  it  was   binding   on  the  Civil  Court,    or  on  the   defend- 

Chowdhbt.   ants,  who  were  at    liberty  to  plead  and  prove  that  the  charged 

against  the  plaintiff  were  well  founded,  and  that  the  defendants 

tad  so  done,  and  the  plaintiff  had    not  produced  any  proof  to 

rebut   the  defendants^    evidence  of    his  guilt.      The  judgment 

concluded  in  these  terms  : — 

•*  Now,  even  if  we  he  inclined  to  hold  that  the  plaintiff  rfnd  his  Son 
were  not  present  as  deposed  to  by  these  appellants,  we  are  quite  satisfied 
ihat  the  quarrel  arose  oat  of  a  claim  to  rents  made  by  the  plaiatifi 
regardinj;  certain  lands  alleged  to  be  parchased  by  Magiiaemm  and 
others,  which  they  asserted  were  lakhiraj,  and  that  the  lease  of  the 
village  in  which  these  lands  were  situated  to  the  plaintiff's  servant  was 
a  nominal  transaction  by  the  plaintiff  while  he  kept  himself  in  the  back, 
ground.  We  are  not  in  a  position  to  say  that  it  was  not  the  plaintiff 
who  caused  certain  persons  to  go  to  the  place  of  the  riot;  and  that  when 
by  these  acts  the  affray  took  place,  the  plaintiff  was  legaliy  as  w^  atf 
morally  responsible  for  those  acts  which  led  to  the  murder  of  tbe.bnrther 
of  Aiugnee,  and  the  wounding  of  several  others.  We  admit  the  p'aintiff 
bad  a  remedy  against  these  acts  by  prosecuting  them  for  perjury  in 
stating  from  motives. of  enmity  and  malice  that  he  and  his  son  were 
present,  when  they  were  not  present  at  all,  bnt  he  did  not  dothift. 
Under  all  these  circumstances  we  think  a  decree  for  any  damages  to  th« 
jlfcintiff  is  not  proper,  and  we  accordingly  reverse  the  decision  of  the 
jowirOonrt,  and  dismiss  with  oosts  the  plaintiffs  caae,  and  decree  this 
appeal  with  all  costs." 

Prom  that  decree  the  plaiutiff  appealed  to  Her  Majesty  in 
Council. 

Mr.  Doyne  for  the  appeUan^.— The  High  Court  were  wholly 
wrong  on  the  evidence  as  to  Bhugwant  being  a  mere  informant 
put  in  motion  by  the  others ;  for  it  is  clear  on  the  evidence  that 
the  Chowdhry  respondents  were  a  joint  family,  having  the  same 
interest  in  the  subject  of  the  suit,  and  at  all  times  acting  in 
concert,  and  all  fully  possessed  of  the  actual  facts  of  the  whole 
case.  Besides  this,  it  is  clear  that  Bhugwant  was  not  a  mere 
informant,  but  a  prime  mover,  and  joined  with  the  other  members 
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of  his  joint  family  as  complainant,    and  that,    if    the  charge        -^^^^ 

against  the  appellant  were  nntrue,  it  was  so  to  Bhugwant's  know.        Baboo 

ledge.    The  doabt  thrown  oat  as  to  the  other  appellants  to  the  ^^^^''g^^g 

High  Gonrt  being  more  than  informants  is  opposed  to  the  whole         v. 

evidence,  as  they  appear  first  to  have  sent  Bhagwant  to  inform^  ^Oa^^uu^.^ 

and  afterwards  to   have    condncted   the   prosecntion,   and  the 

defendant   Seetaram  had,  after  the  discharge  of  the  appellants 

repeated  the  slanders  against  the  appellant  in  a  petition  to  the 

High    Court.     The    order    of    the      Magistrate    releasing    the 

appellant  is  not  of  the   doabtfnl  character  apparently  impnted  to 

it  by  the  Division  Bench,  but  is  as  express  as  such  orders  usually 

are.    It  may  be  admitted  that  it  was  open  to  the  defendants  t^ 

have  pleaded  and  proved  that  he  was    guilty  of  the  death  of 

Kirtee  Narain,    and  that   the  Oivil  Court  was   not  in  anywise 

concluded  by  the  order  of  the  Magi8trate,if  such  an  allegation  had 

been  made  by  the  defendants,  and  proved  to  the  satisfaction  of 

the  Court  ;  but  it  is  wholly  erroneous  to  say  that  the  defendant^ 

generally  did  so  plead,  inasmuch  as  only  two  of  them,  Mugnee- 

ram  and   Seetaram,  ventured  to  repeat  the  charge  against  the 

plaintiff  (appellant)  in  this  suit,  and  no  evidence  whatever  was 

offered  by  any  of  the  defendants  to  justify  such  a  charge.     Under 

this  state  of  facts,  there  was  no  evidence  to  rebut,  and   on  the 

whole  record  it  appears  that  there  never  was  any  bond  fide  ground 

for  making  so  grave  and  nnfounded  a  charge  against  the  plaintiff. 

It  is  also  to  be  observed  that  there  is   no  evidence  whatever  to 

show  that  the  lease  to  Sookbun  was  nominal,  or  that  the  appellant 

was  the  real   though  secret  mover  in   the  affray,  and  that  th® 

whole  evidence  points  to  the  affray  having  been  brought  about  the 

the  lawless  conduct  of  the  Chowdhry  respondents.     It  cannot  be 

contended  that  the  charges  made  by  the  respondents  against  the 

appellant  were  privileged,    and    the    respondents  were    clearly 

bound  to  show  the  truth  of  them,  on  pain,  in  default  of  so  doing,  of 

having  a  decree  given   against  them  for    damages.     But  even 

supposing  the  charges  to  be  prima  facie  privileged,  they  are  taken 

out    of  the  privilege  by  their  manifest  malice  and    falsehood. 

Independently    however    of    the    other    evidence    in  the  case, 

the  order   of  the  Magistrate  discharging    the  appellant,  when 

combined  with  the  fact    that  no  further    criminal  proceedings 

44 


Digitized  by 


Google 


S28  BENGAL  LAW  BEPOETS.  [VOL.  XI 

1872^  <V7ere  taken  against  him,  was,  supposing  the  privileged  character 
Baboo       of  the  charges^  sufficient  prima  fctcie  proof  of  the  appdlani's 
DuTT^uloH  i°i*^x5©B0©  and  the  respondent's   malicq  to  have  shifted  on  them 
^-  the  barthen  of  proving  the  tmth  or  bona  fide  of  the  said  chargpds 

Chowohry.    which  they  have  not  even  attempted  to  do. 

The  respondent  did  not  appear. 

Their  Lordships  delivered  the  following  judgment  :— 
The  material  facts  in  this  case  may  be  very  shortly  stated* 
It  would  appear  that  an  affray  took  place  between  the  parti- 
sans of  the  Chowdhrys^  who  were  the  defendants  in  the  anit 
below,  and  of  Baboo  Gaunesh  Dutt  Singh,  who  was  the 
plaintiff  in  the  suit  below.  The  cause  of  the  affray  and  the 
circumstances  attending  it  are  involved  in  some  obscurity,  but 
their  Lordships  think  it  sufficiently  appears  that  it  originated  in 
some  attempt  on  the  part  of  the  partisans  of  the  Chowdhrys  to 
assert  some  real  or  pretended  right  which  was  resised  by  the 
partisans  of  the  Baboo  Gannesh  Dutt  Singh,  and  that  in  the 
course  of  that  affray  one  of  the  Chowdhrys  was  killed,  and  soma 
were  wounded^  It  would  appear  that  some  of  the  Chowdhrys 
who  were  defendants  in  the  suit  below  preferred  a  charge 
against  Gunnesh  Dutt  Singh  of  having  been  accessory  to  this 
murder  by  inciting  his  partisans  to  violence,  and  Gunnesh  Dutt 
Singh  was  brought  before  the  Magistrate,  who,  however,  upon 
hearing  the  case,  dismissed  it  as  against  him^for  want  of  proof* 
and  declined  to  commit  him  for  trial.  Thereupon  Gunnesh 
Dutt  Singh  brought  the  present  action. 

This  action  has  been  called  a  suit  to  recover,  damages  for 
defamation  of  character.  Their  Lordships  are  of  opinion,  with 
the  High  Court,  that  if  it  had  been, "strictly  speaking,  such  an 
action,  it  could  not  have  been  maintained ;  for  they  agree  with 
that  Court  that  witnesses  cannot  be  sued  in  a  Civil  Court  for 
damages,  in  respect  of  evidence  given  by  them  upon  oath  in  a 
jirdiciAl  proceeding.  Their  Lordships  hold  this  maxim  which 
certainly  has  been  recognized  by  all  the  Courts  of  this  country, 
.  to  be  one  based  upon  principles  of  public  policy.  The  ground 
of  it  is  this,  that  it  concerns  the  public  and  the  administration 
of  justices  that  wLtae&bes  giving  their  evidence  on  oath  in  aCourb 
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of  Justice  should  not  have  before  their  eyes  the  fear  of  heingf       ^^^^ 
<  liaraased  by  suits  for  damages  ;  bat  that  the  only  penalty  whioli      Baboo 
ttey  should  incur  if  they  give   evidence    falsely  should  be  an  dq^sISqh 
indictment  for  perjury.     But  it  appears  to  their  Lordships  that         v. 
the  suit  of  the  plaintifE  in  the  Court  below, .  although  called  a  chowohjiy! 
suit  for  defamation  of  character,  may  be  substantially  supported 
(the  question  is  one  of  substance    rather  than  of  form)  as  an 
action  for  a  malicious   prosecution ;  and    that  being  so,  if  we 
apply  the  principles   of  English  law  to  the  case,  the  burden  of 
proof  lying  upon  the   plaintiff  would  be  this, — ^he  would  have  ^^ 

to  prove  in  the  first  place  that  the    defendants  were  the  prose-     ^.r  - 
outers  of  the  criminal  proceeding   against  him :  next  that  they 
were  actuated  by  malice,  and  further  that  their  proceeding  was 
without  any  reasonable  or  probable  cause. 

It  appears  to  their  Lordships  that  the  issues  of  fact  as  stated 
do  in  substance  raise  the  same  questions  which  would  by  raised 
in  an  action  for  m^icious  prosecution  in  this  country.  We  find 
the  first  issue  of  fact  to  be  stated  thus  :— '^  Is  there  any  proof 
of  the  existence  of  any  enmity  between  the  litigant  parties 
previous  to  the  commencement  of  the  crinrinat  prosecution  7 
If  it  be  in  the  affirmative  then,  whether  or  not  the  charge  of 
complicity  in  the  wilful  murder  of  Kirtee  Chowdhry,  deceased 
preferred  against  the  plaintiff  by  the  defendants  of  the  first 
party,  simply  originated  from  motives  of  humiliating  the  plains 
tiff,  and  was  therefore  entirely  groundless.' '  The  other  issues  e£ 
fact  appear  to  their  Lordships  to  substantially  state  the  same 
questions  which  would  come  befoi*e  a  Judge* and  jury  in  aa 
action  for  malicious^  prosecution  in  this  country. 

With  respect  to  the  proof  of  those  issues,  it  appears*  to  their 
Lordships  that  the  plaintiff  did  substantially  prove  that  the 
defendants,  or  at  all  events  two  of  them,  were  the  prosecutiors 
on  this  occasion,  althongh  some  little  doubt  is  expressed  upon 
that  suli^ject  by  the  High  Court.  It  appears  to  their  Lordships 
also  that  some  evidence  was  given  by  the  plaintiff  of  malice  on. 
the  part  of  the  defendants.  That  evidence  w  as  not  of  a  very 
clear  or  conclusive  kind,  but  their  Lordships  a  re  disposed  to  sbJ 
that  the  case  of  the  plaintiff  on  this  issue  was  on  the  whol^ 
sufficiently  made  out.. 
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1S72  We  now  come  to  the  third  issue,  namely,   whether  or  not  the 

Baboo       plaintiff  has  giren,  any  proof  of  the   want  of  reasonab  le  aill* 
GaiNBia     probable  cause,  or,  as  it  i8T>ut  in  the  statement  of  the  points  in 

fj.  the  Court  below,  that  the  proceeding   was  altogether  gronndless . 

MeoHCMAii  Their  Lordships  are  of  opinion  that  it  rested  upon  the  plaintiff 
to  prove  this,  or  at  the  least  to  give  prim&  facie  evidence  of  i  t 
calling  for  an  answer.  Their  Lordships  agree  with  this  state, 
ment  which  they  find  in  the  judgment  of  the  High  Conrt :— - 
^'  We  find  on  the  record  of  the  case  that  the  plaintiff  has  given 
c  no  other  proof  of  his  innocence  and  of  the  falsehood  of  the  state. 

ii^lu^S^     ment  of  these  four  appellants   except  a  copy  of  the  order  of  the 
Magistrate  by  which  that  officer  released  the  plaintiff  for  want  of 
proof. '^     The  plaintiff,  it  is  true,  give  in  evidence  certain  depo- 
sitions   of    the    defendants ;    but    those  depositions,  taken  by, 
themselves,  were  evidence  of  his  guilt,   not   of  his    innocence 
Then  what  evidence  does  he  give  to  rebut  them  ?     He  puts  in 
the  decision  of  the  Magistrate,   which  was  neither    more    nor 
less    than    this    (although  it  is   a  good  deal  amplified  by  the 
8udder  Ameen  in  the    Court    below,)    that    the    case    is    not 
proved  against  him  in   the   opinion  of  the  Magistrate.    Their 
Lordships  are  of   opinion   that  this   decision   was  no   evidence 
whatever  against  the  defendants  of  the  groundlessness  of  the 
prosecution.    To  hold  that  eveiy   person   whom  a  Magistrate 
refuses  to  commit  for  trial  is  entitled  to  maintain  an  action 
for  malicious  prosecntioD,   on  the  bare  proof    (without   more) 
of   the  dismissal   of  the   charge,  might   very  injuriously  affect 
the  adminstration  of  the  criminal   law.    It   was  in  the  power 
of  the  plaintiff  himself  to   go  into  the   witness-box  and  give 
evidence  of  his  own   innocence.     He    might  have  proved  where 
he  was    and    what  he    did  at   the    time    of    the    affray.     He 
might    have   stated    all    the    circumstances  within    his    know- 
ledge.    But  he   declines    to   give    evidence.     Undoubtedly   in 
this  country,  where  a  man   sues  for    defamation  of  character, 
whether   in   the    form   of  an   action  for    a  malicious  preaecn- 
tion  or  of  libel  op  slander,  it  is  expected  that   he  who   of    all 
men  is  best  able  to  give  evidence  of  his  own  innocence  should 
be  put  into  the  witness-box;  and  it  is  very  rarely  indeed  that 
a   plaiutiff  in  any   such   suit  obtains  substantial   damages  if 
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he  does  not  give  evidence  or  a  good  reason    for  not  giviDg  it.        2872 

«||(ot    only    does   the   plaintiflE    not    give  evidence   himself,  bnt        g^g^^    . 

althoneh  he  calls  witnesses  ifor  the  purpose  of  showinfi:  malice  on      Gunnesh 

_  °.,_._  ,         1,  Ki'  i>         1       I^^^^  Singh 

the  part  of  the  defendants,  he  calls  none  for  the  purpose  of  estab-         v. 

lishing  his  own  innocence,  or  of  disproving  theoharge'against  him .    Mdgnberam 

Under  these  cirpumstances  their  Lordships  concur  with  the 

judgment  of  the  High  Court,  which  appears  to  be  substantiaUy 

based  upon  the  ground  that  in  their  opinion  no  proof  ha&  been 

.£^ven^   not  even   primd  facie  proof,    certainly  not  such  as  the 

plaintiff  if  he  had  been  an  entirely  innocent  man  would  have 

1mA  it  in  his  pbWer  to  give,  of  the  gronndlessnesis  of  the  charges 

preferred  against  him  ;  in  other  words,  that  there  was  no  evidence 

of  the  part  of  the  plaintiff  of  want  of  reasonable  and  proper 

cause  for  the  institution  of  this  prosecution. 

Their  Lordships  do  not  think  it  necessary  to  follow  the  High 

Conrt  in  some  observations  which   they  have   made  as  to  the 

effect  of  the  evidence  upon  the  plaiutiffs  character ;   a  subject 

on  which  they  give  no  opinion  ;  but  on  the  ground  already  stated, 

namely,  that  they  substantially  agree  with  the  finding  of  the 

High  Court  that  no  sufficient  evidence   was  given  on  the  part  of 

the  plaintiff  of  this  being  a  malicious  and  a  groundless  prosecu*   ^ 

tion,  their  Lordships  will  humbly  advise  Her  Majesty  that  the 

decision  of  the  High  Court  should  be  affirmed,  and  this  appeal 

dismissed. 

Appeal  dismissed. 

Agent  for  the  appellant :  Mr.  Wilson, 
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APPELLATE  CIVIL. 


Before  Mr.  JvMioe  Markby  and  Mr.  JuHice  Birch. 

1873  GOLAB  C'HAND  BABOO  (Defendant)  w.  SRBEMUTTY  PROSONNO 

May  22.  OOOMABY  DABEE  and  another  IPlaintctfs)  * 


Sebaxi^Idd(r^Decree  agptmat  Sehait^  Successor  in  Sebaiiehip^Hes-judicai^ 

A  decree  obtained  hoitdjide  agaiiist  the  $ehait  oC  aa  idol  Is  binding  on  his 
See  also       snocesaor. 


14  B.L.A.  451 


This    was  a   suit  to  have  certain  debutter  properties  released 

from   an    attachment    made   in    execution   of  certain    decrees 

obtained  by   the  defendant  against   the  plaintiffs,  to  haye  the 

said  deerees  set  aside  on  the  ground  that  they  had  been  fran* 

dulently    obtained^  and   to  have   set  aside  a  certain  snmmaiy 

order     passed  in     reference   to    the     execution    of   the   sand 

decrees.    The  plaint  was  fifed  on  20th  September  1871.    Tb» 

plaintiffs  alleged  that  the  properties  in  snit  among  others  were 

granted   on  rent-free   tenure  for  the  purpose  of  the  worship 

of    the  idol   Sri  Sri    Issur    Luckhee    Narain    Thakoor^  estaV 

Hshedby  Bheekun  Lai  Thakoor,  and  for  the  purpose  efdutri- 

buting  alms  ;  that  at  first  Bheekun  Lai  Thakoor,  and  after  him 

by  the  approval  of  the  Sudder  Boards   Gopal  Pershad  Baboo, 

were  appointed  sebait ;  that  after  their  death   Kishen  Pershad 

Surma^  ali<$8  Bajah  Baboo^  was  appointed  sebait  in  their  place  ; 

that  the  said  Rajah  Baboo  was  addicted  to  sensual  enjoyments 

and  incurred  debts  to  defray  his  extravagant  expenses,  where* 

upon  the  defendant,  on  the  f radulent  allegation  of  such  expenses 

being  necessary  acts  connected  with  the  worship  of  the  idol,  caused 

bonds  to  be  executed  by  Rajah  Baboo  on  false  preteuees,  and, 

having  loot  him   certain  sums  of  money^  assisted  him  in  bis  acts 

of  extravagence  ;  that  on  account  of  those  debts  the  defendant 

improperly  obtained  two  decrees   on  27th  February  1852  and 

25th    July  1854^   with    directions  that  the   decrees   should  be 

•  Begalar  A^ppeal,  No,  117  of  1 872,  from  a  decree  of  the  0£Eioiatiiig  Bobordlnate 
Judge  of  Dacca,  dated  the  lOth  April  1872. 
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realized  from  the  debutter  properties  ;  that  by  virtne  of  the  said        1873 
decrees,  the  defendant  had  been  appropriating  the  profits  arising  qolib  Cuano 
from  the   debutter  properties  through  the  manager  appointed      ^^^^oo 
after  attachment  in  execution  of  the  decrees,  and  was  thereby   Srbbmutty 
throwing   obstacles  in  the  way  of  the   accomplishment  of  the     Coomart 
objects  for  which  the  grant  was  made ;  that   the  plaintiffs  were      J^a»**- 
appointed  sebaita  of    the    said  idol  on  20th  January  1868  by 
order  of  the  Sudder  Board,  and  became    aware  of  the  above* 
mentioned  circumstances  after   the    death    of    the  said  Rajah 
Baboo ;  that  the  plaintiffs  had  put  forward  an  objection  for  the 
release  of  the  debutter  properties,    on  the  ground    that    those 
properties    were    not    liable    for  the  debts  incurred  by  Bajah 
Baboo  ;  that  there  was  no  necessity   for  such  expeuses,  aud  that 
the  sebait  was  not  competent  to  spend    auy  amount  of  money 
larger  than  the  amount  of  iacome  by  raising  loans  and  making  the 
debutter  properties  liable  for  the  same,  more  especially  as  the 
acts  done  by  the  said  Rajah  baboo  ended  with  the  determination 
of    the    office  of  sebait  which  he   held,  but  the  said  objection 
was  rejected  by  the  Court  on  29th  June   1871,  on   the  ground 
that  the  matter  could  not  be  settled  in  the  summary  department . 
and  that  they  consequently  brought  the  present  suit  praying  for 
an  order  directing  the  exemption  of  ths  debutter  properties  from 
liability  under  the  decrees,  and  the  discharge  of  the  manager 
appointed  after  attachment. 

The  defendant  in  his  written  statement  stated  that  in  the  suits 
in  which  the  decrees  had  been  obtained,  the  plaintiffs'  predecessor 
Kish0n  Pershad  Surma,  alias  Rajah  BaboOi  had  among  other 
points  raised  the  objection  that  the  money  covered  by  the  bond 
had  not  been  expended  for  the  purpose  of  the  worship  of  the 
idol,  but  such  objection  had  been  disallowed,  and  that  the 
plaintiffs  who  were  rcjiresentatives  of  the  said  Rajah  Baboo 
having  brought  the  present  suit  on  the  same  basis  on  which 
the  said  objection  had  been  preferred,  viz, ,  that  the  said  money 
was  not  expended  for  the  purpose  of  the  worship  of  the  idol,  the 
suit  was  barred  under  s.  2  of  Act  VIII  of  1859 ;  that  the 
plaintiffs,  although  they  had  been  sebaits  for  more  than  three 
years*  had  done  nothing  towards  getting  rid  of  the  decrees ; 
that^    inasmuch    as    the    plaintiffs'     objection    raised    in   the 
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1873  execution-case  had  been  disallowed,  a  regalar  ciyil  suit  to  set 
Go  B  Chand  *8ide  the  said  order  was  aofc  maiatainable ;  that  tho  suit  was 
barred  by  the  law  of  limitatiou ;  that  the  property  was  not 
debutter  property ;  and  that  the  bonds  in  whioh  the  decrees  bad 
been  obtained  were  executed  bond  fide,  and  the  amount  covered 
by  the  decrees  had  been  taken  and  expended  for  the  performance 
of  the  worship  of  the  idol. 

At  the  trial  before  the  Officiating  Subordinate  Jndge^  the 
following  issues  (among  others)  were  raised  :— 

**  Whether  or  not  the  provisions  of  s.  2,  Act  VIII  of  1859f 
are  publicable  to  this  suit  7 

Whether  or  not  the  decrees  in  question  are  collusive?  and 
whether  or  not,  for  the  satisfaction  of  the  said  decrees^  the 
properties  in  dispute  can  be  held  liable  in  any  way  ?" 

The  Judge  held  that  s.  2  of  Act  VIII  of  1859  did  not  bar 
the  suit;  and  that  the  decrees  were  collusive,  and  the  properties 
in  suit  were  not  liable  to  attachment  un^er  the  decrees.  He 
therefore  gave  a  decree  in  favor  of  the  plaintiffs. 

The  defendant  appealed  to  the  High  Court. 

The  fourth  ground  of  appeal  was  that,  "  in  order  to,  nullify 
the  decrees,  the  plaintiffs  were  bound  to  prove  that  the  decrees 
themselves  were  tainted  with  fraud,  and  were  mere  colorable 
proceedings,  and  not  adjudications  in  real  suits  bona  fide 
brought  and  really  contested/^ 

Mr.  Woodrofe  (Buboos  Makes  Ghunder  Ghowdhry  and  KaUy^ 
kissen  Sein  with  him)  for  the  appellant. 

The  Advocate-Oeneral  offg.  (Mr.  Paul,)  (Baboos  Bomesh 
Chunder  Mitter  and  Doorgamohwi  Doaa  with  him)  for  the 
respondents. 

Mr.  Woodroffe  contended  that  tho  question  of  the  liability 
of  the  debutter  property  had  been  decided  in  the  two  suits 
in  which  the  decrees  now  sought  to  be  set  aside  were  obtained^ 
in  favor  of  the  present  defendant,  and  the  same  question 
could  not  now  be  raised;  Act  VIII  of  1859,  s.  ^^-Kissno- 
nund    Ashram   Dundy   y.  NursinghDosa  Byragee     (1),   Juggut 

(1)  Mar  Rep.,  485. 
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OhundsT  Sein  v.  Kishnanund  (!)^  and   MaJiaranee   Shibessuree       1878 
Debia  v*  Hothooranath  Acharjee  (2).    A  decree  against  a  sebait  Golab  Chand 
bindfl  bis  successors,  and  is  not  a  decree  against   the  individual      ^^^^ 
perspnally—'ilf aAaroned     thibesauree     Debia    v.    Mothooranath  Srebmuttt 
Acharjee  (2)*  Pbobonno 

The   questions    whether    debutter    property    was    liable    to      Dabbb.. 
alienation  ;  and  whether  this  suit  was  maintainable  under  s.  11^ 
Act  XXIII   of   186 1 9  or  whether  the  proceedings  ought  not  to 
have  been  by  way  of  appeal,  were  also  argued. 

The  respondents  were  called   upon  to  support  the  judgment 
of  the  Court  below  with  reference  to  the  fourth  ground  of  appeal. 

Baboo  Bomesh  Chunder  Mitter  contended  that  the  evidence 
supported  the  finding  of  the  lower  Court  that  the  decrees 
had  been  fraudulently  obtained  ;  that  the  decrees  were 
not  binding  on  the  property,  but  were  personal  decrees 
against  the  Bajah  himself,  and  not  as  sebait  of  the  idol ; 
and  that  a  decree  against  a  sebait  would  not  be  absolutely 
binding  on  his  successors,  but  at  most  was  only  prima  facte 
evidence  against  them.  The  property  is  debutter  property,  and 
is  not  liable  to  attachment ;  it  cannot  be  alienated— /eti^un  Does 
Sahoo  V.  Shah  Kubeerooddeen  (3).  These  decrees  do  not  bind  the 
plaintiffs— Boyfcwn^na^^  Chatterjee  v.  Ameerooniasa  Khatoon  (4)  ; 
see  also  Lalla  Bunseedhur  v.  Koonwur  Bindeseree  Dutt 
JSingh  (6),  Notwithstanding  the  decrees  the  plaintiffs  are 
■  entitled  to  show  that  the  transactions  which  preceded  the  decrees 
were  of  such  a  nature  that  the  plaintiffs  are  nut  bound  by  them, 
that  is,  were  collusive  and  fraudulent.  The  case  of  Maharanee 
Shibessuree  Debia  v.  Mothooranath  Acharjee  (2)  is  distin- 
g^uishable. 

The  Advocate- General  on  the  same  side  (6). — A  sebait  snoceed" 
iDg  to  the  charge  of  an  idol  has  a  right  to  question  a  decree  made 

(1)  2  Sel.  Rep.,  126  (5)  10  Moore's  L  A.,  454. 

(2)  13  Mooi-e's  1.  A.,  270.  (6)  He  was  not  in    Court   at   the 

(3)  2  Moore's  I.  A.,  390;  see  421,  beginning  of  the    argument  for  tho 
422,  respondents. 

(4)  2  W.  B ,  191 J  see  195. 
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1878  against  his  predecessor  fraudulenlly.  Eren  if  the  dect-ee  be  not 
GoLAift  Ohah^  fraudulent,  he  has  a  right  to  follow  the  property  of  th6  idol,  and 

Baboo       to  put  to  proof  of  AUe  any  one  who  has  it  and  claims  a  right  to 

SRSBMXTTTt  it.     A  8eb(Ul  of  an  idol  has  no  estate ;  the  property  is  that  of  thd 

cuSMAiit     idol,  and  the «e5aiHs  merely  manager  of  it:  see   Lalla  Bunsee- 

Dabbx«  4hur  V.  Ko&nwur  Bindeaeree  Dutt  Singh  (1),  and  this  without 
admitting  the  analogy  to  the  relation  of  guardian  and  ward^ 
The  evidence  shows  no  necessity  for  the  ezpeupos  Of  the  BajiE^h^ 
which  if  it  existed  Ought  to  be  very  clearly  fehown.  Aaebait 
has  no  power  of  alienation  ;  the  plaintiffs  would  bo  entitled  to 
have  any  conveyances  prior  to  their  tenure  of  office  set  |aside— 
Jewun  Voss  Saheo  v.  Shah  Knheerooddeen  (2).  Where  a  person 
has  no  power  to  create  a  charge,  the  court  will  not  create  one 
for  him.  At  any  rate  an  alienation  or  charge  coald  only  be 
made  to  such  an  extent  as  not  to  interfere  with  the  worship  and 
keeping  up  of  the  idol-^Juggemath  Boy  Ohowdhry  v.  Kishen 
Pershad  Surma  (3),  Bumoene  Dehia  v.  Baluck  Doss  Mohunt  (4) 


(1)  1(\  Moore^s  I.  A.,  454.  we  are  unable  to  rosifit  the  ooaclnsioa 

(2)  2  Moor's  I.  A.,  390.  that  the  property  which  is  the  subject 

(3)  7  W.  S,,  266.  of  suit   is  in  tnith   dehUUr  property 
{4)  Bsfore  Ur.  Justice  PJiear  onc^Mr.  dedicated    to    the  idok    It    is    even 

Justice  'M.itSer,  proyed  we  may  say  to  be  so  from  the 

The  €th  July  1870*  eTidemje  on  which  the  plaintiff  hnnaelf 

relies. 

BUMONEE     DEBIA    ind    another  This  being  the  case,  whatever Teme^ 

(Plaintiffs)  v.  BALUGK  DOSS  MO-  dies  the  plaintiff  may  haTO  against  the 

HUNT  CDKi-SMDANT)*  iebait  for  frand  or  misrepresentaUoa 

Behait^DebtttUrVroperfy^AlienoHOn,  we  think  that  he  cannot  claim  the  land 

Mr.    Montrion    (with    him     Baboos  itself  under  the  mortgage-deed  of  th» 

Bree    Nath    Does,     Romeah     Ohunder  defendant  which  was  altogether  «Ura 

MitUr    and  Rc^rhdro  Nath   Boae)   for  vires, 

the  appellants.  We  are,  therefore,     of  opinion  that 

the  decision  of  the  lower  Court  upon 

Baboos    Onoocool     Chwider  HLooker'  this  point  is  right,  but  we  think  that 

jee   and   Uhh\l    Chunder  Sen  for    the  the    defendant  is  bound    to    pay   the 

respondnt.  plaintiff  the  costs  which  he  has  incnrb 

The   judgment   of  the   Court    was  red  in  this  Court  and  in  the  Court  below. 

delivered  by  The  plaintiffs'  suit  is   dismissed,  but 

Phbae,    J. — After  the    best  consi-  the  defendant  must  pay  the  plaintilb' 

deration  which  we  can  givo  to  this  case,  costs  in  both  Courts. 


*  Begalar  Appeal,  No.  274  of  1869,  from  a  decree  of  the  Sabordinato  Judge  of 
Chittagong,  dated  the  6th  Soptembor  1869. 
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If  a  aebait  cannot  alienate  the  property^  can  the  same  efEect  be  GolabCbani> 

Baboo 
(1)  Before  Mr.  Jmlk^  Kemp^  €md  Mr.    appellant,  was  a  mera  bcMitm  poeses- 
JntUce  Okver.  noa. 

The  groTiiidB  taken  in  special  iH>peat 
Th^7th MarchlS72,  are,   lat,    that  the  reliDqiusbmexit   tO' 

the   plaintiif   bj    hie   father  is  found 
GOLUOKCHTTNI>LRBOSB(<MnteFTHW   only  on  tbewritlen  stedtement  of  ttio 

Bbpkmdahts)     v.    RUGHOONATH    father;  that  the^   written  statement  ot 

fi&BBCHUKDBB  EOY  Plaiktwf).*    one  defendbnt  is  no  eyidenoe  as  against 

a  oo-defendant    and;  therefore,   there* 
Sehai^—Dehtiter  Vrapertrf^-^AUen^Hon,     being    no-  other    evidenoe   bnt     that 

Baboos .  Obhajf  Churn  Bote  and  written  statement,  that  point  has  not 
UMUa  CiMm  Banerje^  for  the  been  established;  2hdly,  that  both 
i^ypollc^t.  Courts  having  found  that  the  holding 

Baboos  Chunder  'iiadhub  Qhose  of  Gobind  Chum^  the  special  appel- 
and  Kii  Madhuh  Sen  for  the  respond-  lant's  judgment-debtor,  was  a  henami 
ent.  one,    the    plaintiff  cannot  set  up-  his 

The  jndlgment   of   the  Court  was    father's  fraud, 
delivered  by.  On  the  first  point,,  it  is  very  clwir 

Ermp,  J.— We  do  not  think  it  that  there  is  evidenoe  independent  of 
Moessary  in  these  esses  to  call  upon  the- written  statement  of  the  plaintififg 
the  t^esddr  fev  the  respondent  The  father,  and  oa  that  evidenoe  the  lower 
case  No.  948  was  taken  vp  first,  and  Court,  after  carefully  oonsidering  the 
t  is  admitted  that  one  jjodgment  will,  whole  case,  ha»  come  to  the  deli, 
goveln  botb  appeals.  berate   sonolosion  that   the    plaintifiTs 

This  case  was  remanded  by  this  father  did  relinquishi  the  tebaiUk^ 
Court  to  the  Judge  of  Cuttack  to  find,  and  the  endowed  lands  to  the  plaintiff. 
1st,  whether  the  plaintifiTs  fathes  had  On.  the  seocmd  point,  it  appears  that 
resigned  the  st^cUtship  of  these  the  whole  of  the  property  was  en- 
endowed  lands  to  the  plaintiff;.  2ndly,  dowed  properi^.  It  is  now  therefore 
whether  the  plaintiff  had  proved  such,  a  property,  as  the  plaintiffs 
possession,  as  he  came  into-  Court  for  father  could  sell  burdened  with,  a 
confirmation  of  his  possession;  and,  trust.  It  is  resumed  rent-free  d^tulUt 
3rdly,  whether  he  was  the  tebait  of  the  lands,  lands  endowed,  and  the  proceeds 
ihakur  or  not  The  judge  has  very  of  which  are  appropriated  to  the  servioe 
•Mefuny  considered  the  case*,  and  he  of  the  idoL  The  { plaintiff  succeeds 
found  that  the  pUdntiff's  father  did  hisfather  a»  trustee  of  that  property,' 
relinquish  the  shebaitsMp  and  the  and  he  is  not  in.  any  way  bound  by 
endowed  lands  to  the  plaintiff;  that  any  acts  of  his  f^heo  done  in  fraud 
the   plaintiff    was   in  possession  r  and    of  the  trust 

that  the  possession  of  Gobind  Churn,         The    appeal     must,    ttierefore,,    be 
the   judgment-debtor   of    the    special    dismissed  with  costs. 

•Special  Appeals,  Noe.743  and  949  of  1871,  from  the  decrees  of  the  Judge  of  Cnt^ 
tack,  dated  the  16th  March  1871,affirming  the  decrees  oflthe  Munsif  of  that  distrisk 
da  ted  .the  6th  July  187a 
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1873       obtained  by  a  personal  decree  against  him»   that  is,  can  that  be 

GolabChand  ^one  indirectly  which  he   has   no  powjer  to  do  directly  f    The 

Baboo       plaintiffs  do   not  claim  through   the  Bajah  against  whom  the 

Srebmutty    decrees  were  made ;  to  estop  them  it  is  necessary    that  they 

CoomabtT    sbould.     There  ought  to  have  been  an  inquiry  as  to  whether  the 

i  Dabkb.      decrees  had  been  satisfied. 

Mr.  Woodoroffe  in  reply  (was  called  on  only  on  the  question  of 
whether  there  onght  to  be  an  enquiry  as  to  the  satisfaction  of  the 
debt  out  of  the  income  of  the  debutter  property.)  An  inquiry 
is  not  asked  for,  nor  is  any  suggestion  that  one  is  necessary 
made  in  the  case.  The  evidence  does  not  show  the  decrees  are 
discharged' 

The  judgment  of  the  Court  was  delivered  by 

MahkbT,  J.  (who,  after  stating  the  facts,  continued  :)— Now, 
before  going  to  the  judgment  of  the  Court,  I  will  state  shortly 
what  the  two  previous  suits  were,  and  what  were  the  judgments 
passed  in  them.  The  first  was  a  suit  brought  by  Golab  Chand 
Baboo,  who  is  the  defendant  in  this  suit,  against  Bajah  Baboo, 
who  is  discribed  as  an  inhabit  »nt  of  Lakhee  Bazar,  and  Jotton 
Coomaree  Dabee,  mother  and  guardian  of  Gobordhun  Baboo,  a 
minor,  and  several  other  persons.  We  have  not  before  as  the 
record  of  that  suit  in  the  first  Court,  but  only  the  judgment  of 
the  Appellate  Court  which  however  sets  out  pretty  fuHy  what 
the  nature  of  the  case  was.  It  appears  that  the  suit  was  brought 
upon  what  is  called  a  kabinnama  or  deed  of  mortgage  and  a 
iamaserik  on  the  allegation  that  a  loan  of  Co.*8  Bs.  4,000 
was  taken  for  the  purpose  of  repairing  the  datcm,  &c. 
of  the  idol  Lukhee  Narain.  The  defence  set  up  was  iu  the 
£rst  place  that  the  money  had  been  repaid.  But  it  was  stated 
that  the  n^in  dispute  between  the  parties  was  whether  the 
mooey  could  be  recovered  from  the  property  pledged  or  not. 
Now  the  question  as  to  whether  the  money  had  been  paid  or  not 
was  fully  decided  by  the  Principal  Sadder  Auaeen  in  favor  of 
the  plaintiff,  but  when  he  came  to  decide  the  other  question  as 
to  whether  the  money  could  be  recovered  from  the  property 
mortgaged  or  not,  he  said  that  this  point  could  be  settled  in  th« 
execution  department.     The  plaintiff  Golab  Chand,  who  is  now 
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defenctant  m  the  present  suit,  was  natnruUy  dissatisfied  with  that        187» 
decision,    an  preferred  and  appeal  to  the  Judge  com[)Iaining  that  Golab  Granb 
the  decision  of  the  Principal  Sndder  Ameen  had  left  the  main 
question  between  the  parties    undetermined.     He  Stated  very 
properly  that  the  points  to  be  decided  were  whether  his  allega- 
tion that  the  money  was  borrowed  for  the  purpose   of  repairing 
the  dalqin  of  the  idol  was  true  7  and  if  that  was  true,  whether 
he   was    entitled    to    reoover   the    money    from  the    dehutter 
property  ?    In  the  appeal  of  the  respondent,  joint  issue,  upon 
those  two  questions  which  were  raised  in  various  forms  in  the 
issues  drawn  up  by  the  Appellate  Court.     Then  the  effect  of  the 
judgment  of  the  Court  is   this :— The    Judge  points   out  that 
Rs.  4,000  was  boiTowed  upon  a   kahinnama  and  also   upon   a 
bond,  and  that  both  the  documents  state  that  the   money   was 
borrowed  for  purposes  connected  with  the  temple.     The  Judge 
then  having   taken  the  opinion  of  the  pundit  of  the  Court  comes 
to  the  conclusion  that,  inasmuch  as  there  was  no  provision  made 
in  the  grant  of  the  dehutter  land  authorizing  the  sale  or  mortgage 
thereof,   the  fcaWnama   could  not  be  supported.     The  Judge  then 
goes  on  to  say  with  regard  to  the  bond  that  it  has  been  proved 
that  the  money  borrowed  was  expenled   for  the  pui*poses  therein 
stated,  that  is  ti  say,  for  the    purposes  of- repairing   iho  dalan 
of  the  idol ;  and  that  notwithstanding  the  objection  of  the  then 
defendant  Rajah  Baboo'  and  the    other  objectors  that  the  pro- 
perty cannot  be  pledged  for  a  debt,  and.  therefore  its  produce 
cannot  bei  at-tached    on  account  of  a  debt   contracted  by  the 
sehaii,    the    dehutter   property   is  liable  for   that  bond    debt ; 
and  the  Judge  gives  a  decree  directing  that   the  mon^y   should 
be  realized  from  the  proceeds  of  the  dehutter  land. 

The  second  suit  was  brought  by  the  same  Gotab  Chand 
Baboo,  the  present'  defendant,  against  Kishen  Pershad  Surma, 
alias  Rajah  Baboo,  whom  he  described  as  sehait  of  the  idol 
Luckhee  Narain  Thakoor.  There  T^e  have  a  full  abstract  of  the 
plaint  which  shows  that  the  plaintiff  in  that  case  alleged  that 
the  nioney  was  borrowed  by  the  then  defendant  Rajah  Baboo 
as  sehait  of  the  idol  for  the  purpose  of  certain  ceremonies 
connected  with  the  worship  of  the  idol,  and  for  carrying  on  the 
necessary  expenses  of  a  certain  litigation  which  was  then   going 
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on  in  Cmrt,  and  lie  prated  Qmk  ike  aoMnrnk  of  the  dn»  wiili 
interesi  tbereon  be  awsrded  to  him  from  die  delnUier  prapefctj^ 
Tbe  sobftance  of  the  answer   is  thai  the  defwiJanfe  had  not 
taken  tbe  money  for  the  purposes  of  the  idol  worah^,  or  for  the 
costs  of  tiie  litigatioD,  that  th«e  was  ample  monej    out  of  the 
nMTome  of  the  idol  to  pay  for  thedailj  worriiipand  other  festi- 
?als,  and  also  for  all  other  purposes  ooiuiected  with  the  temple, 
and  that   the  real  truth  was    that  the  defendant    had  certain 
private  transaetione  with  the  pUinttff  for  whicb  the- money  was 
received*    Issues  were  raised  with  refsrenoe  totheali^fations  on 
both  sides,  and  tbe  Judge  f ofuid  that  the  money   was  borrowed 
by  the  defendant  to  defray  the  costs  of  the  suit  of  d^utter,  &C'r 
and  it  was  declared  that,  il  tbe  defendant    failed  to  pay  the^ 
amount  personally,  it  should  be  realized  from  the  proceeds  of  the 
deimtter  mebal.    Nothing  certainly  upon  the  tace  ol  it  can   h^ 
dearer  than  those  proceedings  are  that  the  very  point  which   ia^ 
now  raised  in  this  case    was  raised  by  Rajah  Baboo  himself  in* 
both  the  former  suits  and  also  in  the  first  9uit  by  persons   who,, 
as  far  as  we  know,  were  quite  independent  of  Bajah  B^boo. 

Now  I  find  it  a  fittfe  difficult  to  understand  how  Ibe  Subor- 
dinate Judge  has  dealt  with  these  decrees.  He  says,  ancl 
perhaps  says  rightly,  that,  inasmuch  as  there  is  at  any  rate  ao 
allegation  in  the  plaint  that  tbe  decrees  are  fradulent,  the  soifc 
cannot  be  treated  as  barred  by  s.  2,  Act  VIII  of  1856.  But  o£ 
course  it  was  obvioudy  necessary  for  Um  to  go  on  and  determino* 
Whether  or  not  they  were  fraudulent,  and  I  ami  not  Qertaii;^ 
whether  he  means  to  say  that  there  was  any  fraud  in  the  mode- 
in  which  those  decrees  were  obtained^  or  whether  he  assume^^ 
that  that  was  90,  because  in  his  opinion  the  transactions  whieh 
led  up  to  them  were  fradulent*.  The  appellant,  in  drawipg^ 
the  petition  of  appeal^  however  seems  to  presume  that  the- 
question  of  fraud  in  obtaining  tbe  decrees  has  not  been  disposed 
of  by  tbe  Subordinote  Judge.  In  his  fourth  ground  of  appeaU 
he  says  {reads)  (1).  Now  that  is  by  no  means  the  only  question 
in  this  case  disposed  of  by  the  Subordinate  Judge^  and 
raised   for  onr  consideration  in  this*  appeal.      One    questioo 


(1)  See  <mte^  p.  334f. 
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Wht^h    the   Appellant  was  deairdiis  to  contend    was   whether       ^^^ 

t^rnot   these    l^nds    vfere  dehutler  ;    and  there  were  also  other  Golab  Chano 
^{aestiotis  which  woald  have  to  be  considered  where  it  necessary      ^^ 
to  go   into  the  whole- appeal.    But  we  were  of   opinion  that  ®«*J[J*^^^ 
the    fbiirth  ground    of  appeal  xraS    welUfonnded  in    ktw,   and    Coomabt 
if  it  conld  tot   be  displaced,  it   would    be  a    complete   answer     ^^"^' 
to  the   whole  snitv    We   therefore   thoaght   that   it  was    a 
conTBiiieni   eotirse   to  call  upon    the  other   side  to  snpport    the 
jndgment  of  the  Sabordinate  Judge  upon  that  point.    In  doing 
80v  Baboo  Bomesh  Ghunder   Mittar,  who  argued  the  case  in  the 
first    instance  on    behalf  of  the    respondent,    raised  three  very 
clear  contentions.    He  contended  in  the  first  place,  and  no  doubt 
he  had  a    right  to  contend,    that  the    Subordinate   Judge    had 
f oond,  and   the  evidence    established,  ihat   those  decrees  were 
Iradttlently  obtained ;   seoondlyi    he   argued  that    the    decrees 
Were    not  ih    such  a  form    as  to  be  binding    on  any  person  bat 
Bajak  Baboo  himself  ;  and,  thirdly,    that,  independently  of  any 
question    of  former  decree,  a  decree  agaibst   a  debait   could   be 
BO  mere  than  prima  facie  evidence  against  his  successor* 

Now,  with  regard  to  the  question  of  fraud,  it  would  of  course 
be  a  great  help  to  us  to  have  a  clear  finding  by  the  Subordinate 
Judge  upon  that  point.  The  real  question,  however,  which  we 
have  to  consider  is  as  to  whether  or  no  the  evidence  supports 
(9iat  allegation,  (The  learned  Judge  went  through  the  evidence 
M  t6  the  decrioes  beitig  fraudulent  and  continued) : — I  feel 
bound  to  say  that,  even  if  the  Subordinate  Judge  did  think 
Che  decrees  were  fraudulently  obtained,  I  find  no  suffi- 
cient evidetioe  on  the  record  to  justify  him  in  coming  to 
that  oonclusioft.  I  think,  therefore,  that  upon  that  question  we 
ought  to  hold  that  the  decrees  were  obtained  bond  fide  ;  that  the 
parties  Were  really  at  arm's  length,  and  that  Raj  ah  Baboo  was 
doing  4iid  best  to  get  those  suits  distnissed.  Throughout  this 
case  we  have  not  heard  a  single  word  that  could  suggest  that 
the  other  persons  who  were  defendants  in  the  first  case  had  been 
implicated  ia  any  fraud  with  Uajah  Baboo,  and  there  is  no 
direct  evidence  whatever  of  any  fraud  in  connection  with  the 
seoodd  declree. 

Then  I  pass  on  to  the    next  point.    It  has  been   argued  (and 
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this  objeolion  ttiU  oaly  apply  to  the  first  of  those  oases)  that 
Uajah  Baboo  had  not  been^  as.  far  as  we  have  any  evidence  before 
usj  described  in  the  plaint  as  eebait  of  the  idolj^  and  that  there- 
fore that  decree  is  not  binding  upon  the. ^e&at^^  his  successors. 
But  it  is  perfectly  clear,  from  the  abstract  of  the  claim  given  in 
the  decree,  that  Rajuh  Baboq.  was  sought  to  be  made  liable  as 
the  aebait  of  the  tdol,  and  it  is  also  dear  from  the  abstract  o£ 
the  answer  that  he  had  defended  tiiat  snit  as  sebaU.  No  doubt^ 
as  a  matter  .of  form,  he  ought  to  have  been  described  in  the 
plaint  as  sebait ;  but  I  do  not  think  that  that  alone  would  be 
snfiicient  ground  for  saying  tliat  the  decree  is  not  binding  npoa 
any  person  except  Rajah  Baboo  himselL 

The  last  point  is  that  which  has  bern  roost  strongly  argued, 
namely,  whether  or  not  the  decree  against  a  person  as  sebaU 
of  the  idol  is  binding  on  his  successor.  Now  upon  that  point 
we  have  the  authority  of  (i  Division  Bench  of  this  Court,  KiamO' 
nund  Aahrom  Dandy  y.  Kursmgh  Doss  .Bgrdgee  (1),  and  it  has 
not  been  attempted  by  either  of  the  Coutisel  for  the  respondent 
to  distinguish  that  case  or  the  case  of  Jug  gut  Ckunder  Seinv. 
Kishnanimd  (2)  on  which  that  case  was  founded,  and  which 
was  also  cited  by  Mr.  WoodrofEe.  Those  cases  establish  that  a 
decree  obtained  honestly  agaiust  a  sBbait  is  binding  on  his 
successor,  and  we  see  no  reason  to  doubt  the  correctness  of  those 
decisions.  A  groat  deal  of  argument  has  been  imported  in 
this  matter  as  to  whether  a  aebait  could  alienate  dehutter 
property^  or  how  far  he  would  be  barrel  by  limitation,or  whether 
an  arrangement  made  by  a  person  in  charge  of  such  property  in 
reference  to  the  property  would  be  binding  pn  his  successor. 
All  that  as  it  appears  to  me  has  nothing  to  do  with  the  present 
case.  The  question  which  we  have  now  to  consider  is  whether 
the  decrees  which  were  obtained  against  Baj  *h  Baboo  are 
binding  upon  the  present  plaintiffs,  and  in  deciding  that  point, 
we  have  no  hesitatioo  in  following  the  decision  of  Norman  and 
Kemp,  JJ.,  in  Kiamonund  Ashrom  Dundy  v.  Nursingh  Do$s 
Byragee  (1),  unless  there  is  any  superior  authority  to  the  con- 
trary.   But  the  decisions  of  the  Privy  Council  which  have  been 

(1)  Mar.  Rep.,  485.  (2;  2  Sel.  Kep.,  126. 
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referred  to  do  Boi  appear  to  mo  to  have  any  bearing  upon  that ^^^^ 

tjueation.    The  decision  in  Jewun  Doss  Sahoo  v.    Shah  ^aieer- GolabCh>ki> 

ooddeen  (1)  was  actually  before  Norman^  J.,  when  he  delivered         ^^^^ 

his  judgment,    dnd    what   the  question    there  vtas  ap^eskrs  in     SKEEMtTiY 

page  42 1,   uamely>  whether  a  maMaU  has  a  right  to  alienate      coomary 

or  transfer  uoukf  property  by  gift  or  otherwisel.     And  no  doubt       ^^^e^. 

this  case  is   an   authority   that    he   cdnnot  do  so ;  but  it    has 

nothing  to  do  with  the  question  which  we    have    to    consider* 

Then  with  regard  to  the  case  of  Lalla  l^unseedhur  v.   Koonwur 

Bindeseree    Dutt    Singh  {2),  if  the   circumstances  of  that  case 

are  looked  at^  it  is  plain  that  it  has  no  bearing  upon  this  case; 

What  is  binding  is  a  decree   of  Court  propefrly  obtiiined,  and 

not  a  mere  agreement   which  the  parties  have  entered  into  for 

their  own  purposes  and  embodied  iu   a  decree,  drawn    up    by 

consent.     In   that   case  what  happened    was  that  a    previou  ^ 

arrangement  having  been  made    between  thei  parties  for  their 

own  putposes,  the  suit  was  commenced  ou  one  day,  and  on    the 

following  day  a  compromise  was  made  and  a  decree  given,  and 

Lord  Chelmsford  in  dealing  with  it  says  :— ^^  You  get  a  cognovit 

for  Es.  54,000  on  an  advance  of  Rs.  26,988,  borrowed  according 

to  your  argument  to  save  the  estate,  but  under  that  cognovit* 

or  confession  of  judgment,  you  force  a  sale  yourself  and  actually 

buy  in  the  minor's  estate :  can  that  stand  1"     The  use  of  the 

word  "  cognovit"    shows   ho#  the  Privy  Council  looked  at  it  ; 

and  of  course  that  is  not  an  instance  of  a  decree  for  the  purposes 

of  the  question  which  we  are  now  considering.     The  only    other 

ease  quoted  is   Maharanee  Shibessuree  Debia  v.   Mothooranath 

Achafjee    (3)«     There   is    nothing   in  that  case  very  precisely 

bearing  upon  the  present  question*     I  think  however  that  it  is 

quite  enough  to  cite  one  passage  in  it. ,  The   Privy  Council    say 

in  giving  judgment  that,  ^'  if  the  decrees  appealed  against  stood 

unreversed,  the  title   to  hold  at  a  fixed  invariable  rent  would  ^ 

on  the  pleadings,  and  especially  on   the  judgments,  be   viewed 

as  res  judicata,  binding  on  the  parties  and  those  claiming  under 

them/'     It  seems  to  me  that  the  Privy  Council  would  never 

(1)  2  Moore's  I.  A.,  &92.  (3j  13  Mooro's  .1.  A.,  270>  see  275. 

(2)  10  Moore's  I.  A-,  454^  see  459. 
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.  bavei  vised  that  language   had   they  intended    ta   intimate  an 
GoLAB  Chand  opinion  adverse   to  .  the    opinion    expressed    by    Norman   and 
Kemp^  JJ.^  in  the  case  I  have  referred  to* 


SRBExMUTTY 

Prosoxno 

(/OOMARY 

Dabee. 


This  being  the  view  that  we  take  of  the  (5cisey  Skll  the  other 
questions  which  have  been  taken  in  this  appeal,  and  which  were 
raised  in  the  Court  below,  are  questions  upon  which  we  need 
not  express  any  opinion  whatever;  We  confine  our  judgment 
entirely  to  the  objection  taken  in  the  fourth  grourid  of  appeal, 
and  hold  that  the  decrees  Which  the  plaintiffs  seek  to  set  aside 
were  fairly  and  honestly  obtained  as  far  as  appears  oil  ^the 
evidence  before  usj  and  that  therefore  they  are  binding  upon  the 
parties,  and  that  the  | proceedings  taken  with  Irefei'ence  to  those 
decrees  are  also  binding  upon  them4 

There  were  two  other  questions  raised  by  the  Advocate- 
General  in  this  case.  One  was  that  the  order  for  attachment 
and  appointment  of  a  manager  which  had  been  made  in  execu- 
tion of  those  decrees  was  not  authorized  by  Act  YIII  of  1859. 
But  no  such  point  was  raised  in  the  Court  belov^,  ot  in  this 
Court  by  cross-appeal,  and  I  think  it  is  sufficient  to  say  that 
nothing  has  been  shown  to  us  upon  which  we  can  say  that  there 
was  anything  wrong  in  the  proceedings  that  have  been  taken. 
The  other  point  was  that  there  ought  to  be  an  enquiry  now  to 
ascertain  whether  the  amount  covered  by  those  decrees  has 
been  realized  from  the  profits  of  the  property  through  the 
manager*  We  think  it  is  unnecessary  to  consider  this  point. 
It  is  quite  sufficient  to  say  that  no  such  prayer  has  been  inserted 
in  the  plaint.  If  the  plaintiffs  wish  to  have  an  enquiry  made 
upon  this  point,  it  must  be  in  a  proceeding  properly  f iramied  foi* 
that  purpose. 

The  result  is  that  the  decree  of  the  lower  Court  ought  to  be 
reversed,  and  the  plaintiffs*  suit  dismissed.  The  appellant  is 
entitled  to  his  costs  both  in  this  Court  and  in  the  lower  Court* 

Appeal  alloiped* 
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Bef(yi*e  Mr.  Justice  Kemp  and  Mr,  Justice  Pontifex, 

RUTTEB  SIRDAR  and  otherp  (Dbfendants)  v.  SAJOO 
PORAAJANJCK  (Pmintifp).* 

Oont ribution,  Suit/or^ Wrong-doers — Oosts — Damages, 

The  plaintiff  and  defendants  jointly  opposed  and  preyented  the  ameen 
ol  a  zemindar  from  measuring  certain  lands.  The  zemindar  thereupon 
l^rou^ht  a  suit  against  thenji  to  have  his  right  to  meivsure  declared  and 
obtained  a  joint  decree  with  costs.  In  execution  of  the  decree  for  costs,  the 
property  of  the  plaintiff  was  attached,  and  he  solely  paid  the  whole  amount 
due  for  oosts.    The  plaintiff  now  sued  the  defendants  for  contribution  : 

Held,  that  such  a  suit  would  Ue. 

The  ada^itted  facts  in  this  case  showed  that  the  amBe^i  of  a 
^emindar,  named  Ram  Tono  Ghpse,  was  prevented  by  the  plain- 
tiff and  defeqdants  from  measuring  certain  lands  forming  a  part 
of  the  zemindari.  Thereupon  the  zemindar  instituted  a  suit 
a(2rainst  the  plaintiff  and  defendants  to  have  his  right  to  measure 
the  lands  of  bis  estate  declared^  and  obtained  a  joint  decree 
declaring  his  right  thereto.  The  decree  also  ordered  the  defend- 
ants in  that  case  to  pay  the  s^emindar  the  costs  of  suit.  On 
executing  this  decree  to  recover  his  coats,  it  appeared  that  the 
zemindar  attached  the  property  of  the  plajnti^  and  recovered 
from  him  the  whole  amount. 

The  plaintiff  then  brought  this  9uit  for  contribution,  ^fter 
deducting  from  the  total  amount  paid  by  him  i|i  executioq,  the 
share  for  ^hich  he,  the  plaintiff,  was  liable.  The  defence 
was,  1st,  that  the  Civil  Court  had  no  jurisdiction  as  the  suit 
was  re-triable  by  a  Small  Cause  Goart  ;  2nd,  that  the  decision 
in  Sreeputty  Boy  v.  Loharam  Eloy  (I)  applied  /  and,  lastly, 
that  tl^e  defendants  had  paid  Hs.  150  to  the  plaintiff. 

The  ^r^t  Court  was  of  opinion  that  the  suit  was  cognizable 
by  the  Civil  Cpurt,  but  tl^at  the  principle  of  tl^e  case  n^entioned 
applied  and  dismissed  ^he  suit. 

♦  Special  Appeal,  No.  1659  of  1872,  from  a  decree  of  the  Subordinate 
Judge  of  Rajshahye,  dated  the  25th  June  1872,  reversing  a  decree  of  the 
Munsif  of  that  district,  dated  the  3rd  April  1871. 

(1)  Befcrenoe  from  the  Small  Cause  Court  atKishna^hnr,  1 5th  April  |869v 


1873 
July  4. 
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1873  On  appeal,  the  Subordinate  Judge  found  on  the  evidence  that 

"Tc^^       *t©  plaintiff  and  defendants  equally  opposed  the    ameen  of  the 

Sirdar      zemindar   in  the  measurement   of  the    lands,    that    the   ruling 

6AJOO       i^  ^^^^  c^®  mentioned    did    not  apply,  and  that    the  plea  of  the 

j>oRA%/»Nio^.  defendants  that    they  had  pai4  JCs.  150  tq   .the  plaintiff  isyas  not 

established. 

The  defendants  appealed  to  the  High  Court. 

Baboo  Goopee  Naih  MooJcerjee  for  the  appellants: — The 
plaintiff  and  defendants  were  engaged  in  committing  a  wrongful 
act,  namely,  that  of  opposing  theaemindar's  ameen  in  measuring, 
and  a  suit  for  contribution  by  one  wrong-doer  against  another 
will  not  lie.  The  principle  of  Sreepuity  Roy  v.  Loharam 
Boy  (1)  applies. 

No  one  appe^ed  for  the  respondents. 
The  judgment  of  the  Court  was  delivered  by 
Kemp,  J.  (who,  after  stating  tl^e  facts,  continued)  : — The 
ruling  to  be  found  in  the  case  of  Sreepuity  Boy  v.  Loha- 
ram  Boy{\)  refers  to  a  case  of  dan^ages,  the  present  case 
not  being  one  for  damages  at  all  but  fqr  CQsts.  In  that 
case  the  defendants  had  trespassed  upon  the  Unds  of  the 
plaintiff  and  errected  a  bandal  thereon  fqr  the  purpose  of 
catching  fish  within  the  limits  of  the  plaintiff's  estate.  Even 
in  ths^t  case,  which  was  one  of  tresspass,  the  Chief  Justice 
who  delivered  the  Judgment  of  the  Pull  Bench  says; — ^'The 
Court  cannot  say  whether  the  plaintiff  is  entitled  to  contribu- 
tion or  not,  all  that  we  say  is  that  the  plaii^tiff  was  not 
necessarily  precluded  from  recovering  cpntribi^tion  merely 
because  the  dao^ages  for  whicl^  the  decree  was  given,  were 
caused  by  a  wrong,  in  the  legal  sense  of  the  word,  done  to  the 
plaintiff.  If  the  Judge  had  jurisdiction  in  the  case,  we  should 
inform  him  that  he  ought  to  try  the  case  upon  the  merits  and 
to  ascertain  whether,  having  reference  to  the  circumstances 
under  which  the  tresspass  was  conimitted  the  parts  which  the 
defendants  respectively  took  in  it,  and  the  benefits,  if  any,  which 
they    respectively  derived  from  it,  they  ought  to  contribute 

(1)  BQf  eroziQe  from  the  Small  CauseCouiii  at  Kishnaghur,  15th  April  1867* 
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any  and  what  porlions  of  the  damages  recovered  against  them/'        l^^ 
The    Chief   Justice  then  goes  on  to  say: — 'If  they  were  all      Ruttee 
jointly  concerned  in  committing  an  act  which    they    knew  to      ^^^^^ 
be  illegal,  the  plaintiff  is  not  entided  to  contribntion/'  Sajoo 

In  the  case  now  before  tiie  Court,  the  parties  were  only  jointly  P^^^^*^^*^^* 
concerned  in  tbe  act  jof  opposing  im  ameen  in  making  a 
measurement,  and  the  decree  being  a  joint  one,  the  presumption 
is  that  the  defendants  in  the  original  decree  were  jointly  liable. 
The  lower  Appellate  Court  has  found  on  the  evidence  that  the 
defendants  in  this  case  joined  the  plaintiK  in  opposing  the 
zemindar. 

We  dismiss  the  appeal  b^t  without  costs  as  no  one  appears  for 

the  respondent. 

Appeal  dismissed. 

APPELLATE  CRIMINAL. 


pefoye  Sir  Richard  Couch,  Kt,  Chief  Justice,  Mr, Justice  Jacleson.Mr.  Justice 
Phec^i  ^T.  Justice  Avn$lie,  and  Jfr.  Justice  Pontifex, 

QUEEN  V.  SABBD  ALT  and  othees* 

^  187S 

Penal   Code  {Act    XLV  of  1860),   s.   149,  ^   s.   300,  exe.  Z-^Unlauful     ^P^^  21. 

Assembly — ComTtion  Ohjeei^^Mwrder, 

One  member  of  an  unlawful  aRsemWy,  whose  common  object  was  to  eject 
certain  person^  from  a  piece  of  land  the  title  to  which  was  disputed,  fired  bM 
and  killed  one  of  such  persons.  Held  (by  Oouch,  0. J.,  and  Jackson,  Pheab, 
and  PoNTiPXX«  JJ.)  that,the  act  being  sudden  and  unpremeditated,  the  other 
members  of  the  assembly  were  not  guilty  of  the  offence  of  murder  under 
8.  149  of  the  Fenal  Code  (1),  but  of  rioting  ^nned  with  a  deadly  weapon 
under  s.  148.    Ainslxs^  J.,  dissented. 

Sab^d  Ai^i,  4-in  Ali  alias  A^oo  Ali^  Ealoo  Sikdar^  and 
Gandhnrbo   Khan  were    convicted   by   the  Sessions    Court  of 

*  Criminal  Appeal,  No,  979  of  1873,  from  an  order  of  the  Sessions  J^dge  of 

Backergi^^. 

(1)  Act  XLV  of  1860,  8.  149.—  be  comtnitted  in  the  proaecntion  of 
"  If  an  offence  is  ootnn^itted  l^y  any  that  object,  every  person  who,  at  the 
member  of  an  unlawfal  assembly,  in  time  of  the  committing  of*  thai 
prosecntion  of  the  oonunon  object  of  offence,  is  a  member  of  the  same 
^hat  assembly,  or  each  as  the  members  assembly,  is  guilty  of  that  offence/' 
pi  that  assembly  knew  to  be  likely  to 
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^^ Bjickergunge,  constitpted  of  a  Judge  ai^d  two  Asses^or^,  of  the 

Queen       offence    of   murder    under    the   provisions  of    s.    149    of    the 
Sabed  Ai-?.  I^^ia^  Penal  Code,  and  8eoteiice4   pacb  to  the  punishment  of 
transportation  for  }ife. 

The  material  facts  of  the  case  were  st^te^  thus  in  the  judg- 
ment of  the  Sessions  Judge.     He  says :— ? 

"  I  agree  with  the  Assessors  that  it  is  clearly  proved  that  the 
prisoner?  and  others  attacked  Fuc^eer  Buksh  whilst  he  was  ploujjfhing 
his  own  land  in  company  with  his  three  kinsmen  and  co-shaiers.  Somed 
Ali,  Sharef  Ali,  and  Kadez  Ali,  and  that  in  the  straggle  Tareboolah, 
one  of  the  attacking  party  (bat  not,  it  may  he  observed,  one  of  the 
prisoners),  fired  a  gun  loaded  with  small  shot  killing  Somqd  Ali  on 
the  spqt,  ^nd  wounding  ^haref  Ali  on  the  back.  All  the  prisoners 
therefore  as  taking  part  in  the  riot,  and  having  the  same  object  in  view^ 
namely,  to  drive  Fugkeer  Baksh  off  the  l^nd,  ^re  in  the  eye  of  the  law 
guilty  of  murder  ...  It  seems  to  me  therefore  quite  clear,  first* 
that  the  land  ifas  in  the  possession  of  Fuckeer  Buksh,  and  that  he  and 
his  companions  WQre  ploughing  it  when  they  were  attacked ;  and,  second, 
that  the  reason  assigi:^e4  hy  Fuckeer  Buksh  for  the  attack  is  the  natural 
and  probable  one,  namely,  that  Sabed  Ali,  having  paid  up  the  full  rent. 
Was  determined  not  to  allow  Fuckeer  Buksh  to  hold  and  cultivate  his  land 
until  he  made  good  his  quota.  *I  cannot  doubt  that  the  ^ne^pected 
resistance  offered  by  Somed  Ali  and  Sharef  Ali,  \j\\it  more  specially  by 
the  former  who  was  a  young  and  powerful  fellow,  and  who  snatched  a 
IcUti  frpm  the  hands  of  one  of  his  adversaries  and  laid  about 
vigorously  with  it,  led  to  the  sudden  and  probably  at  first  unintended 
use  of  the  gun  by  Tareboolah.  Finding  his  party  driven  back  by  the 
two  men  Somed  Ali  and  Sharef  Ali,  for  the  two  old  men  Fuckeer 
Buksh  and  Kadez  Ali  were  not  of  much  account  (though  Fuckeer 
Buksh's  right  hand  shows  that  he  was  considerable  knocked  about). 
Tareboolah  raised  his  gun  and  fired,  striking  the  advancing  Somed  Ali 
full  in  the  chest,  Sharef  Ali  saw  t]ie  impending  blow,  and  just  had  time 
to  turn  and.fly,  and  so  received  a  considerable  portion  of  the  charge  in 
his  back: 

"  I  hold  it  therefore  proved  on  the  evidence  that  all  the  prisoners  are 
guilty  of  the  offence  laid  to  their  charge. 

"  The  Court  concuring  with  the  Assessors  finds  that  Sabed  Ali,  Ain 
Ali  alias  Anoo  Ali,  Kaloo  Sikdar,  and  Gundhurbo  Khan  are  guilty  of 
the  offence  specified  in  the  charge,  namely,  that  they  being  members  of 
an  unlawful  assembly   ifi  the  prosecutipn  pf  the  common   ol^ect  of 
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Which,  namely,  to  enforce  a  supposed  righfc  to  a  certain  piece  of  land,  1878 
bne  Tarebooiah,  a  member  of  the  said  nnlawfal  assembly,  conlrtiitted  — q^n 
tnurder  by  Caasing  the    death  of  one   Soined   Ali,  have   committed  the  y. 

offentie  of  murder,   and  have    thereby  committed    an  offence,  iinder  -s,    Sabbd  Ali. 
149  of  the  Indian   Peiial  Cdde,   punishable  under   s.    302   ot  the  said 
Code,  and     thd  Court  directs   that  the    said  Sri.bed  Ali,  Airi  Ali  aliaa 
Anoo  Ali,  Kaloo  Sikdar,  and  Gundhurbo  Khan-,  be  each  piinished  with 
transportation  for  life  frdm  this  dat^.*' 

The  prisoners  appealed  to  the  High  Coilrt; 

The  appeal  came  on  for  hearing  beford  a  division  Bench 
(Pheai^  and  Ainslie^  iJ,,)  when  in  conseqadnce  of  a  difEerence 
of  opinion,  between  thoir  Lordships,  the  record  was  by  the 
order  of  ?hear  J.  submitted  to  the  Chief  Justice  for  the  appoint* 
ment  of  a  third  Judge;  T^he  Chief  Justice  Under  the  provisions 
of  the  Criminal  I*rocedure  Code  (Act  X  of  1872)  s.  271  added 
three  Judges  to  the  Judges  of  the  Division  Court  and  the  appeal 
was  then  heard  by  five  Judgesi 

Baboos  Amhica  Chum  Bose  and  Uojoneenath  Bose  for  the 
appellants  contended  that  the  act  was  done  in  self-defence.  It 
does  not  amount  to  murder.  The  Judge  finds  that  there  was  no 
intention  to  use  the  gun.  Consequently  there  was  no  intention 
to  kill  Somed,  The  act  would  come  under  exception  2,  s.  300 
of  the  Indian  Penal  Code>  as  it  was  done  in  defence  of  private 
property. 

No  one  appeared  foj^  the  Crov^^n* 

The  following  judgments  were  delivered  :— 

AiNSLiE,  J.  (1) — In  this  case  there  was  a  dispute  about  a  piece 
of  land  between  Fuckeer  Ali  and  Sabed  Ali,  which  ended  in 
a  riot^  in  the  course  of  which  a  man  named  Tareboolah^  one 
of  the  party  of  the  prisoners,  fired  a  gun  and  killed  Somed 
AH.  It  has  been  found  by  the  Judge  that  Tareboolah  was  a 
member  of  an  unlawful  assembly,  of  Which  the  prisoners  Whose 
lippeal  is  now  before  the  Court  were  also  members  ;  and  as  to 
Sabed  All  it  is  also  shown  by  the  evidence  that  be  directly 
invoked  the  aid  ot  the  party  among  whom  was  this  Tareboolah 
armed  with  a  gun.  Tareboolah  himself  is  not  under  trial ;  but 
he  Judge,  in  order  to  apply  the  provisions  o(  a.  149  of  the  Penal 
Code  to  the  other  prisoners^  has  considered  the  nature  of  tha 
t  (V  This  ]!idgnient  was   read  by  the  f.Chief  Justiee>  Ainslie,  J.,  being 

absent  on  leave* 
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I873f  oSenee  Cbnnnitiied  by  Tareboolab  and  has  foaacf  that  it  was 
Qjjggjj  murder,  and  in  that  finding  I  think  ho  was  clearly  right.  Under 
s.  149*  he  has  conrieted  the  present  appellants  of  that  same  ofience 
and  sentenced  them  to  transportation  for  life.  If  they  are  rightly 
convicted  under  that  section,  the  Court  can  pass  no  milder  sen- 
tence ;  if  that  pninsfament  is  too  severe/  it  can  be  redctced  by  the 
Local  Government ;  but  the  only  question  just  now  before  us  is 
whether  the  conviction  and  sentence  are  according  to  law. 

S.  l^ff  runs  as  follows  :-^reacts) .  The  last  words  are  very  strin- 
gent ;  if  the  section  applies,  the  Court  is  bound  to  convict  of  the 
particular  offence.  Tareboolah  committed  the  offence  of  murder  ;. 
he  was  at  the  time  of  the  murder  a  member  of  an  unlawful  assem- 
bly;  the  accused  were  also  members  of  that  unlawful  assembly,  at' 
the  time  when  the  murder  was  committed  ;  then  the  questions  are, 
firstly,  was  the  murder  committed  io  prosecution  of  the  common 
object  of  the  assembly  ?  and  secondly,  did  the  accused  know 
that  such  an  offence  Was  Kkely  to  be  committed  ? 

As  to  the  first  I  find  it  inlpossible  to  say  that  the  murder 
which  occurred  was  not  committed  in  prosecution  of  the  common 
object.  It  seems  to  me  that  the  common  object  was  not  merely 
to  eject  the  party  of  Puckeer  Ali  from  the  disputed  field,  ^  but 
that  it  was  to  do  so  by  show  of  force,  and,  if  necessary,  by  actual 
force.  I  do  not  think  it  possible  on  the  evidence  to  say  that  ther 
common  object  was  limited  to  the  ejectment,  and  that  the  use  of 
force  was  not  deliberately  contemplated  ;  nor  do  I  think  that  wo 
may  say  that  force  was  only  a  .means  to  an  end,  and  that  the 
ultimate  object  of  obtaining  possession  of  the  field  was  the  only 
common  object  of  the  party  ;  it  was  clearly  the  deliberate  intentioa 
of  the  unlawful  assembly  to  use  certain  means  to  obtain  a  certain 
end,  and  I  am  therefore  unable  to  come  to  any  other  ooncltision 
than  that  the  common  object  was  compounded  both  of  the  use 
of  the  means  and  the  attainment  of  the  end.  The  evidence 
distinctly  establishes  that  a  number  of  men  proceeded  to  the 
spot  to  eject  Fuckeer  Ali ;  that  they  or  several  of  them  were 
armed  with  lattisj  and  that  one  who  was  found  among  the  party 
when  the  riot  commenced,  though  wa  do  not  know  when  he  joined 
it,  was  armed  with  a  gnu  ;  and  that,  on  resistance  being  offered 
they  proceeded  to  use  violence  ;  and  judging  of  their  intentions 
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from  their  actions^  I  cannot  help  finding  that  it  was  from  the 

first  their  intention  to  overpower  by  force  any  resistance  to  the      Qoiiw 

occupation  of  the  field.     This  violence  actually  extended  to  th^  Sabed  Ali, 

causing  of  the  death  of  Somed   Ali   under  circumstances  which 

undoubtedly  made  the  homicide  murder  on    the    part    of  Tareb. 

oolah :  on  this  point  I  believe  we  are  all  agreed. 

I  then  come  to  my  second  question^  was  th  is  murder  an  offence 

which  the  member?  of  the  unlawful  assembly   knew  to  be  likely 

to  be  committed  in  prosecution  of  their  common  object,   su  ch 

common  object  being   tha  use  of  force,  if  necessary,  to )  obtain 

possession  of  the  land  ?    I  take  it  that,  when  the  law  speaks  of  a 

man  knoyring  the  probable  result  of    his  acts,  it  meant  that  an 

ordinary  man  bringing  his  reason  to  bear  on  the    matter  must 

know  that  such  result  will  probably   ensue   from   his  act.    If 

A  intentionally   and  without  lawful    excuse   fires  a  bullet  into 

JB's  body,  he,  if  not  of  unsound  mind,  must  know  that  death  his 

the  probable  result,    though   he  does  not  know  that  death  will 

actually  result.     B  may  recover,  but,  if  he  does  not  recover,  the 

causing  of  death  is  the  intentional  act  of  il.     It  is  no  execuso 

for  A  to  say  that  he  had  not  brought  his  mind  to  bear  on  the 

oonseqnenoes  of  his  aot ;    that  he  had  not  thought  of  the  matter, 

and  therefore  did  not  know  at  the  time  of  committing  the  act 

what  the  probable  result  would  be.     If  the  act  done  is  such  that 

a  reasonable  man  who  chooses    to  consider  it   must  know   the 

probable  result,  the  law  will  presume  the  exercise  of  reason  and 

the  consequent  knowledge. 

A  number  of  men  armed  with  clubs  go  out  to  enforce  a  right 
or  supposed  right  by  the  use  of  those  clubs  ;  resistance  is  offered 
and  it  becomes  a  question  whether  they,  instead  of  overpowering 
their  adversaries,  are  not  overpowered  themselves,  is  it  likely  that 
under  such  circumstances  they  will  measure  their  blows  ?  Yet 
clearly  they  have  no  right  of  private  defence,  and,  if  they  cause 
hurt  in  any  degree,  they  must  take  the  consequences.  It  cannot 
be  said  that  a  man  who  attacks  another  with  a  weapon 
calculated  to  inflict  serious  injury,  though  without  intention  of 
taking  life,  and  finds  unexpected  resistance,  is  justified  by  tha^ 
resistance  in  taking  life.  It  may  not  have  been  his  intention  at 
firdt  to  do  so,  but  it  comeia  to  be  his  intention,  or  at  any  rate  he' 
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^^'^^  under  the  pressure  of  the  position  into  which  ha  has  forced 
VtoBKH  himself,  comes  to  commit  an  act  so  imminentlj  dangerous  that 
it  must  in  all  probability  cause  such  bodily  injury  as  is  likely  to 
cause  death,  without  aay  excuse  for  incurring  the  risk  of  causing 
such  injury,  and  by  that  act  he  commits  murder.  As  it  is  with 
the  individual,  so  also  is  it  with  the  members  of  an  unlawEul 
assembly  collected  with  the  common  object  of  gaining  a  certain 
end  by  violence,  if  it  cannot  be  obtaiued  otherwise.  They  are 
bound  to  assume  that  the  persons  they  are  about  to  attack  will 
exercise  their  right  of  private  defence  ;  and,  as  it  seems  to  me, 
they  must  therefore  contemplate  the  probability  of  the  use  of 
very  considerable  force,  and  cannot  with  any  shade  of  reason  say 
that  the  hurt  likely  to  be  inflicted  is  likely  to  be  limited  at  any 
precise  degree.  They  possibly  do  not  wish  to  cause  the  death 
of  any  man,  and  wouid  be  well  content  to  gain  their  end  without 
striking  a  blow,  by  them  jre  show  of  force,  but  for  all  that,  it 
is  their  intention  to  strike  if  their  end  cannot  bo  otherwise 
gamed  ;  and  if  a  very  great  amount  of  violence  becomes  neces- 
sary, and  is  used,  either  to  overcome  the  resistance  of  the 
ooposite  party,  or  to  extricate  themselves  from  the  position  in 
which  they  have  placed  themselves  (their  opponents  being  still 
within  the  limits  of  their  rights  of  self-defence),  I,  for  one, 
cannot  but  saj  that  the  use  of  that  amaunt  of  violence,  and 
nothing  loss,  was  within  their  intention  ;  and  that  beino-  so,  I 
am  forced  to  say  that  any  probable  result  of  that  violenc°e  was 
within  their  knowledge.  Homicide  is  certainly  a  probable  result  j 
and  it  can  hardly  be  that  such  homicide  under  the  sircum^tances 
can  be  anything  less  as  regards  the  individuals  whose  act 
directly  causes  death  than  murder;  and  it  therefore  follows  that 
the  probability  of  the  commission  of  the  ofEence  of  murder  was 
within  their  knowledge. 

In  this  particular  case  we  have  one  of  the  party  to  which  the 
accused  belonged,  armed  with  a  baled  gun,  a  weapon  that  could 
not  be  used  as  a  weapon  of  offence  without  imminent  risk  to  life, 
and  therefore.  I  loook  upon  this  case  as  one  in  which  the  probabi- 
lity of  the  commission  of  the  offence  of  murder  was  more  than 
usually  great  and  more  certainly  within  the  knowledge  of  the 
parties.    It  may  bo  that  the  accused  could  have  shown^circum- 
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stances  from  wblch  the  Court  ought  to  infer  thit  the  use  of  that       18^3 
gun  was  not  within  their  intention  or  knowledge,   but  I   do  not      Qc«bn 

think  that  the   prosecution  was  bound   to  prove  that  no  such  g     ^*   a 
eiroumstanoes  existed. 

Finding  that  the  murder  was  committed  in  the  prosecution  of 
the  common  object  of  the  unlawful  assembly,  and  that  it  was  an 
offence  which  the  accused  kaew  to  be  likely  to  be  committed  in 
the  prosecution  of  that  object,  I  am  compelled  by  the  words  of 
s>  149  to  hold  the  accused  as  members  of  the  ^unlawful 
assembly  are  guilty  of  murder..  I  would,  therefore,  on  this  appeal 
nphold  the  coaviction  and  sentence,  leaving  the  q^uestion  0£ 
mitigation  of  punishment  ta  be  dealt  witk  separately. 

PoNTiFEX,  J. — 'la  this^  case  the  Sessions  Judge  has  found  that 
the  act  which  caused  the  murder  was  sudden,  and  was  unpre* 
meditated  by  any  member  of  the  un'awEut  assembly.  The 
evidence  fully  supports  such  finding.  Under  these  circumstances 
I  am  of  opinion  that  those  members  of  the  illegal  assembly  who- 
did  not  commit  the  homicidal  act  caanot  be  considered  guilty 
of  murder  under  s.  149  of  the  Penal  Code. 

To  apply  that  section  to  the  case  of  murder,  its  alternative 
provisions  must  be  read  as  follows  :^^'  If  murder  is  committed 
by  any  member  of  an  unlawful  assembly  in  prosecution  of  the 
common  object  of  that  assemJbly,  or  if  murder  is  committed  by 
any  member  of  an  unlawful  assemlby,  and  the  members  of  that 
assembly  know  murder  to  be  likely  to  be  committed  in  prosecu- 
tion of  that  object ;  every  person  who,  at  the  time  of  the  commit- 
iog  of  the  murder,  is  a  miembar  of  the^same  assembly,  is  guilty 
of  murder.'' 

In  the  present  case  the  common  object  of  the  illegal  assembly 
was  to  obtain  possession'of  land  by  a  large  armed  force  from  a 
small  unarmed  party.  In  ^my  opinion  the^evidenca  shows  that? 
the  parties  prosecuting  that  common  object  did  not  contemplate, 
or  know  it  to  be  likely,  that  the  offanoe  of  culpable  homicide 
would  be  committed.  The  murder  committed  hastily  by  ona 
member  of  the  assembly  was  not,  in  my   opinioo,    committed 

in  prosecution  "  of  the  common  object  of  the  assembly,  in  the^ 
planning  of  which  no  homicidal  intention  had  been  entertained.. 
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1873        Kor  could  the  membGrs  of  the  assembly  think,  and  maeh  less 

Queen       ''  know^'  murder  to  be  likely  to  be  committed  '^  in  prosecutioo"  of 

«     *'•  a  common  object,  which  was   intended  to  be,  and  which  might 

naturally  and  probably  have  been,  accomplished  without  homicide. 

'  ,  To  bring  the  offence  of  murder,  as  defined  by  the  Code, 
within  8.  149,  I  think  ifc  must  either  necessarily  flow  from 
the  prosecution  of  the  common  object,  or  it  must  so  probably 
flow  from  the  prosecution  of  the  common  object  that  each  mem* 
ber  might  antecedently  except  it  to  happen.  The  offence  of 
murder,  as  strictly  defined  by  the  Code,  requiries  a  prerions 
intention  or  knowledge  in  the  perpetrator  ;  and  to  "  know'* 
that  murder  is  likely  to  be  committed  is  to  know  that  dome 
member  of  the  assembly  has  such  previous  intention  or  know- 
ledge. The  word  ^^  know  *'  used  in  the  second  branch  of  the 
section  is,  I  think,  advisedly  used,  and  cannot  be  made  to  bear 
the  sense  of  "might  have  known.**  This  interpretation  of  s.  149, 
BO  far  as  murder  is  concerned,  seems  to  me  confirmed  by  com- 
paring ss.  398  and  396  with  ss.  148  and  149.  From  s.  398,  it 
appears  that,  being  armed  with  a  dea  ily  weapon  at  a  daootty,  is 
considered  an  offence  deserving  of  far  greater  punishment  than  the 
offence  under  s.  148  of  being  armed  with  a  deadly  weapon  at  a 
riot.  The  reason  for  this  distinction  must  be  that  more  seriou* 
consequences  are  likely,  and  must  be  known  to  be  likely,  to 
result  from  an  armed  assembly  at  a  dacoity  than  at  a  riot^  and 
yet.  if  murder  is  committed  by  one  of  five  dacoils,  the  others 
are  not  gpiilty  of  murder,  and  may  be  sentenced  to  imprison- 
ment for  any  time  under  ten  years,  while,  if  s.  149  is  to  be 
construed,  as  it  has  been  construed  by  the  Sessions  Judge  in 
this  case,  if  murder  is  committed  by  one  of  five  rioters,  the  others 
would  all  be  guilty  of  murder,  and  must  be  sentenced  to  death 
or  transportation  for  life,  though  less  serious  consequences  would 
antecendently  be  likely  to  result  than  from  a  dacoity. 

I  am  therefore  of  opinion  that  the  prisoners  who  have  appealed 
are  not  guilty  of  murder  ;  but  as  it  appears  from  the  evidetice 
that  they  were  members  of  an  illegal  assembly,  and  ipere  all 
armed  with  lattis,  they  are  guilty  of  an  offence  under  s.  148, 
and  ought,  in  my  opinion,  to  be  sentenced  to  three  yeara* 
rigorous  imprisonment. 
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Phbab,    J.    (after    stating   tbe   facts   as  above). — It    appears        ^^^ 
to  me  that  the  reasoning  by  which  the  Jadge  on  the  facts  thus       Qdkkt 
stated  by   him  brings  the  charge  home  to  the  prisoners  is  some-  ^s^bed  Alu 
what  incomplete.    The  words  of  s.  149,  Indian  Penal  Code,  are 
as  follows  : — (reads). 

These  words  do  not,  in  my  opinion,  snpport  the  view  which 
the  Judge  expressed  at  the  ontaet  of  his  judgment,  and  by 
which  he  appears  to  have  been  guided  to  his  final  decision  to 
the  effect  that,  because  murler  was  committed  by  one  member 
of  the  assembly,  therefore  all  the  prisoners  as  taking  part  in  the 
riot  and  having  the  same  object  in  view,  namely,  to  drive  Puckeer 
Buksh  off  the  land,  were  in  the  eye  of  tbe  law  gfuilty  of  murder. 
It  seems  to  me  clearly  not  the  case  that  every  ofRmce  which 
may  be  committed  by  one  member  of  an  unlawful  assembly 
while  the  assembly  is  existing,  ijR.j  while  the  members  are 
engaged  in  the  prosecution  of  a  common  object,  is  attributed  by 
B.  149  to  every  other  member.  The  section  describes  the 
offence  which  is  to  be  so  attributed,  under  two  alternative 
forms,  namely,  it  must  be  either,  Xst, — ^^  an  offence  committed 
by  a  member  of  the  unlawful  assembly  in  prosecution  of  the 
common  object  of  that  assembly,*'  or  2nd, — "  an  offence  such  as  the 
members  of  that  assembly  knew  to  be  likely  to  be  committed  iti 
prosecution  of  that  object.'* 

Now,  inasmuch  as  the  continuance  of  the  unlawful  assembly 
is  by  the  definition  of  s»  141  n>ade  conterminous  with  the 
prosecution  o^  the  common  object,  it  seenks  tolerably  clear  that 
the  Legislature  must  have  employed  the  words  '^  prosecution  of 
Ihe  eommoii  object''  with  son^e  difference  of  meaning  in  these 
two  passages  respectively.  Alse  the  mere  fact  that  the 
Legislature  though  fit  to  express  the  second  alternative  appears  to 
show  very  distinctly,  that  it  did  not  intend  the  words  '^  in 
prosecution"  which  are  foond  in  the  first  to  be  equivalent  to 
•'daring  the  prosecution,"  for,  if  they  were,  then  the  second 
alternative  would  have  clearly  been  unnecessary.  And  a 
comparison  with  this  passage  of  the  language  which  ia  used  in 
8.  4^0,  where  the  Legislature  makes  all  the  persons  concerned  in 
committing  a  burglary  punishable  with  transportation  for  life, 
if  any  one  of  their  number  at  the  time  of  the  committing  of 
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1873        burglary  causes  death,  &c.,  strongly  bears  out  this  view.     I  am 

QuBEK      ^f  opinion  that  an  offence,  in  order  to*  fall  within  the  first  of 

^     ^'  ,        the  above  alternatives,  i.e.,    in  order    to  be  committed  in  th& 
Sabbd  Alt.  .  n     ,  ,  .  ,        .  t      i 

prosecution    of   the    common    object,     must     be    immediately 

connected  with  that  common  object  by  virture  of  the  nature  of 
the  object ;  for  instance,  if  a  body  of  armed  men  go  out  to  fight, 
tlieir  common  object  is  to  cause  bodily  injury  to  their  oppo- 
nents ;  and  in  that^case  death,  resulting  from  injury  caused^ 
would  bo  homicide  committed  in  prosecution  of  the  common 
object.  And  an  oSence  will  fall  within  the  second  alternative, 
if  the  members  of  the  assembly^  for  any  reason,  knew  before 
hand  that  it  was  likely  to  be  committed  in  the  prosecution  of 
the  common  object,  though  not  kuit  thereto  by  the  nature  of  the 
object  itself. 

It  seems,  thus,  on  a  little  consideration,  to  be  apparent  that 
the  two  alternatives  of  s.  149  do  not  cover  all  possible  cases 
of  an  offence  being  committed  by  one  member  of  an  unlawful 
assembly  during  the  time  when  the  common  object  of  the 
assembly  is  being  prosecuted.  It  follows  that,  in  every  trial  of 
prisoners  on  a  charge  framed  under  the  provisions  of  s^  149  of 
the  Penal  Code,  even  when  it  is  proved  that  the  specified  offence 
was  committed  by  one  of  the  members  of  the  assembly  during 
so  to  speak  the  pendency  of  that  assembly «.  it  yet  remains  on 
issue  of  fact  to  be  determined  on  the  evidence,  whether  that 
offence  was  committed  in  prosecution  of  the  coimnon  object  as 
I  have  endeavourd  to  explain  the  meaning^  of  those  words  iu' 
the  first  part  of  the  section,  and  if  not  whether  it  was  an  offence- 
such  as  the  members  of  the  assembly  knew  to  be  likely  to  b» 
committed  in  the  prosecution  of  the  object. 

Returning  now  to  the  particular  facts  of  the  present  case,  I 
think  there  appears  to  be  abundant  rer.83n  for  coming  to  the 
conclusion  that  Tareboolah  committed  murder  in  the  way 
described  by  the  Judge.  But  it  seems  also  clear  that  murder, 
of  even  the  taking  of  life,  was  not  immediately  connected  with 
the  common  object  of  the  unlawful  assembly  of  which  the 
prisoners  were  members.  That  common  object  was,  as  the  Judg^ 
expresses  it,  to  drive  Puckeer  Buksh  oft  the  land  and  to  prevent 
Lim   from  cultivating    it.      There    is  however   nothing  in  th^ 
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evidence  to  indicate  that  the  members  of  the  assembly  were       ^^73 
prepared  and  intended  to  accomplish  that  object  at' all  hazards      Qcbbn 
of  life.     I  do  not  think  that  they  intended  to  attain  the  common   g^BB^^i,,. 
object  by  means,  if  necessary,   of   murder.    Indeed  the  Judge 
himself  says  that   ''the  resistance   offered  by   Somed  Ali  and 
Sharef  Ali  was  unexpected'*   by  the  prisoner's  party,  and  that  it 
*'  led  to  the  sudden,  and  probably  at  first^ unintended,  use  of  the 
gun  byTareboolah,"     This  being  so,  I  find  myself  unable,8itting 
as  a  Judge  of  fact,  on  this  appeal,   to  arrive  at  the    conclusion 
that   Tareboolah     oommited    murder  in     procecution     of    the 
common  object  of  the  unlawful  assembly,  within  the  meaning 
of  the  first  part  of  the  section. 

Neither  do  I  think  it  is  satisfactorily  made  out  by  the 
evidence  that  the  prisoners  knew  it  to  be  likely  that  this  offence 
of  murder  would  be  committed  in  the  prosecution  of  the 
common  object  of  the  assembly  within  the  meaning  o£  the 
seco  nd  part  of  the  section,  taking  that  object  to  be  the  driving 
Fuckeer  Biiksh  off  the  land.  It  was  a  priori  possible,  and  indeed 
most  probable  that  that  object  wonld  be  effected  without  any 
risk  of  life  whatever.  The  assailants  had  reason  to  suppose, 
indeed  knew  qnite  well,  that  the  party  they  were  about  to 
attack  was  absolutely  unarmed.  The  members,  of  the  unlawful 
assembly  generally,  including  the  prisoners,  might  reasonably 
have  expected  (and  there  is  nothing  whatever  in  the  event  to 
phow  that  they  did  not)  that  Fuckeer  Buksh  and  his  co^laborers 
wonld  be  driven  off  the  land  by  the  mere  show  ef  such  force 
as  they  had,  or  at  any  rate  by  the  use  of  force  very  far  short 
of  life-taking.  And  even  if  I  allowed  myself  to  be  carried  by 
the  evidence  so  far  as  to  think  (as  I  do  not)  that  the  prisoners 
and  the  other  members  of  the  unlawful  assembly  know  that 
culpable  homicide  was  likely  to  be  committed  in  the  prosecution 
of  the  common  object,  still  I  should  be  unable  to  say  that  their 
knowledge  also  included  any  oi  the  ingredients  of  aggravation 
which  are  required  in  order  to  convert  the  offence  of  culpable 
homicide  into  the  offence  of  murder.  It  is  obvious  that,  in  the 
events  which  happened,  those  ingredients  were  of  sudden  origin' 
and  were  entirely  personal  to  the  actual  murderer.  Tareboolah 
committed    murder    by  doing,  on  the  spur  of   the  moment^  a 
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187S       previously  unintended  act;,  which  act  however  he  must  himself 
QuBBj^      be   taken   to    have  known   at    the    time  was  so   imminently 
^-        dangerous  that  it  must  in  all  probability  cause  death,   or   such 
bodily  injury   as  was  likely    to   causft   death,  and  which  did  in 
fact  cause  death.     If  then  the  prisoners  knew  that  murder  was 
likely  to  be  committed  in  the  shaoe  in  which  it  was  committed 
they   must   have  been     ware    that    it    was  likely  one  of   the 
members  of  the  unlawful  assembly  would  do  an  act  which  would 
be  likely  to  cause  death,  and  which  would  in  fact  cause  death,  a 
statement  which  on  the  face  of  it  seems  to  be  a  contradiction 
of  [terms.     In  truth,   when   the  second   likelihood  comes  to  be 
placed  upon  the    first,  it   has  the   effect  in  my  judfjfment^of 
removing  the  case    altogether  from   the  scope  of  s.  149.     And 
none   of   those  forms  of  murder   from   which   "  likelihood"  is 
absent  are  brought  by  the   evidence   in  this   case  within  the 
contemplation  of  the  prisoners    or  of  anybody  else.     There  is 
nothing  to  suggest   that  the  prisoners    (or  indeed  any  of  them) 
knew  that  it  was  likely  that  an  act  would  be  done  by  one  of  the 
members  of  the  assembly  with  any  of  the  intents  mentioned  in 
the  first  three  clauses  of  s.  300  of  the  Penal  Code  and  would 
Q  ause  death. 

On  the  whole  I  think  that  the  prisoners  have  been  wrongly 
convicted  of  the  charge  framed  under  s.  149.  I  think 
however  that  the  facts  established  against  them  certainly 
amount  to  rioting ;  and  it  appears  also  that  they  wore  all  armed 
with  heavy  lattis.  Therefore,  under  the  provisions  of  s.  148, 
they  are  punishable  with  imprisonment  for  a  term  which 
may  extend  to  three  years.  Accordingly  I  would  reduce  the 
sentence  passed  by  the  Sessions  Judge  to  a  sentence  of  rigorous 
imprisonment  for  three  years. 

Jackson,  J. — It  appears  to  me  that  the  construction  of  this 
section  (149),  that  is,  a  construction  which  shall  be  at  once  reason- 
able and  grammatical,  involves  two  difficulties,  or  at  least  two 
points  which  call  for  attentive  consideration  :— 

IsL — **  The  common  object." 

2nd.—"  Or    such   as    the    members    of  that  assembly  knew 
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to    be  likely   to  be  oommitted    in    the   prosecution    of   that       1^3 
object;^  ~"^.K    ' 

It  has  been  proposed  to  interpret  the  ''common  object'*  ^'^  *  a     ^'  a 
precise  sense^  so  as    to  indicate  the    exact  extent  of  violence  to 
which  the  rioters  intended  to  go,  namely^  to  take  possession  of  the 
land  by  force>  extending,  if  need  be,   to  wounding  and  the  like. 
This,    I  think,    is  not    the    sense    in  which   the    words    were 
intended   to   be  understood.     They  are   not,  it    seems    to  me, 
used   in  the    same  seose  as  ''the  common    intention'^  in  s.  34i 
which  means    the  intention  of  all,    whatever  it   may  have  been  • 
The  words  here  seem  to  have  manifest  reference  to  the  defining 
section  (141),    and  to   point  to    one  of  the    five  objects,    which 
being  common  to  five  or  more  persons  assembled  together,  make 
their  assembly    unlawful,    For  this    reason   I  think    that  any 
attempt   to  mitigate   the  rigor    of  the    section  by    limiting  the 
construction  of  the  words  "common  object'*  mustjfail,and  that  any 
offence  done  by  a  member  of  an  unlawful  assembly  in  prosecu- 
tion of  the  particular  one  or  more   of  the  five  objects  mentioned 
in  8.  141,  which  is  or  are    brought  home    to  the  unlawful  assem. 
bly,  to   which    the  prisoner  belonged,  is  an    offence  within  the 
meaning  of  the  first  part  of  the  section. 

We  then  come  to  the  second  point,  i.e.,  the  meaning  to 
be  given  to  the  words  "or  such  as  the  members,"  &o.  If 
the  w  ord  "or**  has  been  used  in  an  alternative  sense,  the 
sentence  would,  if  fully  expressed,  run  thus  :— "  If  an  offence  is 
committed,  which  is  committed  in  prosecution,  or  which,  if  not  so 
committed,  is  yet  such  as  the  members  knew  to  be  likely,*'which 
seems  absurd.  Nor  can  it  be  believed  that  the  Legislature  intend- 
ed to  attach  the  consequences  of  (say)  murder  committed  by  a 
members  of  an  unlawful  assembly  in  prosecution,  &c.,  to  all 
members  of  that  assembly*  unless  those  members  had  a  know- 
ledge that  the  commission  of  murder  was  likely,  as  an  incident 
of  their  endeavors  to  carry  out  the  "common  object."  For 
this  would  be  the  consequence,  if  the  word  "or"  be  a  simple 
alternative,  and  if  the  first  condition  being  ful  filled,  namely^ 
that  the  act  was  committed  in  prosecution  of  the  common 
object,  it  waa  unnecessary  to  resort  to  the  second,  in  which  case 
the  finding  would   simply  bo  that  an  offence,    namely,  murder, 
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1873       tad  been  committed  by  a  member  of  the   unlawful  assembly  in 
Qu„gi      prosecution  of  the  common  object  thereof,  although  the  person 
^'  .       who  actually  committed  the  murder  had    used  means  not  within 
the  contemplation  of  the  others,  such  as  the  firing  of  a  concealed 
pistol,  or  the  like,  and   all  the  other    members  of  that  assembly 
would  thereupon    be  liable  to  be  hanged    or  transported  for  life 
at  the  discretion  of  the  Judge,— •a  thing  which  seems  impossible 
to     have  been    within  the  intention    of    the  Legislature.      But 
if  the    n^ord  ''or"    be  treated,    with  some    violence   I  admit,  as 
illustrative,  or  instead  of  ^'and,"  andjthe  knowlelidge  of  likehood 
be  thus  a  further  condition   imposed,    the  law  becomes  at  once 
reasoliable  and  intelligible. 

In  view  of  the  difficulties  caused  by  the  section,  I  was  at 
first  strongly  inclined  to  believe  that  the  word  ^'or'^  had  crept 
in  by  a  misprint,  or  clerical  error,  either  instead  of  "and,"  or 
simply  as  an  addition  to  the  text,  and  I  applied  for  information 
to  the  legislative  department.  My  learned  friend,  Mr. 
Whitley  Stokes,  however,  assures  me  that  the  word  appears  in 
all  the  copies  of  the  Code  as  successively  considered  and 
amended  as  far  back  as  1856  when  the  section,  as  it  now  stands, 
took  the  place  of  the  original  section^  numbered  133,  which 
may  be  seen  at  pagd  32  of  the  edition  printed  in  Englaod  in 
1851,  and  which  was  of  adifiEerent  character. 

In  the  difficulty  which  besets  us,  the  construction  which  I  have 
suggested  is  the  only  one  which  seems  to  me  possible,  and  I 
could  not  consent  upon  s.  149  to  subject  any  person  to  the 
consequences  of  an  ofifence  which,  though  committed  in  prosecu- 
tion of  the  common  object  of  the  unlawful  assembly,  he  himself 
bad  not  directly  contemplated,  unless  it  was  proved  that  he 
knew  it  to  be  likely  that  such  offence  would  be  so  committed. 

In  the  particular  case  before  us,  I  concur  in  the  view  of  the 
facts  taken,  and  in  the  order  to  be  made  by  the  majority  of  the 
Court. 

Couch,  C.  J.— The  appellants  in  this  case  have  been  con- 
victed under  s.  149  of  the  Penal  Code.  A  comparison 
of  this  section  with  s.  460  shows,  as  has  been  noticed  by 
Phear,  J.,  that  s.    148  is    not  intended    to   subject  a   member 
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o£  an  unlawful  assembly  to   punishment   for   every   offence       1873 
which  is  committed  by  one  of  its   members    during  the   time      qmnn 
they   are  engaged   in   the   prosecution  of  the  eommon  object-         v- 
The  diSerence  of  the  language  of  the  two   sectioni^  seems   to 
show   that   the    legislative    authority    had   in  its   mind    the 
distinction  between  the  two  cases  ;  and  it  is  not  sufficient  in 
order  that  a   person   may   be   convicted    under  8»    149  that 
there  should  be  an  unlawful  assembly,  that  tho  members  of  it 
should  be  prosecuting  the  common  object  of  it>  and   that   an 
offence  should  be  committed  by  one  of  them. 

I  need  not  repeat  tho  language  of  the  section.  It  is  divided,, 
as  it  seems  to  me,  into  two  parts,  and  in  my  opinion,  in  order 
to  bring  a  case  within  the  first  part,  namely,  that  which  speaks 
of  the  offence  being  committed  in  the  prosecution  of  the  common 
object  of  the  assembly,  the  act  must  be  one  which  upon  tho 
evidence  appears  to  have  been  done  with  a  view  to  accomplish 
the  common  object.  I  think  this  is  the  meaning  of  that  part  of 
the  section^  and  we  mast  see  whether  the  act  was  done  with  that 
view. 

The  Sessions  Judge  has  found,  and  I  think  correctly,  that 
the  common  object  in  this  case  was  to  drive  Fuckeer  Baksh  off 
the  land,  and  he  has  stated,  I  also  think  in  accordance  with  the 
evidence,  what  occurred.  '*  I  do  not  doubt,'*  he  says,  that  the 
unexpected  resistance  offered  by  Soraed  All  and  Sharef  Ali,  but 
more  especially  of  the  former  who  was  a  young  and  powerful 
fellow,  and  who  snatched  a  latti  from  the  hands  of  one  of  his 
adversaries,  and  laid  about  vigorously  with  it,  led  to  the  sudden,. 
and  probably  at  first  unintenied,  use  of  the  gun  by  Tareboolah. 
Finding  his  party  driven  back  by  tlw  two  men  Somed  Ali  and 
Sharef  AH,  for  the  two  old  men  Fackeer  Buksh  and  Kadez  Ali 
were  not  of  much  account  (though  Fackeer  Buksh's  right  hand 
shows  that  it  was  considerably  knocked  about),  ^rbrab  Ali  raise  J 
his  fcan  and  fired  striking  the  advancing  Somed  Ali  fall  in  the 
chest.*'  That  does  not  appear  to  me  to  be  an  act  done  by 
Tareboolah  with  a  view  to  accomplish  the  object  of  driving 
the  other  party  off  the  land  but  in  oonsequeuce  of  the  unexpected 
counter-attack  of  that  party,  and  with  a  view  to  prevent  or  repel 
it.    I  think  that  is  the  fair  condusion  from  the  evidence^  and 
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1S73        certainly  in  a  case  of  this  descrij^ian    where^   if   tbe  accused 

"""^QoEEN      ^^®  found  guilty,  they  are  liable  to  a  sentence  o?  death,  if  there 

V-  is  a  reasonable  doubt  as  to  the  view  with  which  the  gnn  was 

Babeu  At.! 

fired,  they  ought  to  have  the  benefit  of  it,  I  am  unable  to  say 
upon  the  evidence  in  this  case  that  the  firing  the  gnn  was  done 
in  the  prosecution  of  the  common  object  of  the  assembly. 

Then  I  have  to  consider  the  second  pert  of  the  section  thak 
the  offence  is  to    \ie  such    as   the    members   of   the   unlawful 
assembly  knew  to  be  likely  to  be  committed  in  the  prosecution 
of  the  common  object.     At  first  there  does  not  seem  to  be  much 
distinction  between  the  two  parts  of  the*  section^  and  I  think 
the  cases  which  would  be  within  the  first    offences   committed 
in  prosecution  of  the  common   object,  would   be   generally,   if 
Bot  always^   within    the   second,    namely,  offences    which    the 
parties  knew  to  be  likely   to  be  committed  in  the  prosecution 
of  the  common  object.     Bat  I  think  there  may  be  cases  whic  h 
would  come  within  the  second  part,  and  not  within  the  first* 
Without  laying  down  the  law  as  to  any  other  case  than  that 
before  us^  I  think  there  might   be  a  case  of  this  kind  ;    persona 
assemble  with   a  view   to  attack  and  plunder    the  house  of  a 
particular  person  ;   that  would  be  an  unlawful  assembly »  and 
the  common  object  of  the  assembly  would  be  house -breakings 
or  the  other  offences  which  would  be  included   in  snch  acts  as 
attacking  and  plundering  a  man^s  house  ;    but  from  some  causOj 
Buch  as  a  show  of  resistance,  they  might  not  continue  to  prose- 
cute .that  common  object,  and  before  they  had  dispersed,  and 
whilst  they  continued  to  be  an  uulawrul  assembly,  some  of  thenk 
might  plunder  another  house  and  thei  eby    comu.it  an  offence* 
Such  a  case  might  (oue  within  the  second  part  of   the  section, 
as  an  offence  which  the  members    of  the  unlawful  assembly 
knew  to  be  likely  to  be  committed  in  prosecution  of  the  common 
l>biect»  bu.1  Wluch  was   not   committed  in  thn  prnaeostion   of  ft. 
But  that  is  a  case  which  we  should  have  to  determine  when  it 
arises,    I  only  mention  it  as  showing  that  there  may   be  cases 
which  would  come  within  the  second,  but  not  within  the  first 
part  of  the  section. 

The  qnestion  in  this  case  is  whether  npon  the  evidence  we 
can  say  that  these  persona  when  they  met  together,  with  (he 
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objecfc  of  driving  Packeer  Baksh  and  his    party  off  the  land,       1^73 
sapposing  they  kaevr  that  Tareboolah  had  a  gun  with  him^  knew       Qukbn 
also  that  he  was  likely  to  make  use   of  it  in  snch  a  manner  as  to   q^^j^^^ 
be  guilty  of  the  offence  of  murder.     Seeing  what  is  necessary  to 
constitate  that  offence,  I  am  unable  upon  this  eyidence  to  come 
to  the  conclusion  that  those  persons  knew  that  this  was  likely 
I  think  it  is  not  only  possible,  but  probable,  that  they   did  not 
think  that  the  gun  would  be  used  in  that  manner  by  Tareboolah. 
And  it  seems  to  me  upon  the  finding  of  the  Sessions  Judge  that 
it  was  80^  because  he  appears  to  have  thought  that  the  use  of  the 
gun   was   sudden  and  probably  unintended.     He  seems  to  have 
thought  that,  if  nothing   more    had  occurred  than  driving  the 
party    off  the  land,  and  what  might  naturally  be  expected  to 
happen  in  doing  that,  the  gun  would  not  have  been  used  in  such 
a  manner  as  to  make  the  person  using  it  guilty  of  murder,   and 
as  I  said  in  regard  to  the  first  part  of   the  question,  we  are 
bound  where  there  is  a  reasonable  doubt  to  give  the  accused 
the  benefit  of  it« 

I  concur  with  the  other  members  of  the  Court  in  thinking 
that  the  accused  ought  not  to  have  been  convicted  under  s.  149, 
but  that  they  may  properly  be  convicted  under  s.  148.  The 
conviction  will  be  altered  accordingly,  and  the  sentence  will  be 
one  of  three  years'  rigorous  imprisonment. 


APPELLATE  CIVIL. 


JBefoi-e  Mr.  Justice  Ma/rhhy  and  Mr,  Justice  Birth, 

CHOWDHRY  GOLDCK  OHDNDER  and  others  \Judgmbnt.dbbtors)  ir.        1873 
CHOWDHBY  GUJ^JGA  NARAIN  and  others  (D£CR«B.nOLDKBs;  *  May'6Q. 

Decree,  Error  in— Power  to  amend  Beeree^Mistake^ Appeal  -Bevleur^ 

A  obtained  a  deeree  for  costs  in  a  suit  brought  by  B  against  A,  and  the 
decree  was  confirmed  on  appeal  to  the  HighCourt  on  18fch  June  1869.  Oh  13feh 
December  3871,  A  applied  forexecution  of  the  decree,  but  it  was  found  that 
the  decree  omitted  to  specify  from  whom  A  was  to  obtain  his  costs,  and  ifi 

•  Miscelkneoos  Begnlar  Appeal,  No.  »7  of  1873,  from  ao  order  of  the  Judge  ol 
midnapore,  dated  the  gist  D«Gember  1872« 
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was  held  tbafc  no  execution  could  be  taken  out  under  the  decree.  A  therefore^ 
'  applied  to  the  Judge  who  passed  the  original  decree  to  amend  the  decree^ 
and  the  decree  was  amended  on  21st  August  1872,  by  inserting  B  as  the 
party  who  was  to  pay  A^s  costs.  A  then  made  a  fresh  application  for 
execution,  which  was  allowed.  Held  that  the  Judge  had  power  to  amend 
the  decree  notwithstanding  it  had  been  appealed  from  and  confirmed  by 
the  High  Court,  and  such  order  was  appealable. 

In  this  suit  the  present  appellants  were  the  original  plaintife. 
They  made  the  present  respondents  defendants!  and  it  was  held 
that  they  had  been  wrongly  made  defendants,  and  were  therefore 
entitled  to  their  costs.  The  decree  was  made  on  ISth  July  1868» 
In  the  drawing-up  of  the  decree,  there  was  an  omission,  it  not 
being  stated  from  whom  the  defendants  were  to  obtain  their 
costs.  The  decree  was  confirmed  on  aj^eal  to  the  High  Conrfe 
on  18th  June  1869.  On  13th  December  1871,  the  respondents 
made  an  application  for  execution  of  their  decree  for  costs^ 
The  omission  in  the  decree  was  then  discovered,  and  though 
the  Judge  allowed  execution  to  issue,  it  fras  held  on  appeal 
to  the  High  Court  on  23rd  May  1872  (1)  that  they  could  hare 
no  execution  upon  the  decree  as  it  stood,  Therenpon».  the7 
applied  to  the  Judge  who  passed  the  original  decree  to  amend 
the  decree,  and  the  omission  was  on  21st  August  1872  rectified 
by  inserting  the  names  of  the  appellants  as  the  parties  f  rom^  whom 
the  defendants  were  to  obtain  their  costs.  A  fresh  appKcation 
for  execution  was  then  made,  which  was  opposed  by  the  appellants 
on  the  ground  that  it  was  barred  by  the  law  of  limitation.  The 
Judge  held  on  21st  December  1872  that  it  was  not  barred  ;  that 
the  proceedings  of  18th  June  1869  kept  the  decree  alive ;  and 
that  the  application  for  execution  on  13tb  December  1871  was 
boTidfide,  notwithstanding  it  had  been  held  that  execution  could 
not  be  taken  out  under  the  decree. 

From  that  decision  the  plaintiffs  appealed  to  the  High  Court. 

Baboo  Doorga  Uohun  Bo8»  for  the  appellants. — ^The  Judge 
had  no  power  to  amend  the  decree  on  21st  Ancrust  1872.  Th& 
application  was  made  more  than  three  months  from  iha.  date  o£ 
the  decree.  The  decree  too,  having  been  confirmed  by  the  Hi^^ 
Court,  had  become  a  decree  of  that  Court.    It  was  practically 


(1)  Seepoat  pv  368» 
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an  aplication  for  b  review  of  judgment,  and   where  an  appea  ^^'^^ 

bas  been  preferred  to  the  High  Court,  and  admitted,  a  reviw  Chowdhb*- 

will  not  be  granted  by  the  lower  Court — Lucas  v.  Stephen  (1),  chunmbr 

[Maekbt,    J. — Was  it  an  application  for  review  ?]      Yes  the*  ^• 

Judge  so  treats  it.    The  omission  was  not  a  mere  clerical  error.  Gunoa 

No    sufficient   cause    was  shown    for  the  delay  in    making  the  Narain. 
application.     As  to  limitation  it    is  submitted   that  theappli- 
cation  for  execution  on  13th  December  1871  was  not   bondfide^ 
and  therefore  the  execution  was  barred. 

Baboo  Bhotoanee  Chum  Dutt  for  the  respondents. — The 
appellants  might  have  appealed  from  the  order  amending  the 
decree ;  but  they  did  not  do  so  ;  such  an  order  is  appealable— 
8hama  Chum  Chucherbutty  v.  Bindahun  Chunder  Boy  (2i 
The  Judge  had  power  to  amend  this  decree  notwithstanding  the 
appeal  to  the  High  Court —  Oomanund  Boy  v.  Maharaja  Sv^tish 
,  Chundtr  Boy  (3).  The  application  was  not  an  application  for 
review  under  s.  376,  Act  VIII  of  1859,  but  to  correct  a  clerical 
error;  the  decree  did  not  agree  with  the  jndgment,  and  the 
application  was  to  amend  that  ommission.  The  Court  had  power 
to  tsorrect  such  an  ommission — Zuhoor  Sossein  v.  Musaamui 
Syedun  (4),  Haradhnn  Mookerjee  v.  Chunder  i£ohun  Boy  [5), 
and  Bunkoo  Lai  Singh  v.  Basoomunisaa  Bibee  {QJ. 

Baboo  Doorga  Mohun  Doss  in  reply : — Shama  Chum  OhucJcer^ 
hutty  V.  Bindabun  Chunder  Roy  (2)  only  shows  that,  where 
a  review  has  not  been  applied  for  within  three  months,  the 
High  Court  has  power  to  look  into  the  sufficiency  of  the 
cause  for  admitting  it  The  order  of  21st  August  1872  was 
iK)t  appealable ;  under  s.  878,  Act  VIII  of  1859,  an  order 
admitting  a  review  is  final :  this  was  such  an  order.  [Biech,  J, 
— It  was  not  entered  on  the  record  as  application  for  review.] 

The  judgment  of  the  Court  was  delivered  by 

Mabkby^  J.— In  this  case  it  appears  that  a  decree  was  passed 
on  the    13th  July    1868  -,  that  decree  was  brought  up  to  this 

(l;  9  W.  B.,  301.  (4)  Po8t.  p.  367. 

(2)  Case  No.  1395  of  1866 ,  30  (h)  W.  R.,  Sp.  No.,  66. 
Januaiy  1868.  \fi)  7  W.  R.,  166. 

(3)  Id.,  471. 
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1878        Court  upon  appeal,  and  was  confirmed  by  this  Court  on  the  ISth 
"cHov^DHaY*  June  1869.  The  present  respondents  were  defendants  in  the  suit, 

GoLDCK     and  it  is  said  that  it  appears  fromjthe  judgment    that  it   was  the 

V,        intention   of  the   Court  to  distniss  the  suit  as  again«^t  thetn,  and 

^GdnoI^^  to  give  them  their  costs.     The   respondent?,  however,  took  no 

Naeain.  proceedings  in  execution  until  the  13th  December  1871,  and 
when  they  applied  for  execution^  it  was  discovered  that  the 
decree  did  not  contain  any  direction  by  whom  those  costs  Were 
to  be  paid  j  it  was  consequently  held  by  this  Court  that  the 
respondents  could  have  no  execution  upon  the  decree.  There- 
upon, acting  upon  a  suggestion  contained  in  the  judgment  of 
this  Court,  the  respondents  on  the  21st  August  1872  obtained 
from  the  Judge  of  the  Court  in  which  the  original  decree  was 
passed  an  order  amending  the  decree  by  inserting  the  namen 
of  the  parties  from  whom  they  were  to  obtain  their  costs* 
Tliat  amendment,  as  we  are  as  informed,  was  made  in  accordance 
with  the  judgment  which  had  been  passed.  Then  proceedings  in 
execution  were  against  commenced,  and  {|an  order  for  issuing 
execution  was  made  on  the  2l8t  December  1872,  which  is  now 
before  us  on  appeaK 

An  objection  has  been  taken  to  that  order  that  it  has  wrongly 
disposed  of  the  question  of  limitation  which  was  then  raised 
before  the  Court*  Upon  that  point  we  see  no  reason  whatever 
to  differ  from  the  decision  of  the  Court  below. 

The  main  question  which  has  been  argued  is  that  the  present 
execution-proceedings  cannot  be  sustained,  because  the  Courfc 
had  no  power  to  amend  the  decree  on  the2l8t  Acugust  1872. 
Now,  on  looking  into  the  record,  it  appears  that  that  order  of 
the  2Ist  August  1872  was  not  an  order  passed  in  review  under 
ch.  XI  of  the  Code  of  Civil  Procedure,  but  was  what  is  called 
a  miscellaneous  proceeding  such  as  was  suggested  by  a  deci- 
sion of  this  Court  in  Oomanund  Boy  v.  Maharajah  Suttuh 
Chunder  Boy  fl),  and  whatever  might  have  been  our  opinion 
independently  of  any  authority  as  to  the  power  of  a  Judge  in 
the  mof  ussil  under  the  Code  to  araeed  a  decree  which  has  been 
confirmed  in  the  piesiuce  of  the  parties  by  this  Court  on  appeal, 
I  think  it  is  too  late  now,  after  that  decision  which  I  have  just 

(i)9W.B.,471. 
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referred  to,  and  the  ather  deoUioa  ia  Znkoor   Uossein  v.  Mtt^^a- 
mui  Syedun  (1)>  and  also  the  expression  of  opioion   of   Kemp 


1873 


(1)  Before  Mr,  Jmttu  ffottnan,  and  Mr. 
Justice  E,  Jackson, 

Thl9lh  February  1SQ9, 

SUBOOR  HOSSEIN  and  otBftRfl 

(Jui)OiniiT-i>SKToR8)v.  MUSSAMUT 

STEDUN  (Decbbb-roldbr).* 

Decree,  AmendmerU  of^Power  ofoor* 
recting  Error  mi, 

Mr.  B.  B,  Twiddle  for  the  appellants. 
Mr.  0.  Gregory  and   Mnnahee   If  a /to- 
taled Yueufftov  the  respondent, 

Thb  judgment  of    the   Conrt   was 
delivered  by 

NoBMAN,  J.— In   this    case   the   de- 
cree was  originally  passed  on  the  9th 
of   December    1865.    By  that  decree  ib 
was  declared  that  the  defendants  shoald 
psj   Bs.   8,26s   in   respect  ofwasilat 
•(tf  the  year  1267    (1860)  with   interest, 
to  the   Hindu    plaintiffs,  and  that  the 
defendants  shontd   pay  certain   other 
plaintifls'   wasilat  atRs.  1,676  annual* 
ly,   after  deduoting   the    Government 
revenue,  from  the  year  1268  (1861)    to 
Ihedate  of  possession.    The  decree  did 
not  proceed  to  give  to  the  Mahomedan 
plaintifiTs  interest  on    the   amount   of 
wasilat  awarded  from  the  date   of  the 
decree.    The  defendants     appealed  to 
the  Hlgk  Conrt  against  the  decision  <^ 
the  Pktnoipal  Sndder  Ameen,  and  that 
appeal   was    dismissed.      They    have 
aiBce   presented    an    appeal    to    Her 
Majesty  in  Oounoil,  which   bears   date 
the  12th  of  March  1867,  but    the  papers 
have  not  been  transmitted  to   England. 
Onrthe  15th  of  June    1B65,    the    Maho- 
medan   plaintiffs    presented    a  petition 
to  the  Principal  Sudder    Ameen,  apply- 
ing for  an  amendment  of  thejudgpnent 


on  the  ground  that  inter;  st  on  the  wasi- 
lat awarded  to  them  had  not  been   in- 
cluded in  the  decree,  and    that  this  was 
a  mistake.    The  defendants  objected  to 
the  rectification   of    the  mistake.    The 
Subordinate  Judge,  Skfcer    hearing   the 
defenddnt's  objection,  considered   that 
it  was  perfectly  legal    and  proper   that 
the   plaintiffs   should   be   entitled    to 
interest   on    the   wasilat   awarded  to 
them  from  the  date  el  the  decree- 
It  is  objected  in  special  appeal   that 
this  decision  was  erroneous,    inasmuch 
as   the  application    to    the   Principal 
Sudder    Ameen    was    not     presented 
within  the  period  of  90  days  from    the 
date  of  the    original  deoree,    and  was 
therefore   out   of  time    nnder  s.  877, 
Act   VIIJ    of  1869.    We  think,    how. 
ever,  that  merely  adding  to  the   deoree 
an  order  that  the  decree   was  to   bear 
interest  from  its  date,  was  not   an    act 
done    by   way    of  review  «f  judgment, 
because  it  does  not   appear    that   the 
Principal  Sadder   Ameen  was  altering, 
or  called  upon  to  alter,  anything  upon 
which  the  decree    was   passed  :  it  was 
merely  correcting  a   mistake  by  adding 
that  to  the   decree   which  was   already 
an  iacideat  te  the  then   present   right 
to    recover  the   amount  of  the  decreci 
being  that,  in  respect  di  any    forbear- 
ance  to  enforce   the   decree,    pending 
the  appeal  or  on  default   of    immediate 
payment,    the  amount     decreed    shall 
bear  interest-    We  think  the    Principal 
Sudder  Ameen  was   right    in    treating 
it   as  a   mistake  which  it  was   within 
his  power  to  correct.    If    the  proceed- 
ings had  gone  home,  and  we  had  found 
ourselves  in  any  difficulty    in    securing 
to  the  defendant  the  power   of    object- 
ing to  the  decree  in  the  amended  form 
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^Miscellaneous  Regular  Appeal,  No,  517  of  1868,  from  an  order  of  the  Subordi* 
Hate  Judge  of  Bhaugulpore,  dated  the  29th  August  1868, 
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and  Gloverj  J  J.  iatbuiTei^  case,  Chowdhry  Oduch  Chund^  t« 
•  Chmdhry  Qunga  Nurain  (1),  lor  a  DiviBio^  Beach  to  hold  ihinJb 

because  the  appUoatioii  wm  bo  late  defendants  thus  become  jadgmeni* 
that  the  Privy  Coancil  might  hare  creditors  applied  to  take  out  ezeoation 
heard  the  appeal,  we  shoald  have  felt  and  to  get  their  costs  vrhen  it  was 
the  difficalty  in  saying  that  the  amend-  objected  that  they  were  bfured  by 
ment  coold  be  allowed.  In  the  present  limitation,  more  than  three  years 
^a^  the  appellant  has  failed  to  show  having  efapsed  Irom  the  chite  el  the 
that  any  injustice  was  done  him  by  ibe  decree.  The  jJndge  jOoaai49>*^  ^^ 
allowance  of  the  amepdment  whiob«  the  time  shoald  ooimt  from  .the  date 
as  appears  to  ns,  was  simply  in  furtiier-  of  the  decree  of  the  High  Court,  and 
anoa  of  the  decree.  The  appeal  is  that  therofore  their  appBcaticm  for 
dismiBsed  witti  costs.  execution     was     in    time.      Without 

going   Into    the   question    frbether  or 
not  the  Judge  was  right  on  that  p^t, 
although  aa  a  ipatter  of  fact,  we  aio 
inclined   to  think    that  he  was  right, 
we  think  there  is   a  primM  facte  objec- 
tion   to  the  jndgment-creditora'  rlaiai 
CHaWDHRT  GOLUCK    GHUNDER    They    say   that  the   judgment  oftiie, 
AND  oTHBRs  (JumiMBNT-^DBBTOBs)  v<        Court   below  awarded    their  costs  as 
CHOWOHBT  GIJKGA  NABAIN  and    against    the  party   who    brought    the 
oTUSBs  U)scasB-iiou>BRs).<*  soit.      Now    as    a    matter    of    fiiot, 

although    there   is  a   remark   in   the 
Dficr^,  AmendmmU  of^Power  to  amend,    judgment  to  the  effect  that  these  two 

persons   have   been    improperly   mads 

Baboo  Doorga  Moktm  J>09$  for    the    defendants,  and  that  ilisy  ought  to-ha?e 

appellants.  their  oosts  fiiom  the  pl^tiff,  stiH  in 

the    deorse   there  is  no  suoh  recital; 
Baboo    Aushootosh    Dhur     for    tbe    it   merely   ^ives  the  plaintiff  oepets^ 
respondents.  against  all  t^e  d^fendfui^. 


(1)  Before  Mr,  Jtulice  Kemp  and  Mi\ 
Jiiefice  Olover, 

9%628fdilsy  lars. 


Tbs   judgment    of  the   Court    was 
delivered  by 
Oloveb,    J.—The    judgment-debtor 


It  is  contended  by  Baboo  Aushoo* 
tosh  Dhur  foe:  these  defendaoM  tka^ 
we  ought  to  read    the   jadgmout   and 


is  the  appellant  in  this  oase.  H^  i»ueda    decree   together,   and    if  we  oan   be 


certain  number  of  defendants  amongst 
whom    are    the     present     judgment- 


reasonably   certain    that   it    was    ths 
intention  of  the  Judge  to  award   ooi^ 


creditors.    The    ease   was  decided   in  to  the   respondents,  that  ws  ought  to 

favor  of   the  plaintiff  against    certain  gif  e  them  such  oosts. 
defendants,    and    as      against    Guuga 
Narain  Masunt   and   Urdhub    Narain, 

the  judgment  was  that  they  had   been        In  the  first  place  it  if  an  fxt^Tfip^ 

improperly  made  defendants,  and  that  dangerous    principle     to     a^low    aiiy 

the   plaintiff    should    pay    thoir  coats,  interpolation  to  be  made  in  the  wor<}- 

The    case  was  appealed  to  the  High  iag   of  a    decree,    or    to   attach    any 

Court,  and  the  jndgmeut  of  the    Goart  meaning   to   the   words   of   a    dsores 

below     was     affirmed.     The    former  which    cannot   be   fairly   ai^d  plainly 

*  Miscellaneous  EeguUr  Appeal,  No,  1 16  of  187S,  from  a^  ovder  of  tha  Jndgs 
of  Midnapose,  dated  the  9th  February  1872. 
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such  an  order  eannot  foe  made.    It  appears  that  several  Judges       1B7S 
K^Ve  expressed  an  opinion  that  such  an  order  can  be  made,  and  Obowdhkt 
it  also  appears  from  the  decision  in  Zuhoor  Hcmein  v.  Mtmamut   cS^°^ 
Syedun  (1)  that    such    an  order   is  open  to  appeal.     And  the  «'• 

order  of  amendment  in  this  case  baring  been  made  on  the  21st  GvitaA. 
Angnst  1872,  it  is  too  late  now  to  question  it  by  way  of  appeal ;  Nieaih. 
and  therefore  being  an  order  which  the  Court  had  power  to 
makoj  and  not  having  been  appealed  against,  it  must  be  taken 
as  final.  At  the  same  time  we  think  it  right  to  add  tbat^  had 
this  order  been  now  open  to  question,  we  should  have  hesitated 
^ry  much  before  confirming  it.  It  is  the  duty  of  the  parties 
or  rather  of  their  pleaders,  wh6n  tliey  obtain  a  decree,  to  see 
that  it  18  drawn  up  in  the  proper  form,,  and  it  has  been  ordered 
by  a  Circular  Order  of  this  Court  of  the  19th  July  1867  (2) 
tiiat  the  Judges  should  obtain  the  signatures  of  the  pleaders 
before  the  decree  is  finally  signed.  If  the  parties  choose  to  allow 
so  long  a  time  as  that  allowed  in  this  ease  to  elapse  befcNre  they 
take  any  steps  npon  the  decree  without  taking  any  precaution 
to  see  th^t  the  decree  is  properly  drawn  up,  it  seems  to  us  that 
it  may  be  fairly  presumed  that  th^ey  acquiesced  in  the  decreei 

attaolMd   to  tbeiOk    and  in   tb^  ease  or  of  at^taobiarto  U  a   meMiiQg^  whicl^ 

tbero  can  bono  doAbe  that  no  ootta  are  ibe   words  oT  the  decretal  order  do  not 

nsntioned  as  being  due  to  tb&preeent  proporly  and  elearly   exprMs,  we  think 

JndgmiinkMoredifcorB.     It  was  the  eaaiesfe  that  wo  oug^t  not  to  allow  thie   ezeoii« 

thii^  In  tbe  wodd  for  them  on  ee^iig  tion  for  costr  to   Sssne.    The    creditor* 

the  mistake  or   omission  of  the  Judge  are  still  within  time,  and  they  can,  if 

on  the  decretal  order  to    have  applied  so   advised;   apply  Uy  the^  Jtidge    to. 

to   have    that  omission  rectifted.    It  is  amend  his  original  decree,  and  to   give- 

Mddl4al»hithei<4ieda!e   at  the   fbot  these  defendants  the   costs  which   h& 

o<  the  decree  there  is  a  mention  of  considers   dne    to   them.      We    may 

Gnoga   Naraan's   costs,   but  it  is  not  observe   that  the   Jadg0   who*  passed 

said  in  that  schedule  that  they  are  to  the  decree  of  1868  is  the  same  Jndge^ 

te  paid   by    the  plaintiff,    and  they  who    now  presides  in    the   Midnapore^ 

tee  toerWy  entered  Sn  the  general   list  Civil    Court,  and  therefore  presmnbly 

of  the  tosta  of  the  d^fendaifti   wtthont  well  acquainted  with  ^the^oiroamstaooea 

•aylng  hy^   whom  th0yAre1k>behonew  of  the  case. 

It  U    clear  at  all   events    that    the  We  reverse  the   order  of  the  lower 

■chednle    proves    nothing,     and     the  Court,  and    decree  this    appeal  witU 

decretal  order  itself  as  already  obeerved  costs. 
is  silent.     On  the  genei»l   pripoipla 

therefore     of     the    inadvitabiUty    of  (1)  iln<«i.p.867, 

incorporating  anything  into   a    dccreoi  (2)  8  W.  B.,  Civ,  Cir.,  2^ 
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and  that  no  alteration  ought  to  be  made  subsequently.  As 
however  we  have  no  power  to  interfere,  the  appeal  most  be 
dismissed  with  costs. 

Appeal  dismissed. 


Bef<yre  Mr,  Justice  MaMy  and  Mr.  JuHlce  Bireh. 


1873 


Jlf (^  29.    I»  1HB  MATTBa  OP  THE  Pbtition  OF  MODLVIE  SYUD  ZOYNOODDEEN 
'—  HOSSEIN  KHAN  .• 


Stamp'duty'-Befundof  Excess  of  Stamp  duty  ^Oourt  Fees'  Act  (FIT  o/1870). 

The  plaiDtiff  brought  a  suit  for  deolaration  of  his  maliki  righfc  over  »  cerUin 
patni  tenare,  and  he  alleged  that  the  defendants  had  executed  a  hiha  in  his 
favor  in  consideration  of  a  diamond  ring  worth  Ss.  30,000.  He  valued  his 
suit  at  Rs.  6,600,  being  twenty  times  the  flialiibfliia  of  Bs.  280  to  which  the 
petilaoneraUeged  he  was  entitled.  The  Subordinate  Judge  held  that  the 
plaintiff  was  bound  to  value  his  suit  at  Bs.  30^000,  the  oontidemtioa  mentic»ed 
in  the  hibanama.  The  plaintiff  paid  the  deficiency,  and  his  suit  was 
ultimately  dismissed.  The  plaintiff  appealed  to  the  Hij^  Court  and  valued 
his  appeal  at  Rs.  5,600,  which  valuation  was  accepted  by  the  High  Court.  On 
an  application  by  the  plaintiff  for  a  certificate  authorising  him  to  receive  back 
from  the  Collector  the  excess  of  stamp-duty  paid  by  him,  held  that  the 
Court  had  no  power  to  grant  it,  its  pewer  being  limited  to  cases  specified  In 
ss.  13^  14,  and  15  of  the  Court  Pee^  Act;  but  thatthere  is  nothhig  in  thelaiw 
preventiog  the  Government  from  refunding  any  amount  which  they  may  diink 
the  plaintiff  was  improperiy  ordered  to  pay. 

A  Ruxs  had  been  granted  on  the  application  of  the  petitions 
calling  on  the  Secretary  of  the  Board  of  Bevenne  to  show  oande 
why  an  order  should  not  be  made  authorizing  the  petitioner  to 
receive  a  refund  from  the  Collector  of  Dacca  of  Rs.  645  paid 
by  the  petitioner  in  excess  ot  the  stamp-duty  chargeable  in 
original  suit  28  of  1870  instituted  by  him  in  the  Court  of  ih% 
Subordinate  Judge  of  Purreedporo  on  12th  March  1870.  He 
rule  now  came  on  for  hearing. 

*  Uule  Nisi.  No.  258  of  1873,  from  an  order  el  the  Subordinate  Judge  oE 
Furreedptre,  dated  the  12th  March  1870: 
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Baboo  £a%  Mohun  Boss  and  Moonshee  Mahomed  Tiisufiov 


the  petitioner.'  I»  thb 

THB    PbTITIOK 

The    Senior    Oovernment   Pleader    (Baboo    Annoda    Pros  ad  of  Moultw 

Stud  25oy» 
BaTierjee)  for  the  Secretary  to  the  Board  of  Bevenue.  hoodobbx 

H088B1N 

K.HAM* 

The  facts  and  arguments  are  sufficiently  stated  in  the   Judg- 
ment of  the  Court  which  was  delivered  by 

MabKby,  J.— In  this  case  it  is  stated  in  the  affidavit  on  which 
the  role  was  granted,  that  the  petitioner  instituted  a  suit  in  the 
Court  of  the  Subordinate  Judge  of  Fureedpore  for  declaration 
of  his  malihi  right  over  a  patni  tenure,  and  he  alleged  that 
the  defendants  had  executed  a  hiba  in  his  favor  in  consideration 
of  a  diamond  ring  worth  Rs*  30,000.  The  suit  was  valued 
at  Es.  5,600,  beingtwenty  times  the  maKfcana  of  Rs.  280  which 
the  petitioner  alleged  he  was  entitled  to.  The  Subordinate 
Jadge,  on  an  objection  taken  by  the  defendants  that  the  stamp- 
duty  paid  was  insufficient^  held  that  the  plaintiff  was  bound  to 
valne  his  suit  at  Rs.  80,000,  the  consideration  mentioned  in  the 
hibanama.  The  plaintiff  accordingly  paid  the  deficiency,  the 
suit  proceeded,  and  it  was  ultimately  dismissed.  The  plaintiff 
then  appealed  to  this  Court),  and  again  valued  his  appeal  at 
Rs.  5,600,  and  that  valuation  appears  to  have  been  accepted  by 
this  Court  without  objection. 

Now  the  plaintiff  has  ccnne  to  us  asking  us  to  issue  a  certificate 
authorizing  him  to  receive  back  from  the  Collector  the  difference 
between  Rs.  330  and  975  which  he  alleges  he  was  wrongly 
ordered  to  pay  by  the  Subordinate  Judge.  A  notice  of  this 
application  was  served  upon  the  Board  of  Revenue,  and  the 
Government  pleader  has  now  appeared.  He  does  not  attempt 
to  support  the  cc^rectneaa  of  the  decision  of  the  Subordinate 
Judge,  and  he  states  that  the  Government  are  willing,  if  the 
Court  think  it  can  be  done,  to  refund  the  excess  fees  so  paid  ; 
but  he  submits  that  the  Government  have  no  power  to  do  so  of 
its  own  mdtton,  and  that  this  Court  has  no  power  to  order  it  to 
be  ddnd. 

Now  the  only  question  upon  which  we  can  now  express  any 
authoritative  opinion  is  as  to  whether  or  not  this    Court   caa 
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18^S       order  that  money  to  be  ref  anded  by  issniog  a  certificate  m  asked 

It  ^i,,      for.    We    think  we  are  bonnd  to  say  that  we  have  no  such 

^^V!^^    power.    This  Court  can  only  order  a   refund  in  such  cases  as 

WIS  rl*ITIOH  *^  *•■** 

or  MouLvu  it  is  specially  authorised  to  do  so.  And  what  those  cases  arst  is 
^DB^"  8<»^d  in  ss.  13,  14,  and  15  of  the  Court  Fees'  Act  under 
HoMiM  ^hioh^  in  the  cases  specified,  certificates  authorizing  refunds 
may  be  granted ;  bat  the  case  does  not  fall  within  the  language 
or  spirit  of  either  of  those  sections.  There  appear  to  be  two  cases 
in  which  this  Court  has  acted  upon  those  sections.  One  is  In  the 
matter  of  the  Petition  of  Proaunno  Chunder  Boy  Chowdhry  (1)^ 
and  the  other  is  In  the  matter  ef  the  Petition  o^  Doorgm  Dan 
Dutt  i^).  We  think  it  is  impossible  to  bring  this  case  within 
those  decisions,  and  therefore  we  must  reject  this  appKcatioa 
which  asks  us  to  issue  a  certificate  authorising  the  petitioner  to 
get  a  refund  from  the  Collector.  But  at  the  same  tinM>  as  we 
have  been  asked  to  do  so,  we  have  no  hesitation  in  expressing^ 
our  opinion  that,  if  the  QoYemraent  think  that  the  |daiatiff  had 

i\)B49nMr.J^utk€MaTVb^.  have  been    the  ^ject  of  the  Legis- 

laturt  thai)  whar^  there  has  been  no 

IntbemattbrofthsPbtitionofPro-  final    docisioD,    and    the    stanp-datj 

liUNKOOflXrNDBR  ROY  CHOW-  paid   on    the   petition    of  appeal  has 

BHEY.  oonseqaeniny    become   ineffectual,,  the 

party    should  be  eatftled  to  m.  w^tadA 

ThB  gjki  Se>piewher  1872.  of  the  Btamp-daty*  »*  (6) 

Tbh  was   a  case  referred  to  iihe  *'  iJ  rega^   the  partiimlar  iiiatle» 

High  Court  by   the    Deputy  B^^trar  now  befoie  tbe  Court,  it  is  prsWhiisi 

as  follows: —  that    the    applications,    though     not 

«'thefttau{>lawi«  aileaias   regards  direcfly  for  review,  are  ef  that  natnte^ 

the   refund  of   excess  stamp  fee  paid  and  may  tlMrefere  be  taeated  as  AOlia^ 

in,  or  as  regards  the  refund   of   stamp  under    the  punriew  of  s.  15,  ^ct  YU 

fee  paid  In  by  mistake.  of  1870.'' 

''In  a  natter  on  the  erigiaal  side, 

where  excess  stamp  fee  had  been  paid  Baboo    Am^nd    Oktmdw    OhoaiU  te 

in  by    aneleeotor  on  a  probate,  the  the  petitioaer . 
Board  ef  Refenue,    on  lAie  aplicatiofi 

olthe  ezeenter  for  a  refund  of  tbe  KaIik^,  X— I  see  no  leasoa    wh9^ 

excess,  held  that  the  law  previded  for  the  stanq>  should  not  be  refunded- ia 

no*  audi  refund  (<»).  this  case  on  tiie  aotherity  ef  the  eaea 

«A  FuU  Bench  has,  bcwrever,  held  referredto. 
(p«r  the  bite    Hon'ble   Chief    Justiee 

Sir  Barnes  Peacock  ):— 'It  appears  to  (2>  B.  L.R^  gap.  Yol,  p.51]« 

{a)   Since  writing    the  foregoing,  I  ded  (see  Oas^t/e  q/" /aciia  of  l^Sep^ 

find  that  the  Goyemment  has  directed,  tember  1872,  p.  782). 
on  a  reference  from  Bombay,    that    ex- 

eee* stamps  put  io  by  mistake  in  ttutt-       (h)  In  th^matUr  ofDowm  Dw  DutU 

ten  of  adniaUtcaito  dwaU  bo  tofoii-  B.  L.  B.,  Sup.  Vol,  p.  011. 
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been  improperly    ordered  to  pay   a  sum  of  money  whicli  was  ^ 

not  due*  there  can  be  no  possible  difficulty  in  their  refundiag     |„  ^^^5 
that  amount  to  him  notwithstanding  the  absence  of  any   special  TSg^mTOw 
proviaon  of  the  law  anthoriaing  them  to  do  so. 


Rule  discharged. 


ORIGINAL  CIVIL. 


OK  MoULFIB. 

Stud  Zoy- 

VOODDBBN 
HOSSRIN 


Before  Mr.  Jvstiee  Macpheraoi^. 

8.M.(K)LA.UPM0NEB  D08SBE  v.  S.M.  PB0S0NOM:0YB  DOSSEE- 

SuU  in  Formd  Pauperis— Next  Friend  a  Tauper^Infant. 

A  suit  can  be  brought  in  fonna  pauperis  by  a  next  friend  who  is  also  a 
pauper. 

This  was  a  suit  in  forma  pauperiM,  and  was  instituted  by  th^ 
father  of  the  plaintiff  as  her  next  friends  she  being  an  infant. 

Mr.  Boimefjtey  for  the  defendant^  took  a  preliminary  objection 
thata  8uitin/er»ia|?att2>«W«  could  not  be  brought  by  a  next 
friend.  He  referred  to  Macpherson  on  Infants^  377^  and  an 
Anonymous  earn  (I).  Such  is  the  practice  in  England.  By  the 
practice  of  the  Supreme  Courts  no  suit  could  be  brought  on 
behalf  of  any  infant  without  leave  previqualy  obtained  from  the 
Court  on  special  affidavit  stating  the  circumstances  and  reasons 
that  it  was  for  the  benefit  of  the  infant  that  the  suit  should  be 
instituted  j  see  Smoult  and  Ryan's  Rules  and  Orders,  vol.  II> 
pp.  4  &  130«  Act  VIII  of  1859  never  intended  that  a  pauper 
suit  should  be  brought  by  a  next  friend. 

Mr.  Ftjfard,  {qr  the  plaintiff,  contended  that,  if  that  were  so, 
it -would  create  great  hardship  to  infants  desirous  of  suing  in 
forma  pauperis :  it  was  never  intended  that  a  party  should  be  in 
a  worse  position  because  he  is  an  infant,  than  he  would  have 
been,  if  he  had  had  been  of  full  age.  It  the  present  plaintiff  had 
not  been  an  infant,  she  could  have  sued  in  forma  pauperis,  but 
if  the  present  objection  is  good,  she  could  not  sue.  The  privilege 
to  sue  in  forma  pauperis  is  the  privilege  of  the  person  entitled  to 

(1)  1  Yes.,  Jan.,  409, 


1873 
July.  14. 
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1873        sue.    The  plaintifE  would  not  be  liable  to  give  security  for  costs, 

GoLAUPMONEB  °^^  would  tbo  uoxt  f rieud,  as  he  would  not  be  liable  for  anything 

DorasB      for  which  the  plaintiff  was  not  liable.     [MaopHbbson,  J.— That 

Pbosonomotb  would  be  allowing  him  to  sue  in  fotwA  pauperis^-^oe  Daniell's 

DoBSBK'      Chancery   Practice,   4th  ed.,  p.  39 ;  Lindsey  v.    Tyrrell    (1).] 

Then  the  infant  could  not  sue  at  all.     The  Lord  Chancellor  in 

that  case  says  there  tnust  be  some  means  of  enabling  the  infant 

to  assert  her  rights.     How  can  she  do  so  except  by  her  next 

friend  ? 

Mr.  Bonnerjee  in  reply. — By  the  authorities  the  rule  seems  to 
be  that  at  any  rate  special  circumstances  must  be  shown  for 
allowing  such  a  suit  to  be  brought. 

Mr.  Piffard  asked  to  examine  the  father  of  the  plaintiff.  Ho 
was  accordingly  called  and  examined. 

Mr.  Bonnerjee  submitted  on  the  evidence  that  no  special 
circumstances  had  been  made  out.  The  evidence  that  he  was  a 
pauper  was  not  satisfactory.  Unless  it  is  shown  that  he  is  a 
pauper,  and  that  he  knows  no  person  of  substance  whom  he  can 
get  to  bring  the  suit  for  him,  he  ought  not  to  be  allowed  to  sue. 

Cur.  adv.  vult. 

Macphbrsok,  J.,  said  that  he  thought  that  on  the  authorities 
in  England  a  suit  on  behalf  of  a  pauper  by  a  next  friend  who 
was  also  a  pauper  could  be  brought. 

Attorney  for  the  plaintiff :  Mr.  Leslie, 

Attorney  for  the  defendant :  Baboo  P.  G.  Mooketjee. 

(1)  24  Beav..  12 1 ;  S.  C  on  appeal,  2  BeGex  &  Jones,  7. 
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MOSSAMUl?  MOLl-BBEA  (DbpB5D4nt)  v.  MUSSAMtJT    JtJMBELA      ^1*372* 
AND  OTHERS  (Plaintiffs)*  Dec.  21. 


tOn  appeal   from    the    High  Court  of  Judicature  at  Fort  William  in  Betogal.] 

Mahomedan  Law-^Dower — Amount— Limiiation—Eegtda-tion  III  qf  1703, 
€.  ^i'^radke—Farm  qf  Decreer^Coits-Act  Fill  0/  1859,  s»  98— 
Com^omite^ 

Where  dower    is   "prompt,"  limitation   does   not  begin   to  run  until   the  -   See  also 
dower  is  demanded^  or  the  marriage  is  diasolvod  by  death  or  otherwise.  15B.L.R.310 

The  amount  ^olaimed)  vh,  Bs.  16,25,000,  not  haviog  beeh  disputed  lb  the 
Court  of  origiual  juHsdiction,  was  allowed . 

QttfBre^ — Whether)  in  the  case  of  a  divoroO)  a  cause  of  action  aecrues  in 
respect  of  deferred  dower,  before  the  repudiation  has  become  irreyocable,  or 
the  dower  has  been  demanded. 

This  was  an  appeal  from  two  decrees  of  the  High  Court 
dated  31st  May  1864  (1)  {Norman  and  Loch,  JJ»)  and  10th 
Jaouary  1866  (2)  (Bay ley  and  Fundi t>  JJ^),  the  latter  being 
given  after  a  remand. 

The  suit  was  by  the  first  respondent^  Mussamut  Jumeela^ 
as  widow  of  one  Syud  Mahomed,  and  by  the  other  respondents, 
as  purchasers  of  shares  in  her  claim,  to  recover  a  denmohit/r  of 
90,000  gold  mohurs  and  Sicca  rupees  90,000  making  a  total 
of  Co.^s  Rs»  16,32,000,  settled  on  her  by  her  husband  Syud 
Mahomed,  since  deceased,  the  defendants  to  the  suit  being  another 
widow  (now  appellant),  and  his  heir  Syud  Mahomed  Hossein. 

The  following  were  the  steps  taken  in  the  suit : — The  plainli 
was  filled  in  September  1860:  in  March  1862  the  Principal 
Sadder  Ameen  held  the  suit  barred  by  the  law  of  limitation,  he 
considering  the  dower  to  be  ''  prompt'^  and  due  on  the  marriage : 

*  Present  j— Thu  RigUt  IIon'blb  Sir  James  Cdlvile,  Sir  Barnes  Peacock^ 
Siu  MoNTAOUE  Smith,  Sir  Bobbht  F.  Gollhsr,  and  Sir  Lawrence 
Feel. 

.   (1)  W.  R.,  Jan.  to  July  1861,  252.  (2)  5  W.  R.,  23. 
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^^^^        King,  one  of  tlie  plaintiffs,  who  had  purchased  a  share  in  ih& 


MussAMDT    claim,  did  not  appeal,  but  the  other  two  plaintiffs,  and  another 

MuLLBEKA    purchaser  of  a  share  (Lokenath  Misser),  did  so  ;  and,  on  the  3lsfe 

MussAMuT    May  1864,  the  High  Court  held  that  the  dower  need  not  have 

been  sued  for  during  the  husband^s  life,  and  remanded  the  case 

for  an  enquiry  as  to  the  au*ottnt  of  the  dower. 

The  defendant  Mussamut  Malleeka,  and  Syad  Mahomed 
Hossein  both  appealed  against  that  decree  to  Her  Majesty  in 
Council,  but  in  the  meantime  the  trial  under  the  remand  wwnt 
on,  and  the  Principal  Sudder  Ameen  decreed  the  suit  for  the 
amount  claimed  in  favor  of  the  widow  and  King  and  Suramunfc 
Koonwaree>  Mussamut  Muileeka  and  Syud  Mahomed  Hossein 
both  appealed  to  the  High  Court,  but  before  the  appeal  came  on, 
the  latter,  so  far  as  he  was  concerned,  compromised  all  matters 
in  difference  in  the  suit.  On  the  lObh  January  1866,  the  HirIi 
Court  having  dismissed  the  appeal,  Mussamut  Muileeka  appealed 
to  Her  Majesty  in  Council  against  that  decree  also. 

The  facts  of  the  case  were  shortly  these  ;— The  respondent 
Jumeela  was  married  in  1833  to  Syud  Mahomed,  who  was  said 
to  be  dewan  to  the  Maharajah  of  Korruckpore ;  but  as  to  this 
there  was  some  doubt. 

Disputes  arose  between  the  husband  and  wife  abont  three 
years  after  the  marriage,  and  from  that  time  they  lived  separately 
until  his  deith  in  February  1854.  On  his  death  the  appellant 
obtained  possession  of  his  property,  and  it  was  not  until  the 
3rd  April  1860  that  the  pre  ent  suit  was  begun. 

The  defences  set  up  were  that  there  had  been  a  divorce,  and 
that  the  dower  was  *'  prompt,"  and  therefore  that  it  was  barred 
by  the  law  of  limitation  :  there  was  then  no  specific  case  set  up 
as  to  the  amount  claimed. 

The  evidence  was  conflicting  as  to  whether  the  dower  was 
^'  prompt"  or  "  deferred,"  and  the  Principal  Sndder  Ameen  decided 
that  nothing  having  been  fixed  as  to  the  time  of  payment  it  was 
"prompt,"  and  ought  to  have  been  sued  for  in  twelve  years 
from  the  marriage,  and  therefore  that  the  suit  was  barred  by 
the  law  of  limitation. 

As  to  the  question  of  divorce  the  evidence  was  conflicting,  it 
appearing  that  proceedings  had^taken  place  before  the  Magistrate 
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in  which  the  wife  had  hereself  alleged^hat  she  had  heeu 
divorced  ;  while,  on  the  other  hand^  it  was  alleged  that  the  hitsbaDd 
Iiad  filed  petitions  claimiDg  her  as  his  wife.  Mutual  charges  of 
forgery  as  to  these  petitions  were  adduced  at  the  trial. 

The  decision  of  the  Principal   Sudder  Ameen  on  the  law  of 
'imitation   was  reversed  by   the  High  Coart  on  the  authority  of 
Ameeroonissa  v*  Moorudonnissa  (1)^  and  they*  holding  that  there 
was  no  divorce^  remanded  the  case  for  trial  as  to  tbe  amount  of 
dower. 

The  PrijM^yal  Sadder  Ameen^  as  above-m^itioned,.  found  lop 
the  w*<Te  amount  claimed,  and  the  High  Court  on  appeal 
affirmed  that  decision.  The  two  appeals  now  came  on  for 
hearing. 

Mr«  Doyne  for  the  appellant.-— The  case  is  not  to  be  goveraed 
by   the    decision    in    Ameeroonissa   v.    Mooradoonissa    (1).     In 
,    that    case   the    plaintiff  was    the   heir-at-lBw,    and  he   did  not 
raise  the  question  of  limitation  by  his  pJaint.     The   defendant 
was  the    widow,  who    had    remained,   for  several    years,  atter^ 
her  husband's  death,  in   possession  of   the'  estate,  over  which 
she  claimed  a  lien  for  her  dower,  and  she  had  lived  on.  terms 
of  amity  with    her  husband.      But    here   is  a   case  wbere>   i| 
there  was  not  a  divorce,,  tliere  was  a  separation^a  denial  of  the 
wife's  rights,,  and  she  ia  simply  a  creditor  seeking  to  recover  a 
debt  due  at  the  time  of  the  marriage  ;:  she  is  l^arred   by  Regula- 
tion III  of  1793,   s.   U.     See  Hedaya,  Yol.  I,  p.   150;BailKe's 
Mahomedan  Law,  p.  91.     There  was  no  demandi  necessary,  for 
the  dower  was  '^  prompt,"  soSimpeon  v.  Btmth  (2)  would  not  apply 
— «ee  Meer  Nujiboolah  v.  Miissamut  Doorduna  Rhatoon  (3)  and 
Noorunissa  Begum  v.    Nawah  Syvd  Ali  Khan  (4).     1  he  learned 
Coansel   then  proceedad    to  argue  as   to  thjere  having  been  a 
divorce^  and  as  to  the   an^unt  claimed    being    too  large..    As 
to  the  form    of  decree.  King's  share  must    "bo  excluded,  as  he 
never  appealed  against  the  first  finding   o£  the  Principal'  Suddlsr^ 
Ameen,  and  his  rights  are    therefore    not    before  the-  Courtr— ^ 
MiMsamui  Jaraitoolbutool  v.  itmsamut  Eosseinee  Thgum  {6:^.. 
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Mr.  Leith  and  Mr,  0.  W.  Arathoon  for  the  respondent  (after 
arguing  as  to  the  amount  and  as  to  the  divorce).  The  principle 
is  clear  if  there  \Yas  no  divorce,  even  if  the  dower  be  **  prompt/* 
limitation  runs  from  the  date  of  demand,  or  from  the  death 
of  the  husband — Nawah  Jung  Bahadoor  Khan  v.  Musmmut 
Uzeez  Begum  (1);  Baillie's  Mahomedan  Iiaw,  p.  lib ;  Ameer^ 
oonissa  Y.  Mooradoonissa  (2).  The  point  is  concluded  by  thia 
authority^ 

Mr.  Doyne  in  reply. 

Their  Loedships  gave  the  following  judgment  t— 

The  appellant  was  one  of  the  defendants  in  the  Court  below* 
The  suit  was  brought  to  recover  a  very  large  sam  of  money— 
viz,,  Rs,  16,25,000*  upwards  of  160,O0OZ.,  as  the  batanee  dne 
on  account  of  denmohur,  ov  dower,  alleged  to  have  been  settled 
upon  the  plaintiff   Jumeela  by  her  late  husband  Syud  Mabomod 

The  suit  was  instituted  by  Jumeela  and  two  other  persons^^ 
viz^,  Mr^  H.  0.  Kiog,  a  mooktear,  and  Mussamut  Sunc^munt 
Koonwaree,  Mr.  H.  Q.  King  being  a  purchaser  for  the  sum 
of  Ks.  5,000  of  one-fourth  part  of  the  amaunt  alleged  to  be 
due  to  the  plaintiff  Jumeela,  and  also  of  one-fourth  of  her  share 
in  the  landed  estate  of  her  deceased  husband ;  and  the  plaintiff, 
Mussamut  Summunt  Koonwaree^  being  also  a  pnroabser  of 
another  fo^irth  part  of  Jumeela's  denmohur  and  of  her  share 
of  her  deceased  husband's  estate  for  a  like  sum  of  Rs.  5,000. 

The  dower  was  described  in  the  plaint  as  denmohur  mudjit^ 
or  dower  payable  at  a  future  period,  on  divorce  or  deach  of 
the  husband. 

The  defendants  pleaded  limitation,  upon  the  groand  that  the 
plaintiff  had  been  divorced  by  her  husbaud  n^oire  than  twelve 
years  before  the  con\raencement  of  the  suit. 
Three  issues  were  laid  down  :— » 

1,  Whether  Syud  Mahomed  actually  divorced  thje  plaJntiff^ 
Hussamut  Jumeela^  his  wife  ? 

8.  How  much  of  the  denmohur  was  payable  immediatiely  f 
and  bow  much  deferred  ? 

(I)  S,  D.,  N,  W.  p.,  1845, 180.  (2)  e  Moore's  I.  A.,  Ill, 
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3.  Whether,  with  reference   to  the   determinatioTi    of  the  first ^72 

and  second  issnes,  the  suit  was  barred  by  limitation  ?  m  dsbamvt 

With  reference  to  the  last  issue,  it  should  be  stated  that  the    Mullieka 

V. 

suit  was  commenced  on  the  3rd  of  September  1860»  and  that  Mussamut 
the  period  of  limitation  was  that  fixed  by  Regulation  III  of  1793, 
8.  14,  viz,,  twelveyears.  The  marriage  took  place  more 
than  twelve  years  before  the  commeneemeut  of  the  suit.  Syud 
Mahomed  died  on  the  21st  February  1&54 — more  than  six 
years,  and  less  than  twelve  years>  before  the  commencement 
of  the  suit. 

The  case  was  tried  by  the  Principal  Sudder  Ameen  of 
Bhangulpore  upon  the  second  issne  in  the  first  instance.  He 
found  that  the  denmohur  was  prompt,  and  with  advertence  to 
that  finding,  he  held  that  the  twelve  years  ought  to  be  colculatect 
from  the  date  of  the  marriage,  and  that>  oonsequently,.  the  suit 
was  barred  by  lapse  of  time.  He  did  not  oonsider  it  necessary 
to  try  the  first  issue,  whether  the  plaintiff  had  been  divorced 
or  not,  but  dismissed  the  suit  with  costs  on  the  ground  of 
limitation* 

The  case  was  appealed  to  the  High  Court  for  a  I2-anna 
share  of  the  sum  claimed  on  account  of  denmohxWy  exclusive 
of  the  one-fourth  share  of  Mr.  H.  O  King,,  who  did  not  join 
iu  the  appeal.  The  petitioners  in  the  appeal  were  Jumeela  an^ 
Sumraunt  Koonwarea,  and  also  one  Lokenath  Misser,  who^ 
pending  the  suit,  viz^,  on  the  31st  Maroh  1862,  purchased  from 
Jumeela,  for  the  sum  of  Rs.  400,  a  2-anna  share  of  her  denmoAi*r> 

The  appeal  was  heard  by  a  Division  Court..  They  found  that 
the  divorce  was  not  proved,  and  held  that  th&  suit  was  not 
barred  by  limitation.  They  reversed  the  decision  of  the 
Principal  Sudder  Ameen,  and  remanded  the  case  to  him  to  try 
what  was  tha  amount  of  the  dower^  That  was  on  tha  aist  of 
May  1864. 

The  defendants^  on  the  23rd  June  1864,  appealed  to  Her 
Majesty  in  Council  against  that  decision. 

The  case  having  gone  bcwk  npon  remand  under  the  decisioa 
of  the  High  Court,,  the  then  Principal  Sudder  Ameen,  a 
Mahomedan^  proceeded  to  try  what  was  the  amount  of  the 
dower,    Many    witnesses  were  examined  on  both  sides^  and  hd 
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^Q7^        found  that  the    denmohtir    was  settle^    at  one*  lakb  attd   eiglkty 

MussAMOT    thousand,  one  moiety,  rupees  and  the  other  gold  mobiirs>  and  be 

MuLLEBKA    gaye  a  (^ecree   for    the  plaintiffs  for   the  amount    claimed,  viz.^ 

HussAMUT    Rs.  16,25,000,  with  costs  and  interest.     He  came  to  that  conclu- 

(JMEKLA.     ^Jqjj  jjqj.  qjjI^  upon  the  evidence  of  witnesses  who  spoke  to  whal 

actually  took   place,    but  upon  the  evidence   of  other  witnesses^ 

to  whom  he    gave  credit,   that    the   custom  prevailing    in    the 

plaintiS^s    family,    and    also  in  nohost  of    the  other   respectable 

families   in  Bhaugulpore,    was  in    apcoidauce  with  the  amottni 

which  the  other   witnesses  proved  to  have  been  actually  settM 

in  their  presence. 

On  the  lath  February  1865,  aa  appeal  was  preferred  by  the- 
defendants  to  the  High  Court  against  that  decision^  The  case 
was  heard  before  a  Division  Bench  of  the  High  Court,  and  the 
appeal  was  dismissed  with  costs. 

The  defendant)  Mussamut  MuUeeka  aloae,  oa  the  5th  July 
1866,  appealed  to  Her  Majesty  in  Council  against  the-  last^ 
mentioned  decree  of  the  High  Court,  the  other  defendant  having 
compromised  the  claim  against  bim. 

We  have,  therefore,  under  the  two  appeals  before  na  to^ 
consider  whether  the  judgment  of  the  High  Court  oveprulling 
the  plea  of  limitation,  and  remanding  the  case,  and  the  decisioa 
as  to  amount  of  dower,  are  correct  or  not.  Their  l4ordships.are 
of  opinion  that  a  divorce  was  not  proved.  In  this  respect  they 
concur  in  the  finding  of  the  High  Court  upon  a  question  of 
fact.  They  intimated  that  opinion  ia  the  cowse  of  the 
argument. 

It  is  now  to  be  considered  whether  the  suit  waa  barred  by 
limitation.  In  the  first  place  we  will  confiider  whether  it  was 
barred  if  the  dower  was  prompt. 

The  Principal  Sudder  Ameen  on  the  first  trial  held)  that^  as 
the  dower  was  settled  without  any  specification  as  to  the  time  aA 
which  ic  was  to  be  payable,  it  must,  according  to  the  MaJiomedaa 
law,  be  considered  to  be  denmohur  Tmuajil,  to  be  paid,,  toi 
use  his  own  words,  ^'on  deiaand^  or  immediately  on  demand  by 
the  wife.''  The  High  Court  upon  the  first  appeal  considered 
the  Mahomedan  law  to  be  precise,,  that,,  if  nothing  is  said  at  the 
time^  the  dower  is  to  be  considered   exigible  ;   but   they  heldi 
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Hpontl&e  anttiority  -of  Ameeroonissa  v.  Moofadoonism  (1)  tBatj  ^872 
•Ithough  tke  dowef  Was  exigible^  the  plaintiff  Jumeela  was  Mcwbamut 
not  bound  to  8«ie  fof  it  daring  the  life  of  her  husband*  Mi^lleeka 
Their  Lordships  are  ot  opinion  that  the  Principal  Sudder  Mubsamut 
Ameen  wlio  first  tried  tli«e  tjase,  and  who  considered  that  the  '^^'mb«^a» 
dow«r  was  payable  on  demand^  was  not  correct  in  holding  chat 
the  cause  x)f  action  accrued  to  the  wife  before  dissolution  of  the 
tnarfiage  without  demand.  There  are  no  doubt  conflicting 
■decisions  as  to  the  period  at  which  a  cause  of  action  accrues  to 
e  wife  ia  res^pect  of  prompt  dower.  Prompt  dower  is  said  to 
be  exigible  immediat^y„  Macnaghten,  in  his  Principles  of 
Mahomedan  Law^  p,  &9,  s^ys  : — "  Whereit  has  not  been  expressed 
whether  the  payment  of  the  dower  is  to  be  prompt  or  deferred^ 
it  must  be  held  that  the  whole  is  due  on  demand."  The  word 
^'exigible"  implies  that  it  may^  not  that  it  maat>  be  exacted^  and 
therefore  it  would  seem  tbfit  a  cause  of  action  in  respect  of  it 
does  not  accrue  so  long  as  the  marriage  exists^  until  the  wife 
does  something  to  show  that  she  requires  it  to  be  paid» 
According  to  the  Mahomedan  law,  a  woman  may  refuse  herself 
to  her  husband  as  a  means  of  obtaining  so  much  of  her  dower 
as  is  prompt-^Baillie's  Digest  of  Maliomedan  Law,  p.  125. 
That  i»  a  mode  of  exacting  it.  But  she  is  not  obliged  to  adopt 
it.  Xt  is  optional  with  her  either  to  insist  upou  the  payment 
of  hir  prompt  dower  during  her  husband's  lifetime^  or  to  wait 
until  the  dissolution  of  the  marriage.  In  Meer  Nujiboolah  v. 
Mussamut  Doordtma  Khatoon  {2),  it  was  held  that  the  right  to 
prompt  dower  was  barred  by  limitation  in  consequence  of  the 
period  which  had  elapsed  since  the  date  of  the  settlement, 
although)  attbe  time  of  tJ^  commencement  of  the  suit,  twelve 
years  had  not  elapsed  since  the  husband's  death.  That  decision 
was  followed  in  S'ooi'unissa  Begnm  v,  Nawab  Syud  Alt  Khan  (3). 
In  the  case  of  Nawab  Jung  Bahadur  Khan  v.  Musaamid  Uzeez 
Begum  (4),  the  Court  pointed  out  the  distinction  between  a 
contract  to  pay  on  a  stipulated  date,  and  a  contract  to  pay  on 
demand,  and  said  that,    in  the  former    case,  should   the    obligor 


(1)   6  Moore's  L  A.,  211, 
{2)  1  Sel.  Rep.,  103. 


(3;  7  Scl.  Rep, 40, 

U)  S.  D.,  N.  W.  P.;  1S45,  180. 
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MU39AMUT  accrue  for  the  recovery  of  the  sum  due^  but  that  in  the  case 
MuLLBBKA  q{  j^q  obligation  to  pay  on  demand  (which  they  considered  an 
Mns^AMtrr  oblitration  to  pay  exigible  dower  to  bo),  there  was  no  infractioa 
JuMEiLA.  ^£  ^j^^  obligation,  and,  consequently,  no  legal  cause  o£  action 
before  demand.  From  the  case  of  Ame&roonissa  v.  JUboro*" 
doonissa  (1),  it  would  seem  that  the  Lords  of  the  Judicial 
Committee  were  o!  opinion  that  limitation,  in  respect  of  prompt 
dower,  did  not  run  from  the  time  of  the  marriage,  but  from 
the  death  of  the  husband,  tn  that  case  there  was  a  settlement 
by  which  the  husband  agreed  to  pay  dower  when  demanded  by 
his  wife*  The  wife  was  not  suing  for  her  dower,  but  was  in 
possession  of  her  deceased  husband's  property,  and  set  up  het 
riglit  of  dower  in  answer  to  the  husband's  heir,  who  sued  to 
recover  possession  of  the  estate.  In  that  case  the  Lord  Justice 
Knight  Bruce  expressed  the  opinion  of  the  Judicial  Committee 
that  a  wife  was  not  obliged  to  sue  her  husb  ind  immediatelyi 
or  in  his  lifetime ,  and  that  limitation  did  not  apply  as  a  bar 
to  her  claim  for  dower*  If  the  principle  of  that  decision  be 
followed  in  the  present  case,  the  plaintiff  is  not  barred  by 
limitation.  In  the  case  of  Simpson  v.  Routh  (2),  which  was 
referred  to  in  the  last-mentioned  case.  Lord  Tenterden  said  :— 
*'  In  this,  as  in  other  cases  where  a  demand  is  necessary  to  give 
a  r'lsht  of  action,  the  c  'mmencement  of  the  action  is  not  of 
itself  a  demand.*'  In  Macuaghten's  Precedents  of  Mahomedan 
Law,  p.  275,  it  is  said:— ** The  dower  becomes  due  on  the 
consummation  of  the  marriage,  or  the  death  of  eitlier  of  the 
parties  or  on  divorce.  should  the  wife  not  claim  the  payment 
of  it  during  the  lifetime  oE  her  hul^nd,  it  must  be  paid  to  her 
out  of  the  property  left  by  him  on  his  decense.'*  Their 
Lordships  are  of  opinion  that  the  case  of  Nawab  Jung 
Bahadoor  Khan  v.  Mussamut  Uzeez  Begum  (3),  above  citedj 
was  rightly  decided,  and  that,  in  respect  of  prompt  dower  pay- 
able under  the  Mahomedan  laW,  limitation  does  not  begin  to 
i-un  before  the  dower  is  demanded,  or  the  marriage  is  dissolved 
by  death,  or  otherwise* 


fl)  6  Moore's  L  A.,  229. 


(3)  b\  D.,  N.  W.  P.,  1845,  180. 
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lA  tke  presMt  6bb^,  as  a  divords  was  not  prordd^  it  is  atioe^es- 
8ary  tb  oonaider  whether^  ef 011  in  the  oftse  6f  a  divoro6>  a  cause 
ofaetioo  itecraes  ia  respect  of  defeffed  dowei^  before  the 
repudiation  has  become  irrevocable^  or  the  dower  has  beeii 
A^ndadk  Thmr  Lordshipid  baring  determined  that  there  was 
tie  diToroe^  and  that  the  suit  was  not  barred  by  limitation  if 
the  dower  was  proslpt,  it  becomes  nnnecessai^  to  detertnine 
whether  H  wad  prdmpt  or  deferred  ;  lor  the  suit  having  beeft 
eommeneed  within  twelve  years  from  the  time  of  the  death 
of  Synd  SUbomed^  it  was  dearly  not  barred  if  Ih^  dower  was 
deferred^ 

Theqtiestion  as  to  the  amomrt  ef  dower  W^  one  of  f^ct^ 
M  te  Wl^h  their  Lordships  eee  n6  reaiioii  te  interfere  with  the 
deoifiida  of  tiie  Prindpal  Sadder  Ameen,  whicl^  was  afiSrlned  oii 
afqpeal  by  the  High  Conrt.  Theii'  Lordships  concur  in  the 
l*e«iark  of  the  High  Court  :-^"  It  may  be  true  that  the  sum 
daimed  and  deposed  to  as  agreed  itp6n  and  enstomary  is  a 
terj  targe  sam  j  but  the  Mahomedan  law-books,  the  decided 
oaoQSj  and  the  experience  of  the  country,  show  that  it  is  a  fact 
thataams  A>  apparently  beyond  the  means  of  the  parties  are 
find  as  dower  amongst  Mahomedans  from  the  highest  to  tbA 
laweet'^  There  is  nothing  in  the  Mahemedan  laW  to  limit  the 
amonntfizable  fer  dower,  .see  1  Macnagfaten's  Select  O^e^, 
f*  276>  and  td.^  p.'^48^  in  which  the  amount  fixed  was  3^00^000 
geld  miehtire ;  see  also  the  same  vd.^  p,  266.  The  above  cases 
itshovld  be  remarked^  were  decided  upon  the  authority  of 
/iMa«  obtained  from  the  Mahomedan  law  officers.  In  Me.cnagh'* 
ten's  Precedents  of  Mahomedan  Law^  p.  131^  there  is  th6 
opiaion  of  Mahomedan  law  officers  that  a  dower  exceeding 
Ij50j000  gold  mofhurSj  which  absorved  the  whole  estate  of  the 
hosband,  took  precedence  of  claims  by  inheritance.  No  defence 
was  set  up  in  the  Court  of  original  jarisdiction  upon  the 
grotfnd  that  the  amount  fixed  was  a  mere  sham^  and  that 
neither  of  the  parties  intended  that  it  was  to  be  acted  upon,  and 
it  is  not  for  a  Court  of  Appeal  to  suggest  or  give  effect  to 
each  a  defence  when  it  was  never  raised  in  the  Court  of  original 
jurisdiction^  which^  if  the  question  had  been  there  raised^  might 
hare  laid  down    a  distinct  issne^  and  taken  evidence    upoo  the 
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subject.  In  Macnaghten's  Prinoit)Ies  of  M^Aomedan  Law, 
case  35,  p.  288,  a  very  large  amounfc  of  dower  was  upheld  on 
a  question  put  to  ascertain  whether  the  deed  of  dower  was  a 
mere  device  to  prevent  divorce. 

The  judgment  of  the  Principal  Sudder  Ameen  upon  the  trial 
after  the  remand  was  ''that  a  decree  shoul  d  pass  in  favor  of  aH 
the  plaintiffs,  viz.,  'Mussamut  Jumeela,  Snmmant  Koonwaree, 
and  Mr.  King,'  to  this  effect  that  they,  the  plaintiffs,  do  recover 
the  amount  in  suit  with  interest  and  costs  from  the  defendants 
in  possession  of  the  property  left  by  Syud  Mahomed,  la 
proportion  to  their  appropriations,  as  well  as  from  the 
property  left  by  the  said  deceased."  Nodeeree  appeal  to 
have  been  drawn  up  upon  that  judgment,  as  it  ought  to 
have  been.  The  High  Court  dismissed  the  appeal  froat 
that  decision  with  costs.  The  judgment  accordingly  standi^ 
It  appears  to  their  Lordships  that  the  judgment  was  net 
correct.  Mr.  King,  not  having  appealed  from  the  first  decisioB^ 
viz.,  that  of  the  Principal  Sudder  Ameen  of  the  8tt  March 
1862,  was  not  entitled  to  the  benefit  of  the  reversal  of  thftft 
judgment— iftiwamit^  Jaraitoolbutool  v.  Muesamut  So^aeinei 
Begum  {l),Md  the  judgment  under  the  remand  ought  not  to 
have  been  in  his  favor,  btit  ought  to  have  been  limited  to  Vhe 
12-anna  share,  to  which  alone  the  appeal  related.  Further 
their  Lordships  are  of  opinion  tiiat  the  decree  i*  erroneong  ia 
awarding  the  demand  against  the  defendants  in  proportion  to 
their  appropriations,  and  in  rendering  them  personally  liable  to 
that  extent  in  addition  to  the  charge  upon  the  aaeats.  The 
•defendants  were  not  liable  except  as  representatives  of  the 
deceased.  As  representatives  they  were  liable  for  the  whole 
debt  to  the  extent  of  the  assets  received,  and  not  duly  adminis* 
teredbythem  respectively.  It  is  not  because  an  executor  or 
heir  has  only  threefourths  of  the  assets  that  he  U  liable  only  to 
three^fourthsof  thedebt.  He  is  liable  to  pay  the  whole  <Jebt 
BO  far  as  the  assets  in  his  hands  will  go.  Whatever  the  amount 
of  assets,  the  proper  form  of  decree  against  the  two  defendants, 
sued  jointly  as  representatives,  is  that  the  plaintiff  do  recover  the 


(l;  11  Moore's  I  A.,  207. 


Digitized  by 


Google 


▼Olf.  XL] 


PEIVT  TOUNOir/. 


^a& 


whole  amoant  againat  tke  deifendants  as  representatives  of  the 
deceased  to  be  paid  oal  of  the  property  of  the  deceased.  Each 
of  the  defendants  would  then  be  liable  for  the  whole  debt  to  the 
extent  of  the  assets  received  by  him^  and  the  decree  woald  be 
ezeented  by  tiie  attachment  and  sale  of  as  much  as  necessary  of 
the  property  of  the  deceased  in  the  hands  of  both  or  either  of  the 
defendants ;  and  if  no  snch  property  could  be  founds  and  the 
defendants  shonld  fail  to  satisfy  the  Conrt  that  they  had  duly 
applied  such  property  of  the  deceased  as  should  be  proved  to  have 
come  into  their  several  possessions^  the  decree  might  be  executed 
against  the  defendants  respectively  to  the  extent  of  the  property 
not  duly  applied  by  them,  in  the  same  manner  as  if  the  decree 
had  been  obtained  against  them  personally,  or,  in  other  words, 
by  the  attachment  and  sale  of  their  own  private  properties 
/Act  Viri  of  1859,  a.  203)*  If,  however,  the  decree  were  against 
one  of  the  defendants  for  three- fourths  of  the  debt,  and  against 
the  other  defendant  for  one^onrth,  and  the  defendant  against 
whom  the  decree  for  one^fonrth  was  given  should  prove,  under 
the  execution,  that  he  had  duly  applied  the  whole  of  the  one- 
fourth  of  the  assets  which  had  come  to  his  hands  in  payment  of 
other  just  debts  due  from  the  deceased,  the  decree-holdei's  could 
not  levy  ,  more  than  three-fourths  of  the  debt  upon  the  other 
defendant,  notwithstanding  the  assets  in  his  hands  might  be 
sufficient  to  pay  the  whole  debt,  and  thus  they  would  be  deprived 
of  one-fourth  of  their  demand,  notwithstanding  the  rule  of 
Mahomedan  law  that  all  the  assets  must  be  applied  in  payment 
of  debts  in  preference  to  claims  by  inheritance. 

If  matters  bad  remained  as  they  were  when  the  Principal 
Sudder  Ameen  gave  judgment  upon  the  trial  after  the  remand^ 
the  decree  might  be  set  right  by  declaring  that  the  plaintiff's 
JFumeela  and  Summunt  Koonwaree,  do  recover  three-fourths 
of  the  amount  of  dower  from  the  defendants  as  representatives 
6t  the  deceased,  to  be  paid  out  of  the  assets  of  the  deceased. 
But  it  appears  that  one  of  the  defendants,  viz.,  Syud  Mahomed 
Hossein,  after  the  decreee  of  the  Principal  Sudder  Ameen  under 
the  remand  and  before  the  decree  of  the  High  Court  upon 
the  appeal  against  that  decree,  compromised  the  claim  against 
him.    The  eolenama,  or  deed  of  compromise,  was  made  between 
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1872       the  plaintiff^  Jameela^  and  Kassim   Ally  ^6^n,  desoribed  as 
Uvummut'  purobaser  of  the  share  of  Bebee  Jameda,  the  plaintiff  Samnrant 
MgLuv&A  KoQQwaree^  Lokenath  Misser*  and  the  defendant  Syud  MahAmed 
MWiNVT    ^ossein.    After   VQciting   that  certain   snits  wexe    depending 
•ivM8Ki.A«     between  thenij  eaeh  of  the  parties  renontioad  and  edinqnid^ 
every  sort  of  olaim,  and  declared  that  there  remained  no  oImbi 
one  against  another.    By  paragraph  1 ,  it  was  declared  that,  ool 
of  the  16  annas  of  the    property   of  the  late  Synd  Mahomed, 
12    annas    had   come    into    the   possession   of  the  defendant 
Synd  Mahomed  Hossein,   and    of  purchasers    from    him,    of 
which   5  annas    and   9  pie  came  to  the  defendant  Mahomed 
Hossein  as  his  share,  and  the  remainder,  6  annas  and^  3  pie, 
came  to  the  plaintiff  Mossamnt  Jumeela  and  others  as  their  share, 
(meaning  that,  by  the  terms  of  the  compromise,   they  were  to 
have  a  6-anna  3-pie  share).    By  paragraph  2  it  was  declared 
that,  ont  of  the  6-«nna  share   (meaning,  no  donbt,  the  6-«lina 
9^pi9  Qkh^re)^  the  plaintiff  Jameela,   and   at  the  then  present 
moment  Kfy^sim  Ally  Khan,  who  was  stated  to  bsi  the  parohaser 
ef  her  share,   had  aooepted   2  annas  j  the  plaintiff  {Mussamnt 
SnmBMmt  Eoonwaree,  in  lien  of  the  entire  properties  (that  is, 
the  shares  of  Jameela's  dower  purchased  by  her),  accepted   a 
3-<anna   6-pte   share ;   and    Lokenath   Misser,  in  Ken   of  his 
purchase^  accepted  a  9-pie  share.    These  shares  oonstitnted  the 
whole  of  the  6<4inna  S-pie  share  of  the  estate  of  the  deceased, 
whidi   was    given    by    the    defendant   Mahomed   Hodsein  ia 
satisfaction  of  the  claim  agamst  him.    By  the  9th  paragraph  it 
was  declared  that  all  differences  existing  between  the  parties 
to  the  compron^ise  haying  hoen  cleared  np,  therealtor  pQ  p^^er 
of  claim  whatever  remained  to  be  instituted  one  agai^«|  i^notber 
either  regarding  the  payment  of  d^nmohi^r  oi"  the  0i^p^9fiies  of 
the  suits  therein   mentiot^ed*   or   fpr  the  repoveiry  of  ma^ilifi 
(mesn^  proftts)   ^nd  e^h   of  the  deolaranta.  |BiM>xw)Qd  «^l4 
relincjuished,  th^i  total  expi^n^os  of  all  suit^  froni  the  beginpinif 
l(p  to  the  then  present  w)ment.    By  paragi^pi^  10  the  paHioa 
agreed  to  file  petitjions  of  agreement  in  th^  <mfd^  of  app^  to 
Snglai^c}  and  to  the  High  Court,  and  tho  ZiUah  Gonrto,  and 
Mahomed  Hosseip  relinqoi»hed  the  ^ecar^y-bond  in  th^  eaa^  in 
appeal  t^  tt^  Privy  CwfteiJ,.    Patinen^  U  waa  as  foltews  irm 
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,  *'€i9oe  the  CDitditions.oC  thia  noUmmA  are  in  adcanic^Bce  wUh  the 
^orementipneil  detail  regiirding  the  12  annas  share,  ,&nd  the  4  annas  ' 
share  of  the  property  left  by  Syud  Mahomed  has  come  into  the 
possession  of  Mnssamut  Malleeka,  the  same  has  no  concern  with  Hajee 
Vahbmed  Bossein  and  others.  It  has,  therefore,  been  settled  between 
Hffn^samnt  Jameela,  Eassim  Ally  Khan,  Sammtmt  Koonwaree,  and 
Lokenatk  Waaer,  thai  the  whoie  er  any  ptHtion  of  the  4  annas  which 
iqay  be  40C|iui^  by  the  /Dompropuse^  or  in  execution  of  the  decree  for 
the  denmohur,  or  by  means  of  the  institution  of  a  suit  for  Mussamut 
MuUeeka,  shall  be  partitioned  into  sixteen  shares,  out  of  which  Mussamut 
Bnmmnnt  Koonwaree-ebail  take  ten  shares,  and  fife  shares  Masaamitt 
Jameel  a  imd  Kassltn  A%  Khan,  and  Qiie  share  Lokenath  Mkser.** 
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In  ptir9iia«ioe  of  the  agreement  in  paragraph  10^  the  m>lenama 
was  sent  np  to  the  High  Coni^,  and  was  recorded,  and  forma  purfe 
ef  the  rdoord  before  ns. 

The  9uit  oaght^  accordipg  to  the  provisions  of  s,  98,  Ack 
VIII  of  13&9j  to  l^ave  been  diaposod  of  in  aocordance  with  the 
^enns  pf  the  pon^promis^.  The  decree  of  the  High  Conrt,  after 
referring  in  express  terms  to  thp  comprooMse,  dismissed  th^ 
appeal,  and  thereby  in  substance  upheld  the  decision  of  the 
Principal  Sndder  Ameen  of  the  28th  September  1864.  It  was 
certainly  not  in  accordance  with  the  compromise,  for  the  decree 
of  the  Principal  Sudder  Ameen  ordered  the  defendant  Mahomed 
Heesein  to  p&j  a  projiortion  of  the  debt  and  costs ;  and  the 
decree  of  the  High  Court  ordered  him  to  pay  the  costs  of  the 
appeal,  though  the  plaintiffs  had  expressly  renonnced  all  costs. 

It  is  important  to  reqeuu*k  that  thQ  6-anna  S-pie  share  oi  ihQ 
estate  which  waa  given  by  the  defendant  Mahomed  Hossein^  in 
Si^tiafation  of  the  oIaip(i  against  himi  consisted  of  immoreable 
^tate^  Their  Lordships  knQw  nothing  its  regards  the  valne 
of  the  whole  of  the  estate,  or  of  the  6Uann^  3-pie  ^hare 
Skocepted  by  the  plaietifts  in  satisfaction  of  their  claim  against 
the  last«|iamed  defendant* 

.  It  appeans  tia  their  Lordships  that  the  effect  of  the  oompromise 
was  bo  rdease  ike  dsfendsot  Mahomed  Hossein  and  the 
12-anfia  share,  or  thnee-fonrtha  of  tha  assets  which  came  to  his 
hands,  and  consequently  to  release.the  other  heirs  wd  tbe 
re,iQaimng  one-foortb  of  the  assets^  from  that  portion   of  ^o 
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debt  ^icb^  as  between  the  several  beira,  oogbt  to  be  borne  by 
*  the  tfaree-foartha  of  tbe  assets  released^  or,  in  other  word^*  from 
three-fourths  of  the  amount  claimed.  That  is  the  construction 
which  the  High  Court,  by  their  decree,  appear  to  have  put  upon 
the  compromise.  If  the  whole  debt  should  be  decreed  to  be 
levied  out  of  the  remaining  oue^oulrtb  of  the  assets,  tbe  jdaintifii 
having  received  a  &-anna  9 -pie  share  of  the  whole  estate,  might 
still  levy  the  whole  debt,  and  thus  obtain  more  than  they  are 
entitled  to ;  and  if  the  debt  should  be  levied  out  of  the  remain* 
ing  ote-fourth  of  tiie  assests^  the  defendant  Mahomed  Hosaeiii 
would,  as  between  him  and  the  other  heirs,  be  liable  to  contri- 
bute tfaree*fourtbs  of  tbe  amounif  so  levied,  notwithstanding 
t^e  compromise  by  which  he  gave  a  6-auna  S^pie  share  of  tbe 
estate  in  discharge  of  the  liability  of  the  12^nna  share  of  the 
assets  which  came  into  his  possassion,  and  to  enable  bim  to 
retain,  as  sgainst  the  plaintiffs,  the  other  5-anna  9-pie  share  o£ 
tbe  assets.  Their  Lordships  therefore  think  that,  in  consequence 
of  the  compromise,  the  remaining  one-fourth  of  the  assets  is 
Kable  for  only  one^fourth  of  tbe  debt* 

The  shares  of  heirs  cannot  be  Siscertained  until  all  debts  have 
been  satisfied*  It  is  only  the  balance  after  paying  all  debts 
that,  according  to  the  Mabomedan  law^  is  div  isible  amongst  them 
A  compromise  operates  for  the  benefit  of  all  tiiose  amongst  wbom 
the  estate  is  divisiblci  and  the  balance  is  divisible  amongst  them 
(see  Baillie  on  the  Mahomedan  law  of  inheritance,  p.  108).  If 
the  compromise  made  by  Mahomed  Hossein  by  giving  up  to  the 
plaintiff  a  6-anna  3-pie  share  of  the  estate  operated  for  bis  benefit 
alone,  and  to  release  the  three-quarter  share  of  the  assets  whioli 
he  took  by  inheritance,  the  iresult  would  be  that  he  might  retain 
a  5-atkna  S-pie  share  of  the  estate  of  the  12-anna  share  which 
came  to  his  hands,  whilst  the  other  fourth  of  the  estate  in  the 
hands  of  MuUeeka  might  be  seized  and  sold  for  paynsont  of  the 
remainder  of  the  debt,  and  thus  be  wholly  absorbed.  By  these 
means  Mahomed  Hossein,  as  one  of  the  heira,  would  obtain  a 
&-anna  9-pie  share  of  the  estate,  whilst  the  o^r  heirs  would  get 
nothing,  which  would  be  contrary  to  the  principles  of  the 
Mahomedan  Law  of  Inheritance. 

It  may  be,  and  probably  isj  the  fact  that  even  one-fourth  of 


Digitized  by 


Google 


VOL-  XI.]  PRIVY  COUNCIL.  m 

(he  debt  will  absotb  the  whole  of  the  remaiainpf  one- fourth  of       18^^ 
the  aasetis,  tod  if  that  be  the  caae^  the  heirs  of  Mahomed  Hossein    HmtAMUT 
may  be  ealled  opoQ  by  the  other  heirs  for  coDtributioii  out  of        ^^*>*^ 
the  6-aiitia  9*pie  share^  whieh  he  retained  mider  the  oompromise.    ^vb^auvt 
If  BQch  shoold  be  the  efEeot  of  the  decree  against  Mnlleeka  for 
oiie-lo«rth  <Kf  the  debt^  it  will  be  because  the  compromise  did 
Dot  intend  to  release  more  than   three«f earths    of   the  assets. 
ISiis  19  cbar  from  the  llt&  paragraph  of  the  compromise. 

The  defendant  Mahomed  Hossein  jointly  with  the  defendant 
MoUeeka  appealed  to  the  High  Cottrti  but  haying  compromised 
the  claim  against  him,  he  has  not  joined  in  the  appeid  to  Her 
Majesty  in  Conncil;  The  oonaeqnence  is  that  the  decree  of  the 
High  Conrt  will  stand  against  him,  atid  he  mast  avail  himself  of 
the  oempromiae  in  sndb  manner  as  he  may  be  advised,  should  the 
pkintiffs  endew^onr  to  execnte  the  decree  against  him.  If  be 
had  appealed^  he  wonld  have  been  entitled  to  have  the  suit 
disposed  of  in  accoi'danee  with  the  compromise  according  to  the 
provisions  of  s.  98  of  Act  VIII  of  1859.  In  that  case  the 
decree  must  have  |been  modified  as  against  the  defendant 
Mnlleeka^and  she  cannot  be  deprived  of  the  benefit  of  the 
compromise  in  consequence  of  Mahomed  Hcseui's  not  having 
appealed. 

The  decree  of  the  Principal  Sadder  Ameen  of  the  28th 
Septendber  1864,  upon  the  trial  after  the  remand,  and  the 
deeree  of  the  High  Gonrt  of  the  10th  Janaary  1866,  by  which 
ibat  decree  was  upheld,  ought  to  be  reversed .  Mr.  King's  share 
ef  the  amonnt  claimed  has  already  been  disposed  of  in  conse* 
qnence  of  his  not  having  appealed  against  the  first  decision' 
of  the  iPrincipal  Sadder  Ameeti  of  the  8th  day  of  March  1862. 
Their  Lordships  are  of  opinion  that  the  plaintifCs  Jumeela 
and  Summnnt  Koonwraee  are  not  entitled  to  recover  from 
the  defmidant  Mnlieeka  more  than  three^foartfas  of  the 
obe-foarth  of  the  deaiand  which  has  not  been  satisfied  by  tbe 
compromise,  or,  in  other  words,  tkree-sixteentfas  of  the  whole 
anumntclaiated,  but  that  they  are  entitled  to  a  decree  against 
her  as  representative  of  the  said  Syud  Mahomed,  deceased, 
for  tiiree.'sizteenihs.6£  the  amount  sued  for,  and  three-sixteenths 
of.the  costs  incurred. iti  the  lower  Courts  prior  to  the  appeal 
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to  thd  High  Coart;  of  the  IStb  Febmufy  1865^  to  bd  pftid 
oat  of  the  property  of  the  said  Synd  MaUomadi  deceased; 
other  than  the  12-aQaa  share*  6r  three^^nrths  theiWi  to  whkdl 
the  said  oomproiniiiei  relatedi  and  that  the  decree  of  thf^  Hi)^ 
Court,  of  the  31st  day  of  May  1864,  ougfab  to  be  ^rmed^ 
bat  tbat>  in  consequence  of  the  compikkiiisey  it  ah^akl  to 
modified  as  to  the  costs* 

Considering  also  the  mode  in  which  so  large  ^m  aitaooiiV  ol 
dower  was  settled  by  the  deceased  withont  Mosy  Wf  itongi  JmhI  the 
uncertainity  which  existed  as  to  whether  payment  of  it  w^wld 
amoant  to  a  due  administratiott  o£  aas^tsj  We  tiiink  (dial  the 
defendant  Malieeka  was  jasti&ed  in  ifei)ist.ialg  the  suit  md 
taking  the  opinion  of  the  Coart|.and  that  ehe  ooght  idbd  at 
liberty  to  retain  her  o6st8  inchrved  in  the  seireral  proesedbigsr  itf 
this  Quit,  and  in  the  appeals  to  Her  Majesty  in  Oontteil^  out  M 
any  assets  of  the  said  Syad  Mahomed  in  her  hands  aflietf 
satisfaction  of  the  sums  awarded  against  her  in  thid  suit ;  and 
that  such  costs  take  priority  of  tU  claims  by  Inheritanca  to  waj 
portion  of  snch  assets. 

Upon  the  whole  their  Lordships  will  hothbly^adTise  Her 
Majesty  that  the  deoree  of  the  High  Court  of  the  81st  of  May 
1864  be  affirmed,  except  so  far  as  the  defendant  Malieeka  id' 
thereby  ordered  to  pay  costs  and  intereit  tb^^oni  and  that  the 
plaintiffs  Jameela  aad  Sammunt  Koonwar^  do  veooref 
i^gainst  the  defendant  Malieeka,  as  representative  of  the  latd> 
Syud  Mahomed,  deceased,  three^sixteeoth^  of  the  eosti  and 
interest  awarded  by  the  said  last^meatiofied  decree^  to  be  pBdd 
out  of  the  assets  of  the  late  Syud  Mahomed,  deoeAsed,  other 
than  that  portion  thereof  to  which  the  said  doi^i^omiae  ralabto  } 
that  the  ja4gment  of  the  Principal  Sadder  Ameeu  of  the  28tb 
day  of  September  1864,  and  the  judgment  and  deeree  ^  tibe 
High  Court  of  the  10th  of  January  1866|  so  far  ss  Ussy  rehite 
to  the  defendant  Mulleeka,  bd  rerersed  with  costs  of  the  appeal 
to  the  High  Court  of  the  18th  of  February  L865,  and  that 
it  be  decreed  that  the  plaintiffs  Jumeela  and  SuiMiiuit 
Koonwaree  do  recover  against  the  defendant  Mulloek  as 
representative  of  the  late  Syud  Mahomed,  deceased,  tiiree- 
sixteenths  of  the  whole  amount  claimed  in  the  suit,  and  threes 
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sixteenths  of  the  costs   incurred  by  the  plaintiffs  in  the  lower        ^^^2 

Court  prior  to  the  appeal  to  the  High    Court   of  the   13fch   of    MuesASioT 

February  1865,  the  said  portions  of  the 'amount  claimed,  and    M^^^"«ka 

of  the  said  costs,  to  be  paid  out  [oi  the  property  of   the   late    MnssAMur 

Syud  Jlahomed,  deceased,  other   than    that  portion  thereof  to      ^*""^* 

which  the  said  compromise  relates,  and   that    such   decree  ba 

without   prejudice   to  the  rights,  if  any,   which  the  defendant 

Mulleeka,  or  any  of  the   heirs   of  the   late    Syud   Mahomed, 

may   have   against  the   said   defendant   Mahomed  Hossein  in^ 

consequence  of  the  execution  or  satisfaction  of  the  said   decree 

and  thit  the  defendant  Malleeka  be  at  liberty   to  retain  her 

costs  of  all  the  proceedings  in  the  suit,  and  also   of  the  appeals 

to  Her  Majesty  in  Council,  out>  of  any  assets  of  the  said  Syud 

Mahomed,  deceased,  in  her  hands,  after  satisfaction  of  the  sums 

awarded  against  her  in  this  suit  in  preference  to  all  claims  by 

inheritance  to  such  assets. 

And  their  Lordships  order  that  each  of  the  plaintiffs  Jumeela 

and    Bummunt   Koonwaree,    and   the  defendant  Mulleeka,  do 

bear  her  own  costs  of   the  above-mentioned   appeals   to    Her 

Majesty  in  Council. 

Decree  varied. 

Agents  for  appellant :  Messrs.  J.  H.  and  H.  B,  Henderson. 
Agent  for  respondents  :  Mr.  Wilson. 


GOPEB  LOLL,  Mankier  op  thb  Estate   op   Gowsawmy  Gibdhaeeejbb       -p  qw 
(Plaintiff)  v.  MUSSAMUT  SREB  CHUNDBAOLEB  BUHOOJEE,        1872 
Widow  of  Sbeb  Luchmunjeb  (Defendant).  -Niw.  30. 

[On  appeal  from  the  High  Court  of  Judicature,  N.  W.  Provinces,  Agra.] 
Hindtk  LaW'-'ddopttoiv^InherUaahc^^Fractice-'Caae  on  the  VleoMngs. 

A  second  adoption  cannot  take  place  in  the  lifetime  of  the  first  adopted 
8OQ. 

Where  the  son  of  the  son  first  adopted  sued  as  heir  of  the  second  adop- 
ted  son  to  obtain  the  property  left  by  him,  and  the  suit  throughout  was 
contested  with  respect  to  his  claim  as  heir  of  that  second  adopted  8on,feei<i, 
the  plaintiff  could  not,  on  appeal,  shift  his  ground  and  regard  the  second 
adopted  son  as  a  trespasser,  and  seek  to  recover  the  property  on  the 
ground  of  its  having  belonged  to  the  ancestor. 

•  P/tfwn<:— Thb  Eight  floN*BLB  Sib  J.  W.  Oolivile,  Sir  B.  Pbacock, 
Sir  M.  E  Smith,  Sib  B.  P.  Oollibb,  and  Sib  L.  V^tu 
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1872  This  was  an   appeal  from  a    decree    of    the  High    Court   at 

GoPBB  Loll  -A.gra,  dated  11th    April  1868,  overruUing  a  decree    of  the  Prin- 
V-         cipal  Sudder  Ameen  of  A^fra  of  24th  December  1867. 

MUiSAMUT  . 

tiBss  The  suit  was    brought  by    Girdhareejee,  claiming  as  heir  of 

HuHoojBB.   ^^®  Luchmonjee,  to    recover  from  the  respondent,    as  widow  of 

Lnchmnnjee,    temples  and  personal  property  belonging  thereto^ 

which  he  contended  she  had  forfeited  her  right  to  on  account  of 

her  haying  committed  waste. 

The  case  as  stated  in  his  plaint  was,  the  one  Damoodnrjee  was 
the  owner  of  the  property  in  dispute,and  died  leavingtwo  widows^ 
to  whom  he  gave  power  to  adopt  sons  ;  that  one  widow.Lucfamee, 
adopted  Gobindjee,  the  father  of  the  plaintiff,  and  that  the  other, 
Charmuttee,  subsequently  adopted  Luchmuo jee,  the  husband  of 
the  respondent. 

It  is  unnecessary  for  the  purposed  of  this  appeal  to 
detail  the  defences  set  up  by  the  respondent  as  to  the  plaintiff 
not  having  been  duly  adopted,  and  as  to  the  property  not  having 
come  to  Luchmunjee  by  inheritance  from  his  father  :  all  that  it  is 
necessary  to  state  is  the  title  set  up  by  the  plaintiff's  pleadings 
in  which  he  ^claimed  the  right  to  succeed  to  the  exclusion  of 
the  respondent  (as  a  widow  comm'tting  waste)  on  the  ground  that 
he,  as  the  son  of  the  first  adopted  son,  was  entitled  as  heir  of 
Luchmunjee,  as  also  an  adopted  son. 

The  father  Damoodurjee  died  in  1825,  and  Luchmunjee^  what- 
ever his  title  was,  had  held  possession  for  many  years. 

The  High  Court,  without  going  into  the  question  of  the 
defendant's  title,  held  that  the  plaintiff  established  no  right  of 
inheritance  to  Luchmunjee,  as  there  could  not  be  two  adopted 
sons.  They  also  considered  the  questions  of  fact  raised  as  to 
the  adoption  of  the  plaintiff  ;  but  their  findings  on  these  points 
are  irrelevant  to  the  present  case. 

The  plaintiff  appealed  to  Her  Majesty  in  Council, 

Mr.  Forsyth,  Q.O.,  and  Mr.  Pontifex  for  the  appellant 
contended  (in  addition  to  arguing  as  to  other  points  which 
are  not  alluded  to  by  the  Judicial  Committee^  and  could  not 
arise  under  their  finding  on  the  points  of  law)  that  the  double 
adoption  was  good^  and  that  all  the  history  of  the  family  showed 
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that  Luchmnnjee's  adoption  had  been  reoognized  as  valid^  and        1872 
that  the  widow,  who  had  relied  upon  her  husband  having  be©n  ^  _^  r      ' 
duly  adopted,  could  not  be  heard  to  dispute  the  adoption.    They         ^• 
also  contended  that^  as  the  property  had  belonged  to  Damoodurjee,       Sbeb 
then,  if  Luchmunjee  had  not  been  properly  adopted,  the  appel-  C^ndeaoleb 
lant,  as  Damoodurjee's  heir^  was  entitled. 

Mr.  LeitJh  Mr.  Comie,  and  Mr.  Campbell  for  the  respondent 
contended  that  the  question  as  to  invalidity  of  a  double  adop. 
tion  was  concluded  by  RungamaY.  Atchama  (1) ;  and  if  a  second 
adoption  by  Oamoodurjee  would  have  been  bad  during  the  life 
of  another  adopted  son^  a  second  adoption  by  his  widow,  who  in 
fact  derived  authority  solely  from  the  husband*,  would  be  equally 
bad.  There  was  here  no  estoppel ;  there  was  a  claim  that  Luch- 
munjee was  legally  adopted  ;  but  if  so,  the  plaintiffs  father  could 
not  have  been.  All  statements  aa  to  the  adoption  of  lAUohmunjee 
were  accompanied  by  assertions  as  to  the  plaintiff's  father 
having  no  claim.  The  whole  case  for  the  plaintiff  on  the 
pleadings  being  founded  on  a  claim  to  succession  to  Luchmunjee 
he  was  not  now  entitled  to  change  his  position  and  deny 
Luchmunjee  being  in  as  of  right,  and  to  claim  as  heir  of  Damoo* 
durjee^ 

Mr.  Forsyth  in  reply. — Even  if  the  case  he  not  put  so.  high 
as  estoppel,  there  have  been  such  admissions,  and  the  defence 
taken  has  been  such,  as  to  entitle  the  plaintiff  to  substantial  relief* 
and  whether  he  claims  as  heir  of  Damoodurjee  or  not,  the  defend- 
ant could  not  be  prejudiced,  as  no  further  evidence  would  have 
been  required  if  the  case  had  been  originally  framed  for  that  relief. 

Their  Lordships  delivered  the-  following  judgment  :— 
This  was  a  suit  brought  to  recover  possession  of  a  temple 
and  certain  jewels  and  valuables  held  therewith.  The  plaintiff 
claimed  as  heir  of  one  Luchmunjee.  He  endeavored  to  prove 
his  heirship  in  this  way.  He  asserted  that  his  grandfather 
Damoodurjee  had  two  wives,  Luchmee  and  Charmutee;  that, 
shortly  before  his  death,  he  gave  a  power  to  his  wives  to  adopt 

(l)4Moow'sI.  A.,  1. 
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1872  two  sons ;  tbat,  after  his  death,  his  first  widow  Luchme*  adopted 
GoPEB  Loll  Qobindjee,  the  father  of  the  plaintiff ;  that  some  four  years 
„    ^'  afterwards,    the  second  widow   Charmuttee  adopted  La<AinaD. 

MUSSAUUT 

SsEB  jee,  through  whom  the  plaintiff  claims.  The  plaintifE  asserts 
^Buaoojse!"  ^^^^>  ^^  *^®  ieskth  of  Luchmunjee,  who,  according  to  his  case, 
was  his  uncle,  he  became  the  heir  to  Luchmunjee,  who  was  in 
possession  of  the  property.  He  admits  that  the  defendant,  the 
widow  of  Luchmunjee,  had  a  life-interest  in  the  property,  but 
he  alleges  that  she  had  forfeited  that  life-interest  by  committing 
waste. 

The  Principal  Sudder  Ameen  found  in  effect  that  the  plaintiff 
had  proved  the  whole  of  his  case.  The  High  Court  reversed  the 
decision  of  the  Principal  Sudder  Ameen  :  they  expressed  them- 
selves by  no  means  satisfied  that  the  defendant  had  forfeited  the 
property  by  committing  waste  ;  but  they  deemed  it  unnecessary 
to  decide  this  question,  inasmuch  as  they  came  to  the  conclusion 
that  the  plaintiff  had  failed  to  prove  his  heirship  to  Luchmun- 
jee. They  were  by  no  means  satisfied  that  the  plaintiff  proved 
all  the  facts  on  which  he  relied  :  but  they  came  to  the  conclusion 
that  assuming  all  those  facts  to  bo  proved,  as  the  plaintiff  alleged 
them>  still  in  point  of  law  his  case  failed  for  this  reason,  that^ 
aooording  to  Hindu  law,  there  cannot  be  two  valid  successive 
adoptions*  and  that  the  first  widow  having  adopted  a  son  Gobind- 
jee,  the  second  widow  could  not,  while  Gobindjee  was  alive^ 
make  another  valid  adoption. 

The  question  of  successive  adoptions  was  ar^ed  very 
elaborately,  and  very  carefully  considered  in  the  case  of 
Bungamav.  Atchama  {!),  and  since  the  decision  of  that  case, 
whatever  doubts  may  have  been  entertained  on  the  question 
before^  it  must  be  considered  as  settled  law  tiiat  a  man  cannot, 
while  he  has  an  adopted  son  living,  adopt  another  son^  And  in 
their  Lordships'  opinion  it  follows  od  principle  that  a  man  cannot 
delegate  to  others,  to  be  exeroised  after  his  death,  ftny  greater 
powerthan  he  himself  possessed  in  his  lifetime;  and  that  inas- 
much «3  he,  Damoodurjee,  oould  not,  one  adopted  son  being 
living,  adopt  another,  his  second  widow  Charmattee  could  not, 

(1)  4  Moore's  I.  A.,  1. 
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t)y  vii»tare  of  any  auttority   delegated   from  bim,  adopt  a  son       ^^^^ 
while  an  adopted  son  was  still  living.                                                  Gopsb  Loll 
Their  TiOrdships  therefore  concnr   with  the  judgment  of  the    mubbImot 
Hiffh   Court,    which    amounts    to  this,  that    assuming  all    the       ^^"* 

Y       ,  °  ,      CHUNDRAOLBB 

plaintiff's  facts,  as  he  alleges  them   in  his  own  favor,  still  that  in    Buhoojbe. 
point  of  law  the  second  adoption  was   invalid,  and  that  conse- 
quently there  was  no  relationship  between  him  and  the  second 
adopted  son  Luohmunjee  under  whom  he  claims. 

That  being  so^  their  Lordships  do  not  think  it  necessary  to 
give  an  opinion  as  to  whether  the  facts  on  which  the  plaintiff 
relies  have  been  substantiated  or  not*  Assuming  them  to  haye 
been  sabetantiated,  his  casein  point  of  law  fails. 

^  It  has  been  argued  on  the  part  of  the  appellant  that  tke 
defendant  in  thia  case  is  estopped  from  setting  np  the  tme 
facts  of  the  case^  or  oven  asserting  the  law  in  har  UiTov, 
inasmuch  as  she  has  represented  in  former  suite  and  in  varioui 
ways,  by  letters  and  by  her  actions^  the  Lochmnn jee  was  the 
adopted  son  of  Damoodurjee  adopted  by  Damoodurjee's  widow* 
his  motber.  But  it  appears  to  their  Lordahips  that  there  ie  no 
estoppel  in  the  case.  There  has  been  no  misrepresentatipn  C9k 
the  part  of  Luohmunjee^  or  the  def eodant,  on  any  matter  of  fact^ 
She  is  alleged  to  have  re|)re8e3ited  thai  Luehmnnj/se  was 
adopted.  The  plaiatifi's.oase  is  that  Luohmnnjea  was  in  fact 
adopted.  So  far  as  the  fact  is  concerned,  there  is  no  misrepresent- 
aticn.  It  comes  to  no  BAore  than  this,  that  she  has  arrived 
at  a  conclusion  that  the  adoption  whitA  is  admitted  in  fact  waa 
valid  in  law,  a  condasion  whioh  in  their  Lordships'  judgment 
is  erroneona;  but  that  oreatea  no  estoppel  whatever  between  the 
parties* 

It  may  farther  be  observed  that,  if  Luchmwnjee's  statement 
is  to  be  taken^  it  most  be  taken  as  a  whole;  and  what  he  asserts, 
is  that  he  was  validly  adopted.  Bat  if  he  was  validly  adopted 
it  follows  thai  the  plaintiff  was  invalidly  adopted  ;  and  therefote 
in  this  view  of  the  case  it  appears  to  their  Lordships  that  no 
reliance  can  be  placed  upon  this  question  of  estoppel. 

It  has  indeed  been  further  argued  that,  even  putting  it  not  so 
high  as  estoppel,  still  the  plaintiff  has  been  misled,  by  various 
representations  made  by  the  defendan  t^  into  framing  his  suit  as 
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^^y^       it  is  now  framed.    If  that  were  so,  it  wodd  not  empower  their 

GopEB  Loll  Lordships  to  depart  from  the  rale  which  has  always  prevailed 

MuMAMUT    *^*^  *  ^^^  ™"^^  recover  according  to  his  allegations  and  his 

Sbik        proofs.     It  wonld  not  enable  their  Lordships  to  allow  (as  the 

^^Buaoon^  appellant  asks  them  to  allow)  an  entirely  new  case  to  be  now 

brought  forward  before  them^  which  is  not  even  set  up  or  hinted 

at  in  the  plaint. 

The  new  case  sogp^ested  appears  to- b&  that,  assaming  an  invalid 
adoption  of  Lncbmnnjee,  and  treating  Lnohmnnjee  as  a  mere 
trespasser^  still  the  plaintifiE  could  recover  by  proof  of  bis  title 
from  Damoodnrjee.  Whether  he  has  such  a  case  or  not»  their 
Lordships  do  not  think  it  necessary  to  decide^  bot  they  feel 
themselves  bound  to  say  that  that  case  cannot  be  gone  iato, 
inasmuch  as  it  has  not  been  set  up  in  the  plaint.  Their  Lordships 
do  not  desire  to  coostrue  plunt&  with  any  extreme  strictness  or 

techBicalitj,  bat  it  would  manifesty  be  extremely  inconvenient, 
and  certainly  contrary  to  their  practice,  to  allow  a  case  to  be 
raised  here  which  is  entirely  different  from  tho  one  which  has 
been  previously  insisted  upon^ 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
decree  of  the  High  Court  is  right,  and  ought  to  be  affirmed. 
Their  Lordships  understand  the  High  CSourt  simply  to  have 
ruled  that  the  plaintiffs  had  failed  to  prove  the  title  on  which 
they  sued^  that  the  Principal  Sadder  Ameen's  decree  oughtr 
therefore  to  be  reversed,  and  the  suit  dismissed  with  oosts«.  But 
inasmuch  as  the  formal  decree,  which  simply  orders  that  the 
appeal  be  decreed  with  costs,  and  the  decision  of  the  Principal 
Sudder  Ameen  reversed^  may  hereafter  lead  to  some  doubt  as  to 
what  was  really  deeded  by  the  High  Court,  their  Lordshipa 
think  that  the  formal  decree  should  be  varied  by  ordering  thafe 
the  decision  of  the  Principal  Sadder  Ameen  be  reversed^  and  the 
suit  dismissed  with  costs  in  bith  Courts;  and  theur Lordships 
will  humbly  advise  Her  Majesty  to  this  effect*  The  appellant^ 
must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 

Agents  for  appellant :    Messrs.  Tucker ^  Neur,   and  Langdale. 

Agent  for  respondent:  Mr.  Wikon. 
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APPELLATE  CIVIL. 


Be/ore  Mr.  Justice  Phear  and  Mr-  Jusliee  Alntlk. 

BAJAH  BAM  NABAIN  SINGH  (Pi,mhtiw)  v.  PBRTUM  SINGH  akb     ,  *^'' 

#Tx  \  *  June,  zu, 

OTHBRS  (DjBFKNDANTs)*  *  - 

Hind»  LoM^Impartihle  Baj-^MUahahara  LaiXh^AUmation  ^  Father--- 
Content  of  Son^ 

Where,  in  a  pari  of  the  oonntry  the  general  law  of  Which  is  the  Mitakshara^      five  also 
B  Ottstom  exists,   with  regard  to   aBoestral  immoveable  property,  that  it  i*  not  I8B.L.B  451* 
partible   among  the    members  of  the   joint  familj)   but   desoends   from  the 
father  to  his  eldest  son,  the  father  cannot  alienate  such  property  without  the 
conouFrenoe  of  his  son,  unless  such  ali«nation  is  justified  by  family  neoessity. 

This  was  a  suit  for  kbas  possession  of  Ruttnnpore  and  other 
manzas  in  Perganna  Gundhore,  after  setting  aside  a  bond^  a 
letter  of  assignment,  and  a  potta  for  a  term  of  eleven  year.^, 
ezeoated  by  Bajah  Mofaendernath  Singfa^  the  father  of  the 
plaintiff,  on  the  ground  that  the  property  in  dispute  was  the 
anoestrai  property  of  the  plaintiff,  that,  according  to  the  Mitak. 
shara  law  and  the  cast6m  of  primogeniture  which  was  prevalent 
in  the  family,  the  plaintiff's  father  had  no  right  to  alienate^  and 
that  therefore  the  plaintiff,  as  the  eldest  son  and  born  during  the 
lifetime  of  his  father,  was  entitled  to  recover  possession^  The 
plaint  stated  that  the  plaintiff's  father  was  incapable  of  manag. 
iog his  affairs;  that  the  defendants,  Pertum  Singh  and  Nawab 
Singh,  in  collusion  with  one  Gujjadhur,  who  had  great  influence 
over  the  plaintiff's  father,  obtained  from  him  for  a  nominal 
cofwideration  of  Rs.  10,000,  by  way  of  zur-i-peshgi,  a  potta 
upon  an  inadequate  jumma  of  the  land  in  dispute,  in  favor  of 
Badhay  Singh  and  Mudhoo  Singh,  the  grandsons  of  the  said 
Pertum  Singh,  and  Nuckhoo  Singh  and  Mahal  Singh,  the  sons  of 
the  said  Nawab  Singh,  a  bond  in  their  own  favor  for  securing  the 
principal  sum  with  interest,  and  a  letter  of  asignment  in  favor  of 

*  Begnlar    Appeal,  No.     40   of    1872,   from    a  decree  of   the   Judge     of 
Bhaugulpore,  dated  the  11th  October  187*2. 
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1878         tte  leasees,  Eadtay  Singh  and  others,  assigpriing  tbe  rent  towards 


Kajah  Ram    payment  of  the  interest  due  on  the   bond  ;  that  according  to  the 

Nabain  Singh  custom  of  the  country,   the  three  deeds  were  several  parts    of 

Pertdu      o^^   a^d   ^^^  ^™^  mortgage    transaction ;    that  the  debt  was 

BiNQH.       incurred  without  legal   necessity,  and    therefore  the  plaintiff's 

father  had  no  power  to  alienate  immoveable  property ;  that  the 

property  in  dispute  formed  portion  of  an  impartible  raj ;  and 

that  the  plaintiff  was  entitled  to  recover  possession  thereof. 

The  defendants  Badhay  Singh  and  others^  the  lessees,  stated 
{inter  alia)  in  defence,  that  the  potta,  dated  21st  Asar  1268  F.S. 
(13th  July  1861),  was  for  a  limited  term  of  years,  and  not  in 
the  nature  of  a  zur-i-peahgi  lease ;  that  the  bond,  dated  22nd 
Asar  1268  F.S.  (1 4th  July  1861;,  did  not  contain  any  condition 
for  the  hypothecation  of  the  property  in  dispute  ;  and  that  the 
potta  was  granted  in  good  faith  for  the  better  management  of  the 
zemindari  and  for  personal  benefit. 

The  defendants  Pertum  Singh  and  Nawab  Singh  stated  {inter 
alia)  that  the  plaint  disclosed  no  cause  of  action  ;  that  the  bond 
was  executed  by  the  plaintiff's  father  for  a  good  consideration  ; 
that  the  other  defendants  had   taken  the  lease  for    their   OWA 
benefit;   that  the  lease  was  executed  previous  to  the  bond,  and 
not  on   the    same    day;    that  these   transactions  were  separate 
and  independent;   and  that  the  lease  was  not  a  zur-p-peahgi  one^ 
The  Subordinate  Judge  found  that  the  lease,  bond,  and  letter 
of  assignment  formed  parts  of    the   same  transaction  ;  that  the 
lease  was  a  zur-i-peshgi  one  but    was   not   snch   a    transfer    Of 
ancestral  property  by  the  father,  as  under  the  Mitakshara  law 
would  entitle   the  son  to  sue   for  cancellation   thereof,  and  that 
the  loan  under  the  bond  was  a  bond  fide  transaction.     He  held 
that  the  bond    and    lease    could  not   be   interfered  with.     He 
accordingly  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.    Woodroffe  (Baboos  Romesh   Chunder     Mitter  and  Boodh 
Sen  Singh  with  him)  for  the  appellant. 

Mr.  0,  Gregory  for  the  respondentsRadhay  Singh  and  others, 
the  lessees. 
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Baboos  Chunder  Madhub  Ohose  and  Nilmadtib   Sen  for  the       *^^3 
respondents  Pertum  Singh  and  Nawab  Singh.  Bajah  Ram 

Mr.  Woodroffe  contended  that  there  was  not  sufficient  evidence  Narain  Singh 
to  show  that  there  was  legal  necessity  for  the  loan.  The  rent  Fbbtum 
i*eserved  by  the  ticca  lease  was  inadequate.  The  property  in 
dispute  formed  portion  of  an  impartible  raj.  The  father  had 
DO  right  to  create  an  incumbrance  on  the  estate.  There  is  no 
dispute  as  to  its  being  an  impartible  raj.  The  learned  Counsel 
cited  Maharani  Hiranath  Koer  v.  Baboo  Bamnarayan  Singh  (1), 
Katama  Natchier  v.  The  Bajah  of  Shivagunga  (2),  Nilkristo 
Deb  Barmano  v.  Bir  Chandra  Thakur  (3),  and  Beer  Pertab 
Sahee  v,  Maharaja  Bajender  Pertab  Sahee  (4). 

Mr.  0.  Gregory  contended  that  the  bond  did  not  create  any 
incumbrance  on  immoveable  property.  The  ticca  lease  was  a 
separate  transaction.  There  was  acquiescence  on  the  part  o£ 
the  plaintiff.  His  cause  of  action  arose  when  Eadhay  Singh  and 
others  took  possession  of  the  property.  He  cannot  now  contest 
the  validity  of  the  lease.  The  case  of  Maharani  Hiranath  Koer 
V.  Baboo  Bamnarayan  Singh  (1)  is  not  applicable  to  the  present 
suit.  The  property  in  dispute  not  being  a  joint  family  pro- 
perty, the  plaintiff  is  bound  to  show  that  his  father  could  not 
alienate. 

Baboo  Chunder  Madhub  Ghose  contended  that  there  was  no 
cause  of  action  against  Pertum  Singh  and  Nawab  Singh.  The 
plaintiff  has  failed  to  prove  that  the  transaction  was  a  nominal 
one: 

Mr.  Woodroffe^  in  reply,  cited  Sbree  Bajah  Yaunmula 
Venkayamah  v.  Stree  Bajah  Yaunmula  Boochia  Vanlcondora  (5). 

The  judgment  of  the  Court  was  delivered  by 

PflBAB,  J. — With  regard  to  the  principal  issue  of  fact  in  this 
case,  we  concur  in  the  finding  of  the  lower  Court.     It  appears 

(l;  9  B.  L.  R,,  274.  (4)  12  Moore's  I.  A.,  1. 

(2)  9  Moore's  I,  A.,  539.  (5)  13  Mooro'a  I.  A.,  333, 

(3)  3  B.  L.  R.,  P.  C,  13  5  S.  C,  12. 
Moore's  I.  A.,  523. 
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1679        to  us  thai  tbe  granting  of  the  ticca  potta^  and  the  execntion  o£ 

IUjah  bam  the  bond,  were  but  two  steps  in  one  transaction  by  which  the 

NABAiKSmaa  pj^-jj^^jg>g  f^th^r  secured  to  the  bond-holder  at  least  the  rep«y- 

PBRTxnt      ment  of  the  interest  stipulated  for  in  the  bond,  by  means  of  the 

^^^^'      rents  reserved  in  the  ticca  lease.    It  is  almost  impossible,  I  think, 

to  take  any  other  view  of  the  matter.    The  story  set  up  by  the 

defendant,  amounting  really  to  a  statement  on  the  part  of  the 

bond-holder  and  tho    ticcadarSy  relatives  on  intimate  terms  of 

association    with    each   other  as  they  were,  that  each  was  quite 

ignorant  of  the  dealing  of  the  other  with  the  plaintiff's  father, 

is   entirely   unworthy   of  credit.     And   then  there  is  the  very 

significant  fact   that  the  period  of  the  lease  just  exceeds  the 

period  of  maturity  of  the  bond-debt,  if  I  may  use  the  term,  i.e., 

by  two  Or  three  months  only  :  eleven  years  was  the  period  in  one 

case,  and  ten  years  and  three-fourths  in  the  other.    We  agree  with 

the  Subordinate  Judge  that  this  was  one  transaction,  and   we 

think  that  it  has  the  character  of  a  mortgage  transaction  to  the 

extent  which  I  have  mentioned.    It  was,  therefore,  clearly,  for 

the  period  during  which  the  ticca  potta  was  expressed  to  endure, 

an  inctibrance  upon  the  estate. 

We  also  think,  on  the  evidence  which  has  been  brought  before 
ns,  that  the  ticca  rent  reserved  by  the  potta  was,  as  the  plaintiff 
terms  it,  an  inadequate  rent.  The  jummabandi  papers  proved 
by  the  plaintiff's  witness,  the  patwari,  coupled  with  his  own 
testimony,  is  prima  facie  evidence  at  any  rate,  going  to  show 
that  the  assets  of  the  property  which  was  the  subject  of  the  ticca 
lease  amounted  to  somewhere  about  Rs.  4,000  per  annum, 
during  pretty  nearly  the  whole  period,  and  this  evidence  has  not 
been  met  by  the  defendants  in  any  way  whatever.  It  is  obvious 
that,  if  this  evidence  was  untrue,  the  defendants  had  the  very 
Ibest  possible  means  in  their  power  of  showing  that  it  was  so.  The 
ticcadars  for  some  nine  years  previous  to  suit  had  been  the  actual 
receivers  of  the  rents  and  profits  of  this  estate.  They  could 
have  shown  to  a  pice  what  it  was  that  they  realized  during  the 
whole  of  that  period.  They  have  in  truth  given  no  evidence  as 
to  the  amount  of  rents  and  profits  which  they  realized.  To 
my  mind  the  conclusion  is  inevitable  that  the  case  of  the  plaintiff 
in  this  respect  is  a  true  one.    I  therefore  think,  not  only  that 
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tlie  Original  transaction  was  a  transaction  haying  the  cliaoraoter        1^ 
of  a  mortgage,  a   transaction    which    had    for    its  purpose  at  Bajah  RliT 
any  rate   to    secure    to  the  bond-holder    the  payment    of    tho  ^^^''^Su'flH 
interest  dne  on    his  bond,    bat    also    that    the    ticca    itself      I'bbtum 
was  a   grant  of  a  very  beneficial    character   to  the  grantee  ;  so      ^^^®" 
that   the    grants    independently  of   its    forming  part    of    the 
mortgage  transaction,  would  be  an  incumbrance  upon  the  estate. 
In   other  words  the  incumbrance    effected  by  the  assignment  of 
the  ticea  rent  to  secure  the   payment  of  the  interest  on  the  bond 
was  increased  by  reason   of  the  inadequacy    of  that  rent.    With 
this  view  of  the  facts  of  the    case,  it  remains    to  be  considered 
whether  the  plaintiff  had  a  right  to  ask  lor  possession  and  enjoy- 
ment of  the  property  free  of  these  incumbrances  which  his  father 
had  put  upon  it. 

Thus  we  come  to  the  question  whether  the  father  held  and 
enjoyed  the  property  with  the  incidental  power  of  alienating  or 
incumbering  it  as  against  his  successors* 

It  is  perhaps    somewhat  unfortunate  that  no  issve  of  fact  was 
distinctly   raised    in    the    Court     below   for   the    purpose   of 
ascertaining    the  nature  of  the  father's  proprietary  right  in  this 
property^    But  we   have    it  asserted    in    the   plaint^   and  not 
contradicted  by  the  defendants,  that  the  property  in  question  had 
descended  to  the  plaintiff'^s  father  from  his  father.    It  was  there^ 
fore  in  tbe  hands  of    the  plaintiff's  father  an  ancestral  property 
as  distinguished  from  a  self-acquired  property  >  and  its  incidents 
and  the  rules  which  would    govern  its  descent,  would    therefore- 
be  those  prescribed    by  the  general  law  of  the  land  in  that  part 
of  the  country,    namelyt  by  the   Mitakshara    law,  excepting  so* 
far  as  that   might  be    controlled  or  overridden  by  the  operation- 
of  an  established    custom  or   other  special    authority.    And  in* 
the  absence '  of  any  such    exceptional  disturbing  force,  I    need' 
hardly    say  that  one  of  the    incidents  of  ancestral  property  in 
the  hands  of    the  father  (as  I  have    just  observed    this  property 
was)  would  be  that   he  would  have  no   power    of  alenation  or  of 
incumbering    as  against   any  members  of    the  family  who  were- 
joint  with  him  in  respect  of  his  property. 

Now,  admittedly,  the  present  plaintiff  was  born  during  the  life* 
time  of  his  father  and  while    the  father  had  this  property  ;  aod! 
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1873       therefore  by  the    Mitakahara  law,    if  it    operated    uncontrolled' 

Bajah  Ram    ^^^    plainti£E   immediately    became  joined    with   his  father    as 

NhbainSingh  regards  right  to  his    ancestral  property,    and  any    alienation  or 

FsBTUai     incumbrance  which  the  father  at  any    time  should  make  without 

iNGH.      jjjg  concurrence  would  be   void  as    against    him,    unless    it  was 

justified  by  family  necessity. 

In  this  way  I  think  we  have  reached  a  point  in  the  case,  at 
which  we  must  enquire  whether  there  has  been  any  established 
custom  or  any  other  established  authority  proved  such  as  had 
the  effect  of  oveariding  the  general  law^  the  Mitakshara  law, 
which  otherwise  would  govern  the  incidents  and  descents  of  this 
property. 

Some  such  custom  or  authority  has  beeu  made  out  to  a 
certain  extent,  or  rather  we  must  take  it  that  there  is  in  this 
case  something  of  the  kind  active.  For  the  plaintiff  in  his 
plaint  asserts  that  this  property  is  impartible  amongst  the  mem- 
bers of  the  joint  family,  and  descends  from  the  hands  of  the 
father  to  those  of  the  eldest  son,  if  he  has  sons,  and  so  on  :  in 
other  words  that  it  is  not  in  auy  form  divided  or  distributed  in 
possession  amongst  the  members  of  the  joint  family*  This 
must  be  of  course  under  the  coercion,  and  as  the  effect,  of  soma 
authority  external  to  the  Mitakshara  law.  The  defendant 
does  not  deny  this,  and  consequently  we  must  take  that  as  a 
fact  in  the  case.  But  that  fact  doee  not  go  further  than  the 
plaintiff  has  asserted  it:  it  goes  no  further  than  the  result  which 
I  have  mentioned,  namely,  that  this  joint  family  property  is  not 
partible  amongst  members  of  the  joint  family,  but  goes  on 
the  decease  of  the  last  holder  to  the  hands  of  the  elder  member 
in  lineal  descent  of  the  joint  family.  If  theu  the  custom  or 
authority  has  this  effect,  and  so  far  controls  the  general  law^ 
but  does  not  go  further,  there  must  still  remain  the  other  inci- 
dents which  I  before  drew  attention  to,  namely,  one  amongst 
others,  that  the  holder  of  the  property  cannot  alienate  any  por- 
tion of  it,  excepting  for  a  family  necessity,  without  the  consent 
of  all  the  members  of  the  joint  family.  It  seems  to  me  that  in 
arriving  at  this  position,  we  have  the  authority  of  the  Privy 
Council  expressed  in  several  judgments  ;  in  particular  it  ia 
expressad  in  the  judgment  in  the  case  of  Slree  Bajah  Yaunmula 
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VmJeayamah  v.  Stree  Rajah  Yaunviula  Boochia  Vanhondora  (1)        ^8/3 

on  which  Mr.  Woodroffe  very  greatly  relied  yesterday.    Another  ■  Kajah  Ram 
case,  in  which  the  like  doctrine   has  been  lately  enunciated  by  a  NarainSikoh 
judgment  of  this  Court,   is   Maharani  Hiranaih  Koer  v.  Baboo      Pkrtom 
Bamnarayan    Singh   (2).     One   of  the  learned   Judges  of  this      ^'''*"' 
Court   who  pronounced  an  opinion    in  that  matter  differed  in 
regard  to  the  final  result  from  the  other  members  of  the  Court : 
but  it  seems  to  me  upon  the  best  consideration  which  I  have 
been  able  to  give  to  all  the  judgments   reported  in  that  case 
that  in  reality  he  did  not  materially  differ  from  the  other  Judges 
in  his  view  of  the  principles  which  ought  to  govern  the  case* 
He  appears  to   have  been  of  (pinion  that  the  property  which 
was  there  the   subject   of  suit  did   exist  in  the  condition  of 
separate  property  in  the  hands  of  every  successive  taker.     It  is 
possible,  I  think,  that  the  facts  and  circumstances  of  the  enjoy- 
ment of  a  particular   subject  of   property  may  be  such  as  to 
bring  about  this  result,  and  probably  a  peculiar  state  of  things 
in   this  reject   will  account  for  the  special   character  of  the 
judgment  which  was  given  by  the  Privy  Council  in  the  Tipperah 
case  (2) .     There  were  some  expressions  thrown  out  by  their  Lord- 
ships in  the  Privy  Council  in  the  Tipperah  case  (2)  and  by  some 
of  the  learned   Judges   who   gave  judgment  in   the  ease  of 
Maharani  Hiranath  Koer  v.  Baboo  Ramnarayan  Sing  (S)  which 
Be6m  to  imply  that  there    is    a   different   law    of    descent   in 
the  case  of  what  is  termed  a  separate  property,  from  the  law  of 
descent  in  the  case  of  joint  property.    I  do  not  myself  readily 
accept  that  view.     The  distinction  between  joint  property  and 
separate   property  nnder    the  Mittakshara  law  appears  to  me 
to   be  simply   of   a  temporary,    not  of   an  abiding,    character. 
Property  is  joint  when  it  ^belongs  to  all  the  members,  who   may 
be  many,  of  a  joint  family.     Property  is  separate  when  it  belongs 
only    to  one  member  of  a  joint    family  alone,  and  not  to  the 
others  jointly   with   him.     As   long   as  it    is  separate  and  in 
the  condition  of  self-acquired  property,   the  person  who  is  the 
holder  of   it  has   no  one  to  .consult  in  regard  to  the  disposal 

(1)13  Moore's  LA.,  833- 

(2)  3  B.  L.  R.,  P.  0„  13 ;  S.  C,  12  Moore's  I.  A.,  523. 

(3;9B.  L,R.274. 
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^^^  of  it  except  hitnself .  But  the  moment  it  passes  from  liis  hand 
Bajah  Ram  by  descent  into  the  hands  of  some  one  in  the  next  genera- 
NanainStnqk  tion,  it  becomes  joint  family  property— the  property  of  several 
Pbbtuh  person*  united  together  as  a  joint  family  with  regard  to  itr— 
the  property  of  a  new  joint  family  springing  from  a  new  root, 
and  it  continues  to  go  down  by  one  rale  of  descent  only.  As 
I  understand  the  matter^  there  is  substantially  no  different 
rule  prevailing  in  the  one  case^  and  in  the  other.  It  is  simply 
the  occurrence  of  a  fresh  starting  point  for  a  new  joint  family 
which  makes  the  distinction  between  the  two  cases.  While  the 
joint  family  endures,  there  is,  strictly  speaking,  no  qnestion  as 
to  succession  to  the  property.  The  joint  family  is  a  corporation 
in  the  sense  of  having  a  continuous  eaistence  notwithstanding 
the  death  of  individual  members  ;  and  it  is  now  settled  th«t 
under  the  Mitakshara  law  no  individual  member  of  the  family 
has  any  specific  interest  in  the  property^  or  the  power  of  creating 
any  for  himself,  independently  of  the  other  members  :  he  has 
only  a  right  to  insist  upon  a  partition  being  effected  by  afi. 
But  by  the  nature  of  the  case,  the  joint  family  must  eommena^, 
«nd  also  must  end,  when  it  does  end,  in  an  indrvidual  who  hoUs 
the  property  in  a  separate  condition.  If  this  individnal  dies 
without  becoming  the  root  of  a  joint  ^family,  the  HitaksbMk 
law  gives  an  irUerim  enjoyment  of  the  property  t^  his  femofe^ 
representatives,  when  there  are  any,  and  then  transfers  it  to 
a  collateral  heir  as  the  origin  of  a  a  new  joint  iamaly.  Tho^ 
the  Mitakshara  law  itself  does  nothing  to  keep  property  in 
the  condition  of  being  separate  property  throughout  a  seriea 
of  takers,  and  indeed  is  hostile  to  such  a  state  of  things.. 
If,  however,  in  any  given  case  property  is  so  situated  that 
it  does  pass  from  one  taker  to  another  taker,  just  in  tke  same 
condition  as  if  it  were  the  separate  self-acquired  property  of 
each  of  them  personally,  independently  of  the  family  elfimenlj 
then  this  result  I  conceive  can  only  be  brought  about,  if  at 
all,  by  the  operation  of  some  established  custom  or  authority 
controlling  the  general  Mitakshara  law.  The  Pk'ivy  Council 
appear  to  have  been  of  opinion  in  the  Tipperah  case  (I)  to 
which  I  have  already  alluded  that  soma  result  of  this  kind  arose 


(1)  3  B.  L,  B.,  P,  0.,  13 ;  S.O.,  12  Moore's  I.  A-,  523. 
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ont  of  the  state  of  facts  before  them.    Bat  in  the  case  which       W9 
la  now.before  us,  and  in  the  other  cases  in  this  Oonrt  to  which  Bajah  Bah 
I  have  just  referred,   there  is  an  entire  absence  from  the  facts  N^*^*^^'"'®* 
of  any  authority  or  custom,   if  any  there  could  be,  which  should     Pkrtum 
have  the  effect  of  making  the  property  separate  property,  and 
not  joint  family  property,  as  it  passess    into   the   hands    of  the 
successive  takers.    It  appears  to  'me  [then,  on  the  facts  with 
which  we  have  to  deal,  that  we  must   ieke  the  property  whicl^ 
is  the  subject  of  suit    to  have  been  ancestral  property,  which 
descended  with  the  joint  family  in  the  ordinary  way,  subject  to 
the  effect  of  an  established   custom  in  regard  to  its  pertibility 
amongst  the  existing  joint  members  of  the  family;  and  in  this 
view  of  the  facts  it    is    evident  that    the  father  had   no  power 
against  his  son,  who  was    unquestionably  joint  with  him  as 
regards    his  property,   to   alienate  or    incumber    the   estate, 
excepting  upon  a  justification  of  a  family  necessity.     No  such 
ground  justifying  the  father's  deeds  of  21st  and  22nd  Asar(13th 
and  14fth  July)  has  been  even  attempted  to  be  proved. 

The  result  to  my  mind  is  that  the  plaintiff  is  entitled  to  have 
it  declared  that  the  two  deeds,  the  ticca  potta  and  the  bond 
of  the2lstand  22nd  of  Asar  (13th  and  14th  July),  had  the 
effect  of  placing  an  incumbrance  on  the  estate,  and  that  the 
plaintiff  was  entitled,  to  have  possession  of  the  property  at  the 
time  of  his  father's  death  free  from  that  incumbrance.  The 
plaintiff  must  have  his  costs  in  both  the  Courts. 

Appeal  allowed. 


ORIGINAL  CIVIL. 


Before  Sir   Biehwrd  Couch,   Kt.yChief  Jnstiee,  and  Mr  Justice  Tontifets         1873 

•  Ma/reh  27  & 
KEDEBNATH    DUTT  and  another  (two    op    the  Dkfendahts)    v.      J«*»w  9. 

SaAMLOLL  KHETTRY  and  othbrs  (PLAiNTPrs)-  

EquUMe  Mortgage^Ui^regielered    Document^Evidence  Ad  (1    o/ 1872),     J/i^COT^ 
s.dl'-B^istration  Act  (VIII  of  IS71),8,17. 

The  defendant  deposited  certain  title^eeds  with  the  plaintiffasaecority  for 
the  repajment  of  Rs.  1,200  lent  him  hy  the  plaintiff  at  the  time  when  the  depo' 
«tt  was  made.  On  the  eyening  of  the  same  day,  the  defendant    by  way  of  farther 
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1873         secnrifcy,  gave  to  tbe  plaintiff  a  promissory  note  for  the  amoanfc  of  the  loan,  and, 
'  endorosed  thoreon  the  following  memorandum:— "For  the  repayment  of  the  loan 


"dutt^"    Of  Rs.  1.200  and  the  interest  due  thereon  of  the  within   note    of  hand,  I  hereby 
V'  deposit  with  'the  plaintiff*  as  a  collateral  seonrity  by  way  of  equitable  mortgagee 

Shamloll     |.iti3.^j30jjg  Qf  njy  property,  &o."    Beli   that  the    memorandum   did  not  requir 
registration. 

The  equitable  mortgap^e  was  complete  without  the  memorandum,  the 
memorandum  was  not  a  writing  which  the  parties  had  made  as  the  evidence  of 
their  contmct,  but  only  a  writing  which  was  evidence  of  the  fact  from  which 
the  contract  was  to  be  inferred. 

Appeal  from  the  judgmont  and  decree  of  Macpheraon,  J., 
dated  5th  February  1873.  The  suit  was  brought  for  a  declara- 
tion of  the  plaintiff's  righb  as  equitable  mortgage  of  certaia 
premises  situate  at  No.  11  in  Fukeer  Chand  Mitter's  Street 
at  Mirzapore  in  Calcutta^  for  an  account,  and  for  foreclosure 
or  sale  on  default  in  payment  of  the  amount  which  migh^ 
be  found  to  be  due  te  the  plaintiff  under  the  mortgage.  The 
plaintiff  stated  in  his  plaint  that  he  had  on  the  29th  o£ 
March  1871  lent  to  Woomachum  Banerjee,  one  of  the  defend- 
ants, Rs*  1,200;  that  Woomachurn  Banerjee  then  and  there 
deposited  with  him,  as  security  for  the  repayment  of  the  loaa 
and  by  way  of  equitable  mortgage,  the  title-deeds  of  the  pro- 
perty in  dispute'  and  further  gave  him  a  promissory  note  for 
the  amount;  that  at  the  time  of  making  the  promissory  note, 
Woomachurn  Banerjee  eudorsed  thereupon  the  following  memo- 
randum:— 

"For  the  repayment  of  the  loan  of  Rs.  1,200  and  the  interest  due 
thereon  of  tho  within  note  of  hand,  I  hereby  deposit  with  Baboo 
Shamloll  £Ihettry,  as  a  collateral  security  by  way  of  equitable  mortgage, 
title-deeds  of  my  property  situate  at  No.  11  in  Fukeer  G hand  Mitter's 
Street  at  Mirzapore  in  Calcutta ;" 

that  since  the  time  of  the  deposit,  the  title-deeds  had 
remained  in  his,  the  plaintiff's  hands;  that  in  execution  of 
a  decree  against  Woomachurn  Banerjee,  the  property  in  suit 
was  put  up  for  sale  by  the  Sheriff  of  Calcutta^  and  pur- 
chased on  the  28th  November  1872  by  the  defendants  Kedar- 
nath  Dutt  and  Madhub  Chunder  Boae,  who  had  full  notice 
of  the  plaintiff's  claim,    he  having   given  notioe    of  his  claim 
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in  a  letter  written  on  the  25th  Novebmer  1872  by  his  attorney  to       1873 
the  Sheri£F.     In  this  letter  the  attorney  wrote  : —  Kii>  bnath' 

„  I  have  no  objection  to  show  the  security  to  any  intendmg  puirchaser        Dutt 
who  will  caU  at  my  office."  BhaiTwll 

The  defendants,  the  purchasers,  denied  all  knowledge  of  the  Kbettbt; 
alleged  equitable  mortgage. 

The  plaintiff  stated  in  evidence  that  he  paid  the  money  to 
Woomachurn  Banerjee,  and  received  the  title-deeds  from  him 
at  8  o'clock  in  the  morning  of  the  29th  March  1871  ;  that  the 
promissory  note  was  not  given  till  the  evening  of  the  same 
day ;  and  it  was  contended  on  his  behalf  that  the  mortgage 
transaction  was  complete  in  the  morning. 

The  following  was  the  judgment  of 

MacpherSon,  J. — I  am  of  opinion  the  transaction  was 
complete  in  the  morning.  The  money  was  paid,  and  the  equit- 
able mortgage  was  completed  then  on  the  deeds  being  deposited. 
It  was  none  the  less  complete  because  the  defendant  Wooma- 
churn Banerjee  agreed  to  return  and  give  a  writing,  and  did 
return  and  do  so. 

His  Lordship  made  a  decree  in  the  plaintiff's  favor  of  a  sale 
oF  the  property. 

The  defendants  Kedarnath  Dutt  and  Madhub  Chunder 
Bose,  the  purchasers  at  the  execution-sale,  appealed  on  the 
following  grounds  Tamongst  others),  mz.,  that  the  terms  of  the 
equitable  mortgage  were  contained  in  the  memorandum  endorsed 
on  the  promissory  note,  and  that  parol  evidence  of  the  terms  of 
the  agreement  ought  not  to  have  been  admitted  ;  and  that  the 
memorandum,  being  unstamped  and  unregistered,  was  not  admis^ 
Bible  in  evidence. 

Mr.  KenJiedy  and  Mr.  Eoans  for  the  appellants. 

Mr.  Montriou  aucj  Mr.  Branwn  for  the  respondent  ShamloU 
Khettry. 

Mr.  Kennedy. — The  terms  of  the  contract  of  deposit  having 
been  reduced  into  writing  io  the  memorandum  on  the  note,  that 
document  wa^  the  only  admissible  evidence  of  the  terms  of  the 
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1873       contract;  Act  I  of  1872,  s.  91.    The  deposit  of  the  title^dieeds 
Kbdi«iiat»  was  only  one  of  a  series  of  acts  which  were  completed  •  when  the* 
DuTT       promissory  note  was  made,  endorsed,  and  delivered.    The  words 
£fHAMXK>&b    of  the  memorandum  are  : — "  I  hereby  deposit."     Again^  in  the 
Khbttby^    uQtice  to  the  Sheriff,  the  plaintiff    speaks  of  his  mortgage   as 
"  dated  the  29th  March  1871,"  and  says  : — '*  I  have  noobjeotton 
to  show  the  security,"  thereby  indicating  the  memorandum  as 
containing  the  terms  of  the  agreement.     By  claiming  interest 
at  24  per  cent.,  the  plaintiff*  clearly  points   to  the  promissory 
note  as  embodying  the  contract.     [Pontifbx,  J. — The  pluntiff 
might    have    claimed    interest,    although    there    had    been  no 
memorandum  of  the  deposit — Tuchley  v.  Thompson  (1).]     Here 
there  was    a    memorandum    stating    the  terms  of  the  deposit^ 
and  it   is  submitted  that  it  ono;1it  to  have   been    stamped  and 
registered  ;  see  Neve  v.  Pennell  (2),  where  it  was  held  ihai  an 
agreement  for  a  deposit  of  title-deeds  of  lands  in  Middlesex  to 
secure   a    payment,    with    a    provision    that  a  legal  mortgage 
should    be    given    upon    demand,    was    a  document  requiring 
registration  under  7  Anne,  c  20.     [Pontifbx,  J.,  cited  Meek  v. 
*     Bayliss  (3)  as  showing  that,  whore  title-deeds  are  deposited  by 
way  of  equitable  mortga^^e,  a  memorandum,  stating  the  pnrpose 
for  which  they  are  deposited,  is  not  an  agreement  for  a  mortgage^ 
and  need  not  be  stamped.]     The  learned  Counsel  also  referred 
to  Fail  Ohand  Sahu  v.  Lilamber  Singh  Das  (4)    and  Dwarkanaih 
Mitter  v.  S,  M.  Sarat  Kumari  Dasi  (5) . 

Mr,  Montriou  for  the  respondent. — Macpherson,  J.,  fonnd^  and 
the  evidence  shows,  that  the  mortgage  was  completed  in  the 
morning  5  the  subsequent  writing  of  the  memorandum  cannc't 
alter  the  nature  of  the  transcation,  or  cut  down  the  effect  of 
the  deposit.  In  Dwarkimath  Mitter  v.  S.  M.  Sarat  Kumari 
Dasi.  (5),  the  letter  was  sent  with  the  title-deeds,  whereas  the 
menorandum  in  this  case  was  not  written  till  the  evening. 
The  Evidence  Act  does  not  provide  that,  where  a  transaction  is 
once    complete,    the    fact    of  its    being    afterwards    put    into 

0)  1  J.  &  H.,  126.  (4)  9  B.  L.  R..  433. 

(2)2II.&M.,  170.  (5)7B.L.  R.,55. 

(3)  31  L.  J.,  Oh.,    448. 
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writing  will  avoid  what  has  pre\nously  taken  place,  at  all  events        ^^^ 

when  the  writing  does   not  accurately  describe  what  took  place.  Krdaknath 
ThB  words  '*  I  hereby  deposit  "  contradict  the  proved  facts,  and  ,;. 

iniist,  therefore,  be  read  as  *'  I  have  deposited/'     It  must  not  be  ^^^JlfJ^'^^ 
forgotten  that  the  document    was   written  by  a  Bengali  in  a 
foreign  language. 

Mr.  Kennedy  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

CoifcH,  C.J. — This  is  a  suit  in  which  the  plaintiff  prayed 
that  it  might  be  declared  that  he  held  a  valid  equitable  mortgage 
on  certain  premises  mentioned  in  the  plaint,  and  that  an  account 
Bught  be  taken  of  what  was  due  and  owing  to  him  as  equitable 
mortgagee  in  respect  of  a  loan  made  by  him  to  the  defendant 
Woomachurn  Banerjee*  The  premises  upon  which  he  asked 
it  might  be  declared  that  he  had  an  equitable  nK)rtgage  belonged 
to  Woomaobara  Banerjee^  and  had  been  purchased  by  the 
defendants  Kedarnath  Dutt  und  Madhub  Chunder  Bbse  under 
an  execution  against  Woomaohura  Banerjee,  and  it  is  said, 
with  notice  at  the  time  of  the  sale,,  of  the  claim  of  the  plaintiff. 

The  evidence  of  the  plaintiff,  who  was  the-  only  witness 
examined,  was  that  he  made  an  advance  of  mon^  to  Wboma^ 
churn  Banerjee  on  a  deposit  of  the  title-deeds  of  property 
belonging  to  him  situated  in  Mirssapore ;  that  Woomachurn 
Banerjee  having  been  to  him  several  times  before,  the  pl'aintift 
told  him  if  be  could  give  him  a  deposit  of  title-deeds,  or  security 
of  that  sort,  be  cauld  advance  him  the  money ;.  that  Wboma^ 
ohum  said  he  had  landed  property  and  tho  title-deeds  of  it, 
and  would  give  them  to  bim.  The  witness  then  stud  : — '*  He  '* 
(Woomachurn)  ''  continued,  *  I  will  place  theub  as^  deposit  with 
yon,  and  also  give  you  a  note  of  hand  J  He  brought  me  title- 
deeds  on  that  same  day,  l&tb  Chitral277  (29th  Marcb  1871)^. 
not  quite  two  years  agow  He  broughjb  me  the  title-  djeeds  at 
8  o'clock  in  the  morning.  That  Tvas  the  occasion  he  received 
and  took  the  money  awa^  Jiaving  brought  the  deeds.  Before^ 
that  a  pucca  arrangement  had  been  come  to  between  me* 
and  him.    It  was  not  then  reduced  into    writing.    A    writing 
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1873       was  made  wlien   I  paid  the   toodcj  that  same  day  at  6  o'dock 

KEDA04TK  in  the   eremuf^,    I  gare   him  the  money  at  8  o'clock  in  the 

^^^^       morniog   actoally  before  the    writing  took  phK».    I  got  the 

Shaku^u    title-deeds  -from  him  at  8  o'clock  in  the  morning  before  I  gave 

^"'^'    the  money."    The  year  1271  in  the  note  of  tiie  oTidence  most 

be  a  mistake^  as  that  wonld  be  nine  years  ago.     The  time  is  showa 

by  the  promissory  note  to  be  the  29th  of  March  1871.    He 

then  said  that  he  saw  him  again  at  5  o'clock  in  the  evening,  and 

he  then  gave  him  a  document  which  bears  his  signature.    It  is 

set  out  in  the  plaint^  and  is  a  promissory  note  dated  the  29th  of 

March  1871^    whereby  W&machum  Banerjee    promised  '^  to 

pay  to    ShamloU  Khettry  or  order,  the    som  of  Its.  1,200,  with 

interest  at  the  rate  of  24  per  cent«  per  annum,  for  value  received 

in  cash.''     It  bears  an  indorsement  in  these  words  [reads  (1)]. 

Macpherson,  J.,  by  whom  the  case  was  tried,  gave  a  very  short 
judgment,  saying  he  was  of  opinion  that  the  transaction  was 
complete  in  the  morning.     He  says  [reads  (2)]. 

We  do  not  entirely  agree  in  the  view  which  the  learned 
Judge  took  of  the  evidence  of  the  plaintiff.  We  rather  thin]^ 
that  the  transaction  was  not  completed  until  the  promissory 
note  was  given,  and  that  the  plaintiff's  evidence  to  the  contrary 
is  probably  not  true ;  but,  in  the  view  we  take  of  the  questioD, 
\%  is  not  material  to  determine  whether  there  was  a  complete 
equitable  mortgage  before  the  promissory  note  was  given,  or 
whether  that  was  the  completion  of  the  transaction. 

It  was  objected  that  the  memorandum,  which  I  have  read, 
ought  to  have  been  registered  uoder  the  Indian  Registration 
Act  of  1866;  and  as  it  had  not  been,  it  could  not  be  received  in 
evidence  and  consequently  the  plaintiff  could  not  establish  his 
equitable  mortgage.  The  words  of  the  Act  upon  which  the 
objection  is  founded  are  in  s.  17,  the  2nd  clause  of  which 
enumerates,  amongst  the  instruments  which  shall  be  registered, 
''  instruments,  other  than  an  instrument  of  gift,  which  purport 
or  operate  to  create,  declare,  assign,  limit,  or  extinguish,  whether 
in  present  or  in  future,  any  right,  title,  or  interest,  whether  vested 
or  contingent,  of  the  value  of  Rs.  100  and  upwards,  to  or  in 
immoveable  property."    S.  21  of  the  same  Act  requires  that  no 

(1)  Ante,  p,  406.  (2)i«f^  p,  407. 
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instrument  relating  to  immoveable  property  shall  be  accepted  for       ^S 

registration  unless  it  shall    contain  a  description  of  the  property   ksdarnath 
soffioient  to  indentify  it.    In  fact,  if  this  memorandum  had  been       ^^ 
presented  for  registration,  it  must  have  been  rejected.  Although  Shamloll 
the   transaction   is    of  a  description    whiqh  is    usual  with  mer-    K^*"**- 
ohants  when  an  immediate  advance  of  money  is  required,  if  the 
charge  upon  the  property  is  made  by  a  written  instrument,  care 
must  be    taken    to    describe  it  accurately.    It  is   not   unlikely 
that  many  instruments  may  be    defective  on  that  account.     But 
that   cannot    be    allowed  to  affect    the  construction  of  the  Act. 
If    this  instrument  came    within  s.  17,  it  was    the  duty    of  the 
parties  to  see    that  it  contained  what   s.    21  requires.    Is    the 
memorandum    which  I    have   read  an  instrument  within  the 
meaninjT  of  the  words  in  s.  17  ?    Was  there    not  a    valid  equit- 
able mortgage  independently  of  it  ? 

The  nature  of  an  equitable  mortgage  is  well  known.  But  as 
we  are  discussing  the  matter  wiih  reference  to  the  Registration 
Act^  it  may  be  well  to  refer  to  what  Lord  Eldon  says  about 
it.  In  Ex  parte  Wright  (1)  he  says  that  the  deposit  of  title- 
deeds  is  ^'  evidence  of  an  agreement  for  a  mortgage,  and  an  equit- 
able title  to  a  mortgage,^'  that  is,  the  title  created  by  the  agree- 
ment is,  in  a  Court  of  Equity,  '^  as  good  as  a  legal  title."  Hence 
the  way  in  which  Courts  of  Equity  gave  effect  to  a  deposit  of 
title-deeds.  It  is  true  that  this  doctrine  has  been  questioned  by 
some  Judges,  but  it  has  been  npon  a  ground  which  would  not  be 
applicable  to  a  case  like  the  present.  It  would  not  be  applicable 
to  a  great  majority  of  transactions  in  India,  the  ground  being 
that  it  appeared  to  be  opposed  to  the  Statute  of  Frauds  which 
required  a  writing  where  any  interest  in  land  was  transferred  ; 
and  although  objections  have  been  made  to  the  doctrine  on  that 
account,  it  has  been  constantly  acted  upon  in  the  Courts  in 
England,  and  must  be  considered  as  fully  established,  as  Lord 
Abinger  said  in  Keyd  v.  Williams  (2)  : — "  It  appears  to  have 
arisen  from  the  necessity  of  the  case.  It  may,  however,  in 
many  cases,  operate  to  useful  purposes,  and  is  certainly  not 
injurious  to  commerce.  In  commercial  transactions  it  may 
be    frequently  necessary  to  raise    money  on    a    sudden,  before 

I)  7     ei.,  255,  see  258.  (2)  3  Y.  &  Q.,  55,  see  60  and  6L 
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1873        an  opportunity  can  be  aff<irded   of  investigating    tbe  title-deeds 
KedarnathT  ^^^    preparing    the    mortgage.     Expediency  therefore,  as  well 
DoTT       as  necessity,    has  contributed    to  establisb  the  general  doctrine  , 
Sramloll    although    it  may  not    altogether  be    in    consistency    with  the 
KflKTTiiY.     statute.*'  Many  cases  in  the    English  Cowts    might  be  referred 
to,  as  showing  how  the  doctrine  is  acted  upon»  But  it  is  enough 
to  notice  the  case  which  was  quoted  to  »s   in  tbe  course  of  the 
argument — Nfve  v.    Penmell  (1)— where^  as  to    one  of  the  sums 
^f  money    claimed,  the   £3,000  which    was    an  advance   made 
at  the  time    the  title-deeds  were    deposited,    no    question   was 
raised   as    to   the  validity   of   the    mortgage.     The    questioa 
in  the  case  was  raised    with  reference  to   the   sum    of   £4,000, 
which    was    subsequently    advanced,    and  a»    to    wWch  it  waa 
necessary  to  have  some  writing   in  order  to  show  that  the  title- 
deeds,    which  had    been  deposited    and  were  in  the  hands  of 
the  equitable  mortgagee,  were  to  be  security  for  that  sum^    The 
case  shows  how  entirely  the    doctrine  of  equitable  mortsfage  was 
treated  as  established.    Then  what   we  have   to  consider  is,  did 
the  memorandum,    which  was  endorsed    on  the  promissery  note^ 
make  any  difference  in  the  transaction  T 

The  rule  with  regard  to  writings  ia  that  oral  proof  cannot  be 
substituted  for  the  Wfitten  evidence  of  any  contract  which  the 
parties  have  put  into  writing.  And  the  reason  i^  that  the 
writing  is  tacitly  considered  by  the  parties  themselves  as  the 
only  repository^  and  the  appropriate  evidenGe/>f  their  agreement. 
If  this  memorandum  was  of  such  a  nature  that  it  eould  be 
treated  as  the  contract  for  the  mortgage,  and  what  the  parties 
considered  to  be  the  only  repository  and  impropriate  evidence 
of  their  agreement,  it  would  be  the  instrument  by  which  tha 
equitable  mortage  was  created,  and  would  come  within  s.  1? 
of  the  ttegistralioQ  Act.  But  it  waa  not  a  writing  of  that 
character.  As  I  have  said,  the  equitable  naortgage  was  created 
by  the  agreement  which  was  evidenced  by  the  loan  and  the 
deposit  of  the  title-deeds  .  the  promissory  note,  whether  given 
either  at  the  same  time  or  some  hours  afterwards,  in  pursuance 
of  the    understanding  between  the   parties^  W^s  evidence  of  the 

(1)  2  H.  A  M.,  170. 
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terms  upon  which    the  loan  ww    madei  tn«./that    the   intereat ^^'^^ 

should    beat   the  rate  of    24   percent.    But    as  regards    the  Kbdawath 
contract  between  the  parties^  if  there  had  been  no  memorandum         ^. 
at  all    on  the   promissory   note,    there    would    have    been    a    ll'^g'J^J' 
complete    equitable    mortgage.    When  we    consider  what    the. 
memorandum   is,    we    find    it    is    not    the    contract    for    the 
mortgage^ — notr   the  agreement  to  give    a   mortgage    for    the 
RS'.  1,200,  but  nothing  more    than  a  statement  by  Woomachum 
Banerjee   of   the    fact    from  which  the    ^reement    is  inferred. 
It    is    an  admission  by  him   that  he    had    deposited  the    deeds 
upon  the  advance    of  the  money    for  which  the    promissory  note 
was  given.     It  is  not  by  the  memorandum  (hat  the   Court  takes 
the  agreement    for  the    mortgage    to  be    proved,    but    by  the 
deposit  of  the  deeds,  and  this  is  no  more  than  a  piece  of  evidence 
showing  the  fact  of  the  deposit    which  might    be  proved  by  any 
other  evidence.     The  memorandum  need  not  have  been  produced. 
That  this  is  the  nature  of  such    a  memorandum    as  this  appears 
from  a  decision  of  the  Court  of  Queen's   Bench  in   Blachwell  v. 
McNaugktan  (1).     Of  course,  I  refer    to  this    decision    more  as 
an  illustration  of  what  I  have  been  stating   than  as  an  authority 
which  binds  us.     We  are  to  determine  what  is   the    law    under 
the    Jtegistration    Act.     But  this    decision    illustrates   what    I 
have  been    saying    about    this    memorandum.    The    question 
arose  there  not    upon  a   Registration   Act,    but  on  the   Stamp 
Act ;   but  the  reasoning  of   the   Court  is    equally    applicable. 
The  action    was    upon    a   contract  to   redeliver,    on    request, 
wine    which    had  been  placed   in    the   defendant's    care.    The 
plaintiffs  offered   in    evidence  a  writing    signed  by    the  defend- 
ant, which  was  in  substance  as  follows : — *'  This  is  to  certify  that 
Mr.    McNaughtan  has  in  his  cellar,    belonging  to  Mrs.  Hartly, 
that  is  paid  for,    twelve  dozen    of  portwine.    March  5th,  1823." 
It  was  objected  that    tliia  writing    was  not  admissible    without 
a  stamp:     The  late  Chief  Baron,  Sir  Frederick  Pollock,  in  mov- 
ing for  a  new  trial,  argued  that  it  was  evidence  of  a  contract,and 
ought   therefore    to    have   had    an    agreement    stamp.     Lord 
Denman,  the  Judge  who  had  tried  the  case,  *  said  :*  ''I    thought 
the   certificate'  was  not  proof    of  a   contract,  but   proof   of  an 

(1)  I  Q.  B.,   127. 
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independent  fact  from  whicb»  among  ot1iers»  a  contract  might  be 
KBDAR1V4TU  inferred,  if  tbe  case  were  sufficiently  made  out."  Coleridge,  J., 
said  : — '*  This  writing  was  merely  evidence  of  a  fctct  from  which 
the  plaintiffs  sought  to  infer  a  contract/'  which  is  precisely 
the  case  here.  The  result  was  that  the  Court  refused  the  rule 
for  a  new  trials  and  upheld  the  decisi  >n  of  Lord  Denman^  who 
read  the  judgment  of  Lord  Tenterden  in  Mullett  v.  Huchison  (1) . 

Ou  the  ground  therefore  that  this  was  not  a  writing  which  the 
parties  had  made  as  the  evidence  of  their  contract^  but  only  a 
writing  which  was  evidence  of  the  fact  from  which  the  contract 
was  to  be  inferred,  I  think  it  does  not  come  within  the  description 
of  documents  in  the  r7th  section  of  the  Registration  Act. 

A  decision  of  Phear,  J.,  in  the  case  of  Dwarkanath  Mitter  v. 
S.  H.  Sarat  Kumari  Dad  (2)  was  quoted,  which  I  think  is  dis- 
f-inguishable  from  the  present  case.  In  that  case  the  facts  appear 
to  have  been  similar  to  what  they  were  in  Neve  v.  Pennell  (3)  in 
regard  to  the  ?um  of  Rs.  4,000.  The  letter  which  Phear,  J.j 
held  to  require  registration,  a^i  being  a  document  creating  a 
charge  on  land,  was  written  after  the  debt  had  been  incurred  and 
was  sent  with  the  title-deeds.  There  was  not  in  that  case  that 
which  was  evidence  of  an  agreement  to  give  a  mortgage,  namely^ 
the  loan  of  the  money  accompained  by  the  deposit  of  the  title- 
deeds.  Without  some  letter  or  verbal  communication,  there 
would  have  been  nothing  to  attach  the  debt  which  had  been 
incurred  to  the  deposit  of  the  deeds.  It  seem."^  to  me  that  the 
decision  is  distinguishable  from  the  present  case,and  that,  for  the 
reasons  I  have  given,  we  onght  to  hold  that  the  decision  of 
Macpherson,  J.,  is  right,  and  that  this  appeal  should  be  dismissed. 
The  appeal  is  dismissed  with  costs  on  scale  2. 


Appeal  dismissed. 

Attorney  for  the  appellants :  Baboo  Troyluckonath  Eoya. 

Attorneys    for    the    respondents :   Mr,   Pearson  and  Messr.^i. 
Hunts  and  Dutt. 


(1)  7B.&C.,639. 


(2)7B.L.  R.,55. 


(:])2H.&M.,  170, 
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Befm-e  Sir  Richard  OouchyKLy  Chief  Justice,  and  Mr,  Jusiico  Thear. 

WILLIAMSON  BROTHERS  (PLhimmB)  v.  ARAB   ISMAiL  KHAN 

(Defendant). 

SinaU  Came  Court  Referenee-^Case  referred  at  'request  of  Pariy^Non-         1873 

appearance  of  such  Faity  before  Sigh  Court  -  Costs,  August  II. 

Where  a  case  is  referred  bv  the  Small  Cause  Court,  for  the  opinion  of  the 
High  Court,  at  the  request  of  one  of  the  parties,  and  suoh  party  does  not  appear 
n  the  High  Court,  the  decision  must  be  giron  against  him,  whether  security 
has  hBBD.  ffiven  for  the  coats  of  the  reference  and  the  amount  of  the  judgment 
or  not,  and  he  must  pay  the  costs  of  the  reference. 

Tttie  was  a  reference  by  the  fii-st  Judge  of  the  Calcutta  Small 
Cau»e  Court,  undei*  s.  7,  Act  XXVI  of  1864.  The  case  was 
referred  at  the  request  of  the  defendant,  who  duly  deposited  a 
sum  sufficient  to  meet  the  costs  of  the  reference  and  the  amount 
of  the  jundgment,  but  did  not  appear  in  the  High  Court.  ^<  ^  A9i«  t  < 

Mr.  Phillips  for  the  plaintiffs   was  about  to  address  the  Court      •   <  '•  ^S^  \ 
when  he  was  stopped. 

The  judgment  of  the  Court  was  delirered  by 

Couch,  C.J. — We  are  of  opinion  that,  where  a  party  to  the 
suit  requests  the  reservation  of  a  question  by  the  Small  Cause 
Court  for  the  opinion  of  this  Court,  and  it  is  not  reserved 
because  the  Judges  entertain  any  doubts,  if  he  does  not  appear  in 
this  Court,  the  decision  must  be  given  against  him,  whether 
security  has  been  given  for  the  costs  of  the  reference  and  the 
amount  of  the  jadgmeut  or  not.  The  Court  is  not  bound  to 
act  as  Counsel  for  him.  The  judgment  in  this  case  will  be  for 
the  plaintiffs  with  an  order  for  the  costs  of  reserving  the  case 
for  the  opinion  of  this  Court  in  the  same  terms  as  in  the  case 
of  Dissent  v.  The  Justices  of  the  Peace  for  the  Town  of 
Calcutta  {1)$  viz.,  the  costs  of  reserving  the  question  and  stating 
it  for  the  opinion  of  this  Court  and  otherwise  arising  thereout 
or  connected  therewith. 

Attorneys  for  the  plaintiffs  :  Messrs.  Berners^  Sanderson,  and 
Upton. 

Attorney  for  the  defendant :  Mr.  Pittar. 


(1)5B.  L.R.,  App.,  24. 
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APPELLATE  CIVIL. 


J  ^  jg.  "before  Mr.  Justice  Vhear  and  Mr.  Justice  AinsUe. 


MUTTEERAM  KOWAR  (Defendant)  v.  GOPAUL  S  AHOO  (Plawtipf).* 

Hindu  Law — Widow's 'power  to   aliencUe  her  Hushand^e  Property-^ 
Tilgrimage  to  Gya — Sradh — Necessity — Spirltuai  Furposes, 

Expenses  incurred  by  a  Hindu  widow  for  a  pilg^rimage  to  Gya  and  fcir  the 
performance  of  sradh  are  l^itimate  ezpcDses  for  which  she  con  alienage  her 
husband's  property  (I) . 

Where    the  amount    expended   was   Rs.   1,700,   and  the  property  was  sold 
for  Hs.  4,000,  held,  in   a  suit  by  the   heir  against  the  purchaser  to  have  the 
,9J/9C99C  .     g^g  g^|.  i^gi^jg^  that  the  plaintiflE  not  having  offered  to   repay   Rs.  1,700  and 
>  f  IpV  ^^\      interest,  his  suit  must  be  dismissed. 


gnv^AT'/ 


This  was  a  suit  brou^lit  by  Gopanl  Sahoo  for  possession 
of  an  eight-anna  sbare  of  Mauza  Kawta^  by  setting  aside  a 
habala  executed  by  Sona  Sahoon,  the  widow  of  one  Gooroochnrn 
fifahoo>  deceased,  in  favor  of  the  defendant,  on  the  allegation 
that  he  was  the  heir  of  Gooroochirn,  and  that  the  widow  had 
alienated  the  property  without  legal  necessity ;  and  that  the 
widow  being  dead,  he,  as  the  heir  of  Grooroochurn,  was  entitled 
to  possession. 

The  defendant  set  up  (inter  alia)  in  defence,  that  the  property 
was  sold  by  the  widow  of  Gooroochnrn  to  pay  off  the  debts 
incurred  by  her  husband,  and  to  defray  the  expenses  of  a 
pilgrimage  to  Gya,  and  for  performance  of  sradh  and  kartik' 
udy  apart. 

The  Subordinate  Judge  found  that  there  was  no  evidence  to 
show  the  amount  of  the  debt  of  Gooroochorn  for  the  payment 
of  which,  it  was  alleged,  the  property  had  been  sold;  that  the 
evidence  of  Davoe,  who  was  a  nephew  of  Sona  Sahoon,  showed 

•Special  Appeal,  No.  1115  of  1872,  from  a  decree  of  the  Judge  of  Bhaogul- 
pore,  dated  the  1st  May  1872,  affirming  a  decree  of  the  Subordinate  Judge  of 
that  district,  dated  the  1 3th  May  1871. 

(1)  See  Mohomed  Ushruf  v,  "Brojessuree  Dossee,  ante,  p.  118. 
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thai  she  never  went  to  Gya ;  that  the   expenses  incurred  for  the ___^ 

perfonnance  of  kartik-tidyapan  could  not  be  considered  as  having  Mutteer/ii 
been  incurred  for  a  legal  necessity,   it  being    nowhere  acknow- 


V. 


ledged  to  be   of  such   superior    eflScacy  as  to  legalize  the  sale      Gopadl 
of  property  by  a  Hindu  widow  for  its  performance  ;  and  that  the 
defendant  having  failed  to  prove  any  legal  necessity  for  the  sale, 
the  plaintiff,  as  the  next  heir,  was  entitled   to  recover  possession. 
He,  accordingly,  passed  a  decree  in  favor  of  the  plaintiff. 

On  appeal  the  Judge  found  that  the  alleged  payment  of  debts 
incurred  by  Grooroochnrn  was  not  proved  ;  that  there  was  no 
evidence  to  show  that  there  was  any  pressure  on  the  estate 
for  payment  such  as  to  justify  the  alienation  ;  that  there  was  no 
necessity  for  a  sale  of  the  property  to  defray  the  expenpes  of 
the  pilgrimage  to  Gya.  as  8ona  Sahoon  was  well  off,  and  could 
easily  have  defrayed  the  expenses  without  alienating  the  pro- 
perty ;  and  that  the  defendant  had  failed  to  make  out  a  case 
of  legal  necessity  to  justify  the  alienation.  He,  accordingly, 
dismissed  the  appeal. 

The  defendant  appealed  ta  the  High  Court.. 

Baboos  Romesh  Chunder  Mitter  and  TarrucJc  Nath  Dutt  for 
the  appellant. 

Baboos  JTa^jpro^onno  Dutt'  and    Chunder  Madhub  Ohose  for 
the  respondent. 

Baboo  Tarruck  Nath  Dutt  contended  that  the  widow  was  justi* 
fied  in  making  a  pilgrimage  to  Gya,  and  that  the  sum  spent  on 
the  occasion  was  a  legitin^te  expense  for  the  spiritual  benefit  of 
Gooroochurn  Sahoo.  The  performance  of  sradh  and  hartih" 
udtjapan  were  for  the  benefit  of  her  husband's  soul.  The 
profits  of  the  estate  left  by  Gooroochurn  were  barely  saflBoient; 
for  the  maintenance  of  the  widow.  The  widow  can  alienate  for 
the  spiritual  benefit  of  her  husband — Ramchunder  Surma  v^ 
Oungagovind  Bunhoojiah  (1)  and  Chowdhry  Junmejoy  Mullick  v% 

(1)  4  Scl.  Eep,.  147. 
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Sreemutty  Russomoyee  Dossee  (1).    A  Hindu  widow  is  bound  to 
pay  the  debts  of  her  husband ;  hence  the  alienation  was  justifiable. 


(1)  Before  Mr.  Justice  L.  S.  Jackson  and 
Mr.  Justice  Mitter. 

The  2Sth  August  IS»B. 
CHOWDRY   JUNMEJOY  MULLICK 

(ONS  or  THE  DsrENDANTs)  V.   SRE- 

MXITTY  RUSSOMOYBEDOSSBB 
(Plaintiff)  .• 

ffhhdu  Law — AHifnaiion — SrodA — 
jAmMaiifm. 


Sreemutty  Dejee.  The  oanse  of  action 
was  stated  to  hare  arisen  on  the  14th 
May  1866,  the  date  when  their  opposi- 
tion was  alleged  to  hare  been  offered. 
The  principal  Sadder  Ameen  of 
Miduapore,  Baboo  Nobinkissen  Falit, 
has  given  a  decree  to  the  i^nlaff  in 
respect  of  a  portion  of  her  claim,  and 
the  present  appeal  has  been  aooord. 
ingly  preferred  to  ns  by  the  defendant 
Chowdry  Janmejoy  Mallick. 


Baboo  AytSihooUsh 
appellant. 


Baboos  KUteh  Sueha  Mooberj$«,  Sree- 
nath  Jhss,  Kally  Mohun  Doss,  and 
Doorga  Mchun  Doss  for  the  respondents. 


Thb  judgment  of 
delivered  by 


MiTTKB,  J.— This  was  a  suit  insti- 
tuted by  the  plaintiff,  now  respondent 
before  us,  to  recover  possession  of 
certain  moveable  and  immoveable  pro- 
perties described  in  the  plaint.  The 
case  set  up  by  the  plaintiff  waa  that  the 
properties  sued  for  by  her  were  held 
and  owned  by  her  father,  the  late 
Gudadhur  Roy  ;  that,  on  the  demise  of 
her  father  without  male  issae,his  whole 
estate,  real  and  personal,  devolved 
upon  her  mother  Sreemutty  Deyee  as 
his  next  heir  and  aoccessor  \  that,  on 
the  death  of  her  mother,  which  took 
place  on  the  l^th  Bhadra  1273  (16th 
September  lSf56)  the  plaintiff,  as  the 
only  heir  and  representative  of  her 
father,  wanted  to  take  possession  of 
the  estate,  bnt  that  she  was  opposed 
by  the  defendants  in  the  cause  under 
color  of  various  titles  alleged  to  have 
been  created  in  their  favor  by  the  said 


The  properties  involved  in  this  ap- 
Chattetjee  for  the  peal  may  bo  conveniently  arranged  u»- 
der  the  following  heads : — 

1st. — 8  annaa  of  Joonbuldia. 

2nd.-^\  anna  5  gundas  of  Mebal 
Chuck  Shampallora. 

3rcl.--204  bigas  of  Ukhiraj  land 
referred  to  in  paragraph  6  of  the 
written  statement  filed  by  thea^)el* 
lant. 

4^4.-222  bigas  of  lakhiraj  land 
referred  to  in  the  7th  paragraph  of  the 
written  statement  filed  by  the  appellant. 


the    Court  was 


With  reference  to  the  first  item  of 
property  it  is  contended  that  th^ 
decision  of  the  Principal  Sadder 
Ameen  ia  erroneous  on  the  question  of 
limitation  as  well  as  on  that  of  title. 
We  are  of  opinion  that  the  oontentiolk 
is  sound.  The  prinoipMl  Sadder  Ameen 
has  overruled  the  plea  of  limitation 
on  the  ground  that  the  aedon^  has 
been  brought  within  twelve  yesrs  from 
the  date  of  the  death  of  the  plaintiff's 
mother ;  and  on  the  qoestion  of  title 
he  has  held  that  the  evidence  produced 
by  the  plaintiff  has  satisfactorily  shown 
that  her  father  was  in  possession.  It 
is  contended  that  the  appellant  does 
not  claim  the  property  in  queatioQ 
upon  a  title  created  iu  his  favor  by  the 
mother  of  the  plaintiff,  and  the  ^^Uhiotilf 


•Regabr  Appeal,  No.  823  of  1867,  from  a  decree  of  the  Principal  Sadder 
Ameen  of  Midnapore,  dated  the  3rd  Attguat  1897. 
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For  religions  and  cbaritable  purposes,?*  Hindu  widow  can  alienate 
—The  Collector  of  MasuUpatam  v.  Cavaly  Vencata  Narrain- 
apah  {I).    The  sale  cannot,    at    any  rate,   be  set  aside  without 
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is  therefore  bound  to  prove  either  that 
her  father  or  her  mother,  who  re- 
presented his  estate^  was  in  poBseasion 
at  aovie  time  within  twelve  years  prior 
to  the  inetitntion  of  the  snit.  On 
tamlnfir  to  the  evidence  prodaoed  by 
her,  w^  find  that  it  is  altogether  in- 
sufficient to  prove  either  title  or  pos- 
Sessinn.  This  evidence  censiBts  of  the 
depositions  of  a  few  witnesses,  and  of 
nothing  more.  The  evidence  of  these 
witnesses  does  not  go  one  single  step 
beyond  a  vsgne  and  general  statement 
to  the  effect  that  the  plaintiff's  father 
was  the  owner  of  the  property  in 
question,  and  that  he  was  in  possession 
thereof.  Ko  information  is  given  as 
to  tbe  nature  of  this  ownership,  nor  as 
to  the  time  when  possession  was  held 
under  it  by  the  father  of  the  plaintiff  ; 
and  in  the  absence  of  such  information, 
we  can  hardly  deem  ourselves  justified 
in  relying  upon  such  evidence  even  if 
it  were  free  from  other  imputations, 
which  is  by  no  means  the  case.  It  is 
perfectly  true  that  the  opinion  of  the 
Court  examining  the  witnesses  about 
the  value  of  their  testimony  is,  as 
A  general  rule,  entitled  to  every  con- 
sideration, but  where  that  Court  does 
not  appear  to  have  taken  the  slightest 
pains  in  dealing  with  the  evidence, 
this  rule  oao  hardly  be  said  to  apply. 
It  is  much  to  be  regretted  that  the 
lower  Oonrt  has  failed  in  this  case  -to 
bestow  the  slightest  eare  upon  the 
examination  ol  the  witnesses  produced 
by  the  parties,  but  we  cannot  upon  that 
ground  act  upon  evidence  so  vague 
and  unsatisfactory  as  that  which  has 
been  referred  to '.above.  At  any  rate  it 
IS  dear  that,  even  if  we  were  to  accept 
this  evidence  as  it  goes,  there  is  nothing 
Iq  show  that  the  plaintiff*8   father,    or 


that  her   mother,  was  in  possession  of 
this  property  at  any  time  within  twelve 
years   prior   to   the   date  of  the  suit. 
On  tbe  other  hand,  the  appellant   has 
satisfactorily  shown  that  the  disputed 
property^as  been  held   by   him   for  a 
very   long  period  of    time  as  part  and 
parcel  of   Mehal    Keuky,    which    was 
purchased  bp  him  at  a  sale  for    arrears 
of   revenue.      We   are     therefore    of 
opinion  that  this  portion  of  the  plain- 
tiff's claim    ought    to  be  dismissed  on 
the  ground  of  limitation,  as  weU  as    on 
that  of  her  failure  to  prove  her  title. 

With  reference  to  the  second  item 
of  property,  it  is  to  be  observed  that 
the  appellant  claims  I  anna  out  of  the 
1  anna  5  gundas  comprised  therein, 
under  a  conveyance  executed  in  his 
favor  by  the  mother  of  the  plaintiff  on 
the  12bh  Chaitra  1264  f26th  March 
1858)  ;  the  remaining  5  gundas  being 
claimed  by  him  under  another  con- 
veyance executed  in  his  favor  by  soma 
of  the  co-sharers  of  the  plaiuti  ff's  father* 
The  Principal  Sudder  Ameen  has  sat 
aside  the  purchase  made  from  the 
mother  of  the  plaintiff,  on  the  ground 
that  the  appellant  has  failed  to  estab- 
lish any  justification  for  the  alienation, 
and  the  remaining  5  gundas  share  hsg 
been  also  taken  away  from  him  upon 
the  ground  that  his  vendors  had  no 
right  to  transfer  it  to  him.  With 
reference  to  the  purchase  made  from 
the  mother  of  the  plaintiff,  the  apel^ 
lant  contends  that  she,  the  plaintiff* 
was  a  consenting  party  to  the  aliena- 
tion, and  further  that,  independently 
of  such  consent,  there  was  a  valid 
necessity  to  support  it.  The  Prin- 
cipal Sudder  Ameen  appears  to   have 

(l)BMoore*8lA.,  500. 
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1873        payment  of  the  amount  which  the  widow  was  justified  to  raise— 


V. 
GOPAUL 
SaHOO; 


MuTEERAikc    Phoolchiind  Loll  v.  Rughoohuns  Suhaye, 

KoWAR 

.paid  nothing  on  the  first  point,  und 
1^6  are,  therefore,  obliged  to  decide 
it  for  the  iirst  time  in  appeal, 
although  it  was  urged  by  the  apd- 
lant  from  the  very  beginning.  We 
think,  however,  that  the  appellant  has 
disproved  his  own  plea.  It  is  true, 
indeed,  that  th&  evidence  produced 
by  the  appellant  goes  ta  show  that 
the  plaintiff  was  a  consenting  party 
to  tlie  alienation  she  now  complains 
of,  but  that  very  evidence,  or  at  least 
the  major  part  of  it,  conclusively 
shows  that  the  plaintiff  was  minor 
at  the  time.  We  think,  therefore,  that 
this  plea  most  be  rejected.  The 
second  objection,  however,  is  sound. 
The  appellant  has  shown,  hj  good  and 
satisfactory  evidence,,  that  the  plain- 
tiff's mother  had  occasion  to  defray 
the  expenses  of  the  sra^lh  of  her 
husband's  mother,  and  that  it  was  for 
the  purpose  of  raising  funds  on 
account  thereof  that  the-  sale  in 
question  was  mode.  Some  of  the 
co-sharers  of  the  plaintiff's  father,  who 
are  also  memhers  of  the  same  family 
with  him,  have  been  examined  to  prove 
this  fact,  and  we  do  not  see  the  slightest 
reason  for  discrediting  their  testi** 
mony.  The  principal  Sudder  Anteen 
says  that  Shoonder  Karain  Roy,  the 
eldest  brother  of  the  plaintiff's  father, 
being  then  alive,  the  mother  of  the 
plaintiff  had  nothing  to  d(x  with 
ihesKsih,  but  the  EVincipal  Sudder 
Araeen  entirely  forgets  the  position 
which  a  Hindu  widow  occupies 
with  reference  to  the  estate  of  her 
deceased  husband.  This  position  is 
clearly  laid  down  in  the  I>ayabhaga, 
p.  182.  "  For  women,  the  heritage  of 
their  husbands  is  pronounced  appli- 
cable to  use.  Let  not  women,  on  any 
account,  make  wasbe  of  their  ^husband'^a       (tj  9  W.  R.»  I08» 


wealth."  The  word '*waste"  is  expressly 
defined    to     mean    "expenditm-e    not 
useful  to  the  owner  of   the    property.**' 
It  is  clear,  therefore,  that  the  mother  of 
the  plaintiff  had  full  right   to   alienate 
any    portion    of     the     estate    i»  her 
possession,   if    the    beneit  of  her  b«»- 
band's    soul    required  sucK  a  sacrifice^ 
even    though    the   act  by    which  that 
benefit  was  to  be   secured  was    to  be 
actually  performed  by  a  male  member  of 
the  family.    It  is  a  mistake  to  suppoee 
that  she  holds  the  estate  in  trust  for  the 
benetit  of  the  next  heir  of  her  husband^ 
and  such,  an  heir  has  no  right  to    con- 
test   the  validity    of  an  alienation  that 
has  been  made  for  the  spiritual  welfare- 
of  the  deceased    owner  himseif.    Now 
the   performance    of  the   sradh  of  hi» 
mother   was    a   matter   of  the  utmost 
importance    to  the  manes  of  the  plain* 
tiff's    father,  and  whoever   might  havo 
performed  it,  the  plaintiff's  mother  was 
fully  justified  in  raising   funds  for  suofr 
performance.  It  is  a  settled  doctrine  of 
the  Hindu  l^w  that  a  deceased  Hindtt 
participates  in  the  funeral  cakes   tliat 
are  offered  by  any  of  his    surviving  re» 
latives  to  a  common    ancestor  to  whom 
he   himself  was  bound   to  offer  them 
when  living.    Jf  the    plafihtiff^s    father 
had   been    living,    he  would  have  been 
bound   to    perform    the  tradk    of  hfs 
mother,  and  he  fs,  therefore,   competent 
after  his  death,  to  share  in  the  oblationfl 
offered  to  her  by  any  of   his  male  rehi* 
tives.      The   mother  of   the-  platntifl, 
therefore,  was  bound  in  duty   to  raise 
funds    for   the  sradk,   whoever  might 
have  performed  it ;  and  by  raising  fnnda 
for  this  purpose,  she  was  using,  and  not 
wasting,  the  property  within  the  mean* 
ing    of  the   definition   above    pointedt 
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Baboo  Kalipwsonno  Dutt  for  bhe  respondent  contended  that,  as ]^^ 

both  the  lower  Courts  had  found  that  there  was  no  legal  necessity    muttksbam 
the  plaintiff  was  entitled  to  have  the  sale  set   aside.     There  is  no         ^^ 
finding  by  the  Judge  that  the  widow  ever  went  to  Gya  or  incurred     Gopaul 
any  expense  for  such  pilgrimage.     Besides,  the  lower  Appellate 
Court  has  found  as  a  fact  that  there  was  no  necessity  for  con* 
tracting  any  debt  for  this  purpose,  as  the  estate  in  the  hands  of 
the  widow  was  sufficient  for  such  puiposes.    Upon   the  findings 
of  the  lower  Court,  the  purchaser  is  taot  entitled  to  retain  posses- 
Bion  of  the  property. 

Baboo  Tarrtich  Nalh  I)iiti  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

pHEAB,  J.— After  giving  consideration  to  this  case>  we  are 
•of  opinion  that  the  900  rupees,  the  debt  incurred  for  Gya 
pilgrimage,  and  the  800  rupees,  the  debt  incurred  for  the  sradh* 
by  the  widow,  were  expenses  to  liquidate  which  it  was  within 
the  power  ol  the  widow  to  alienate  her  husband's  property. 
Tlhey  BTO  of  the  nature  of  expenditure  for  the  purpose  of 
procuring  spiritual  benefit  for  the  husband,  and  it  has  been  laid 
down  by  the  Privy  Council,  and  the  doctrine  has  been  constantly 
followed  by  this  Court,  that  the  widow*s  power  of  alienation  for 
spiritual  purposes  is  larger  than  the  power  of  alienation  to 
which  necessity  gives  rise.  It  has  been  long  settled  that  she 
is  not,  in  any  proper  sense,  trustee  for  the  heirs  :  she  has  the 
whole  inheritance  in  her  with  a  limited  power  of  alienation— 
a  power  of  alienation  which  can  only  be  exercised,  perhaps 
I  may  say,  in  two  classes  of  contingencies,— one  class  comprising 
cases  of  necessity,  and  the  other  class>  cases  of  raising  money 
for  spiritual  purposes, 

out.    The    Prinoipol     Suddef     Ameen  enquiries   aboat  the  eiistence  of    the 

also  says  that  the  appellant  ha?  given  alleged  necessity,  and  that  it    was  n 

no  evidence  to  prove   that  the  sradh  necessity    sanctioned    by    the    Hindu 

wa«  actually  performed,  but  evidence  law.    The  appellant  has  given  ample 

ou  this  point  is  altogether  unnecessary,  evidence    to  prove    this    part  of    bis 

All  that  the  appellant    was  bound   to  case,  and  there  is  literally  no  evidence 

show  was  that  he  had  made  reasonabb  produce.!  ly   the   plaintiff  io  rebut  it. 
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«-__L_      ^^  ^^^  ^"^^  *^  appears  to  as  that  the  alienation  was  a  good 

MoTTBKBAM   alienation,  although  it    may  be  that  the  Rs.  1^700,  which  is  the 

°^^*      total  of  the  two  items  to  which  I  have  referred,  may  have  been 

GoPAVL      an  inadequate  consideration  for  the  sale  :  I  suppose,  indeed,   wa 
8AB00.  ..,.,,  .     ,  : ,       .       , 

must  take  it  to  have  been  an  inadequate  consiaeratiouy  because 

the  actual  purchase-money  was  Rs  4,000. 

Under  these  circumstances  the  alienation  is  not  void>  but, 
as  was  expressed  by  the  late  Chief  Justice,  in  the  case  of  Phooil' 
chund  Lall  v.  Rti^Aoaotm^  Suhaye  (1),  is  voidable  by  the  lieir 
npon  his  offering  to  pay  the  real  consideration  (in  this  case  it 
would  be  Rs.  1,700),  together  with  reasonable  interest  thereon, 
and  upon  the  further  condition,  of  coursCj  that  the  defendant 
should  account  for  the  rents  and  profits  during  the  interval 
over  which  he  had  been  in  possession,  both  the  interest  And  the 
account  of  rents  and  profits  to  run  from  the  date  of  the  widow's 
death.  We  think,  therefore,  that  the  decrees  of  both  Courts 
below,  which  have  been  passed  in  favor  of  the  plaintiff  withont 
any  qualification  whatever,  are  wrong  decrees*  and  muit  be 
reversed. 

The  p.aintiff  has  not  in  this  suit  expressed  his  readiness  to 
repay  the  defendant  any  portion  of  the  purchase-money,  but 
has  sought  to  recover  the  property  unconditionally. 

Under  the  circumstances  we  think  that  the  right  order  will 
be  to  dismiss  the  plaintiff's  present  suit,  leaving  him  to  any 
future  remedy  if  he  has  any  right  to  it. 

The  defendant,  appellant,  must  have  his  costs  in  all  the  Courts. 

Appeal  allowed. 
(1)  9  W.  B.,  108. 
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FULL  BENCH  RULING. 


■    '  '    f 

Before  Sir  Richard  Couch,  Kt,  Chief  JusHce,  Mr.  Jmiice  Jachson,  1873 

Mr.  JuBtice  Phear  Mr*  du$iice  Fontifex,(md  Mr*  Justice  Aindie.  May  20. 


BHYRUB  CHUNDER  SURMAH  CHOWDHRY  and  anothee  vPI'Aint- 
PIJ8)  V.  MADHUBRAM  SURMAP,  aliae  MADHUB  CHUNDER 
BXJKMAH,  AND  oTHBRs  (Defendants).* 

"Review— Act   Fill o/l869,  m.  376  to  ZlS-^-Appeal"' * FinaV* 

Where  a  Subordinate  Judge,  alter  deciding  a  regular  appeal  granted  an 
application  for  review  of  judgment  on  the  ground  that  new  evidence  had 
been  discovered,  but  without  any  enquiry  or  proof  that  such  evidence  was 
not  within  the  knowledge  of  the  applicant,  or  could  not  be  adduced  by  him 
at  the  time  the  decree  was  passed,  held  that  this  was  an  error  or  defect  in 
the  procedure  or  investigation  of  the  case  which  affected  the  decision,  and 
was  a  ground  of  appeal  when  the  decision  upon  review  was  brought  before 
the  High  Court  on  special  ^pcal. 

The  word  "  final"  in  s.  378  of  Act  VIlI  1859  means  that  the  order 
rejecting  the  application  or  granting  the  review  shall  not  by  itself  be  open 
to  appeal. 

In  this  suit,  which  was  brouglit  to  recover  certain  plots  of  land, 
the  Subordinate  Judge  of  Sylhet,  on  the  8th  of  January  1862, 
on  appeal,  gave  a  decision  in  favor  of  the  plaintiffs.  The  defend- 
ants,  Madhub  Gbnnder  Surmah  and  Bhyrub  Clmnder  Sarmah, 
filed  a  petition  for  a  review  of  the  judgment  with  respect  to  plots 
Nos.  8  and  4  of  the  lands  in  suit,  and  an  application  for  reviw 
of  the  judgment  as  to  plot  No.  4  was  granted  on  the  ground  that 
new  evidence  had  been  discovered.  The  suit  was  then  retried  as  to 
plot  No.  4,  and  the  result  was  that  the  suit  was  dismissed  as  to 
that  plot  with  costs. 

The  plaintiffs  then  preferred  this  special  appeal,  which  was  heard 
before  Couch,  C.J.,  and  Glover,  J.  It  was  objected  that  the 
lower  Appellate  Court  was  wrong  in  allowing  a  review  without 

*  Special  Appeal,  Wo.  957  of  1872,  from  a  decree  of  the  Subordinate  Judge 
of  Sjlhet,  affirming  a  decree  of  the  Muosif  of  Bussoolgunge,  dated  the  23rd 
of  January  1871. 
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enquiry  or  proof  that  the  new  evidence  was  no^  within  the 
knowledge  of  the  applicant  for  reyiew  at  the  hearing  of  the 
case^  or  could  not  be  addaced  by  him  when  the  decree  wa9 
passed.  It  was  admitted  that  no  evidence  of  the  statement  io 
the  petition  for  review  was  taken. 

The  question,  therefore^  arose  whether  the  order  of  the  Subor- 
dinate Judge  granting  the  review  was  not  final,  and  could  not 
be  questioned  in  this  special  appeal. 

The  decisions  in  the  High  Court  were  confiicting«  On  one 
side  were  Naffar  Ohand  Pal  Chowdhry  v.  Sandes  (1) 
TJmrao  Thahur  v.  Qakul  Mandal  (2)  and  Nivdarchund  Bhooya  v . 
Beedoy  Mundul  (3) ;  and  on  the  other  ,  Shaikh  Oholam  Hoasein  v 
Okhoy  Coomar  Ohose  {4J  and  Cochrane  v.  Hernial  Seal  (5). 


(1)  8  B.  L.  R.,  App.,  36,  note. 

(2)  /d.,  34. 

(3)  Before  Mr.  Jmtict    Kemp  and 

Mr.  Justice  Qlwer, 

The  nth  MMTch  1872. 

NUDARCHUND  BHOOYA  (onb  of 
THB  Dbfbndants)  V,  BEfiDOT  MUN- 
DUL (PLAINTIFr).* 

Revievf-^New  JBvidenee, 

Daboo  Qrish  Chunder  Qhose  for  the 
appellant. 

Baboo  Uohendro  LoU  Mitter  for  the 
reepondent. 

Thb  judgment  of  the  Court  was 
delivered  by 

Glovbb,  J.-*The  Bubstaniial  qnea- 
tion  for  decision  in  this  special  appeal 
is  whether  the  Deputy  Commissioner 
has  acted  according  to  law  in  admit- 
tbg  a  reriew  of  judgment. 

The  circumstances  are  as  follows  :— 
The   plaintiff  sued  for   possession  of 


land  leased  to  hkn  by  Haradhone  Dasa 
in  the  year  1276  BS.  (1869),  and  of 
which  the  defendants  Sooroof  Bhooya 
and  others  kept  him  out  of  possession. 
These  defendants  claimed  to  hold  of 
the  same  Haradhone  Dass  on  a  lease 
granted  in  1261  B.S.  (1854),  and  denied 
the  power  of  the  zemindar  to  ouat 
them,  they  having,  by  a  tenanoy  of 
more  than  twelve  years,  obtained  a 
right  of  occupancy. 

The  zemindar,  who  was  made  what 
is  called  a  |>ro  formd  defendant, 
supported  the  plaintifTs  case.  The 
leaee  to  the  defendant  was  for  four 
years  only,  on  the  expiry  of  which 
the  land  was  given  to  the  plaintiff. 
The  Munsif  decreed  the  suit  in  fayor 
of  the  plaintiff.  But  the  Deputy 
Commissioner  on  appeal  reversed  tha^ 
decision,  holding  that  thepotta  c^tha 
defendants  was  genuine,  and  that  their 
poesession  for  more  than  tw^ve  years 
was  dearly  proved. 

(i)    3  W.  R.,  Act  X  Rul.,  169. 
(5)     7  W.R.,  79. 


•  Special  Appeal  No.  920  of  1871,  from  a  decree  of  the  Deputy  (Commissioner  of 
Maunbhoom,  dated  the  9th  Blay  1871,  affirming  a  decree  of  the  Munsif  of  that 
district,  dated  the  26th  November  1869. 
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The  following  cases  were  referred  to  as  bearing  on  the  poinfc—       1873 
OunganarainBoyy.  Oonomoonee  {I)and   Shamachum   Chucker^     Bhybub 

butty  V.  Bindabun  ChunderEoy  (2)                                                     Sumah* 

An   applieation   was    mode    for    a  when    the  decree   was  passed.      The          ^ 

review   of  this    judgment,     and    the  point   has  been  mled  in  this  sense  in   Madhobram 

Deputy  Commissioner  (not  the  officer  Dwarka   NaVi    Chaiodhry    ▼.    Kishen       S(7mah. 

who    had    passed    the    decision    on  Lall    Chowdhry    (a>,     ShumtheUr    Alt 

appeal)    admitted  it    on    the  ground  Khan     v.     Bamehunder    Qoopto    (6), 

that   the   new    evidence  filed  by  the  Naffar       Chatid     Pal      Chowdhry     v. 

plaintiff  proyed   that   the    defendants  A,    D.    Sandes    (c),    Khdut    Chundtr 

conld  not  have  been,  as  they  alleged,  in  Qhose   y.   Vrankriato   Day  ((Q — which 

possession   of   the   land   in  1260—62  expressly  followed  the  former  rnling —  . 

(1853— A5),   and   that   their  story    of  and    Vmrao    Thahw    y.    Qohd  Man* 

long  nnintermpted  possession  from  the  dal    (e).    We   may    therefore  lay   it 

year  1261  (1864)  was  false.  The  Deputy  down   as    settled   law   that   a    judge 

Commissioner  therefore   reversed    the  admitting  a  review  on  the  ground   of 

order  of  his  predecessor,  and  confirmed  the  discovery  of  new  evidence,   must 

the  original  decision  of  the  Munsif .  first  satisfy  himself  on  legal  evidence 

Now,  if  the    Deputy    Commissioner  that    the  applicant  has  brought  him- 

admitted  the  review  on  grounds   that  self  within  the  section,  in  other  words 

are  good  in  law,  this  Court  would  have  must   insist   on  the  fact  of  the  appli* 

no  jurisdiction  to  interfere,  or  to   say  cant's    ignorance    or   inability    being 

that   the    review   ought    not  to  have  strictly  proved, 

been  granted.  Kow     in    this   case   this   proof   ia 

The  petitioner   for  review,    Beedoy  altogether  wanting;  indeed,  the  Deputy 

Hundul,  based  his  application   on  the  Commissioner    does   not  seem  to  have 

discovery  of  new  evidence,  which   he  asked    for   it.    The    plaintiff   filed   a 

said  was  on  the  record  of  an  Act  IV  simple    unverified   petition,   and  on  it 

of    1840    case,    and   he   produced  an  the   Judge   acted.    No   attempt    was 

authenticated  list   of    the   documents  made  to  prove  that  the  plaintiff   woa 

then   filed,  to  prove  that  these  doon-  previously    unaware   of  the  existence 

ments   were   on   the   Act  IV  record,  of  certain  documents  on  the  record    of 

These  documents    were  produced    at  the  Act  IV  suit,  or  that  being  aware  he 

the  hearing,  and,  as  before  mentioned,  was  unable  to  procure   them.    He    did 

decided   the    case  in    favor   of   the  not   even   give  the  pledge  of  his  own 

applicant  for  review.  deposition.  It  may  he  doubted  indeed 

The  mje   of  law   we  take  to  be  that  whether  a  simple  affidavit  would  have 

a  Judge  ought  not  to  admit  a  review  been  sufficient ;  but  the  plaintiff  gave 

for  the  purpose    of    receiving   fifcsh  no   eyidenoe   at   all    on   the    points 
evidence  in  a  suit  until  he  is  satisfied 

by     legal    evidence    that    the     new  (1)  8  W,  B.,  184. 

matter  was    not  known  to  the  appli-  {%}  Case    No.    1896  of   1866 ;  3Qth 

cant,  or  could  not  be  adduced  by  him,  January  1868. 

(a)  Marsh,  553.  W  i^^>V^'^^'         ^ . 

lb)  %  W.  B.,  174,.  (e)  8  B.  L.  R.,  App.,  34. 
(6)  8  B,  L.  E.,  App.,  35,  note. 
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187S  The  cases  in  other  Courts — ChmtmurtH  Ndyuda  v.   Pappa 

'    BhykuT"  NAyt^^  (1),   Sulbr^mhniya   Pillay  v.  M.   Perumal  Cheity  (2), 
Chundbb    ^^^  Bhmka  Devla  v.  Hira  Ramla  (3) , 

Chunde^        Jq  coDsequence  of  this  conflict  of  decisions  the    question  was 

HADpuBRAai  referred  to  a  Pull  Bench  :  "  Whether  the  order    grantinp;    the 

StrnAd,      review  is  final  and  cannot  be  questioned  in  this  appeal,  on  the 

ground  thc^t  tiere  was  po  enquiry  orjproof  that  the  new  evidence 

l^equfred,  i^nd  tl^att  being  bo  we  thmk    urging   th^t    he    had    procnwd   fresh 

that    no   appUcation  on    his  pai^  for  a    documents  that  bore  on  the  case,  and 

*  review    of    jndgTaeiit  could  kaye  been    that   these     would   prove     that    the 

legally  obtained.  t)Otta   filed   by    the  defendant  was  a 

It  is  not  necessarj  for  us  to  pon^nent    forgery^  and  that  the   iLabuh'at    girea 

on  the  f^ts  of  the  petitioner's  applioa-    by  hio*  to  the^wa/orwd  defendant  ia 

tioD,  but  it  is  open  to  the  remark  that,    J  2.71  (1864)  for  four  years  waa  a  trae 

if   the  plaintiff  l?neW    of  the  Act  IV    docament.**    In  other  words,  that  the 

proceeding    at    all,     there     wae    no    potta    and   kaboliat  in   question,  on 

apparent   reason   why  he   ^oi;dd  have    which    the   original  judgment  was  in 

Iteen    ignorant     of      these   particnhir    great  part  fa^e^  would  be  shown  by 

documentor,    and    ulso.   (a  point  which    the   new  eyideuce  to  be  then  filed  to 

^eems   to   haye    escaped    the  Deputy    support  t^^e  plaintiffs  case  inotead  of 

Commissioner)   that    Keedoy    Kundul    damaging  it.    It  is  not  contended  thikt 

was   himsell     iv    defendant     in     the    the  Deputy  Commissioner   had,   begun 

A,ct  lY  suit,  and  l»ing  in  tlia,t  position    to  t^ike  a  d,ifferent  view  of  the  [import-. 

would  haye   found  i^    ha,rd  to.  explajui    ance     of     tliis     povta   and    kabuliat^ 

his  ignorance  of  tlve  now  n^^tter   which    irreapectiye  of  th^  new  evidence  sought 

he    wished  to   hiring  forwa,rd,  or  his    to.  bp    flled.    or  tlvat  he  had  the  least 

mability   to  adduce   i^  When  t;he  snitj    fn.tention  of  reyiowing  the  judgment 

was  originally  tried;  of  his  predecessor  on  any  other  ground 

Th6  pleader  for  the  special  respond-    than  that  of  new  evidence. 
«nt   endeavored    to    sImj^    that     fho'       We    ar^   therefore  of  opinion   that 
review   waa.    not    admitted     by    tha    this  appeal  should  bo  allowed,  and  ^Iiat 
Deputy  Convnisaion^r  on  the   ground    the  judgment  of  the   Deputy  Conunip- 
Of   new   evidence   alone,  but  on  other    siondr    passed  after    the  admission  of 
grounds  also   which   would   bring    it    the  review  should  bo  set  aside.     As 
within    the    n^oaning   of   tlie     words    we     take    this     view     of     the    cas^ 
"good     and    sufficient     reoson "    of    there    is   no  necessity    for  onr  goin^j 
3.     376,     Code    of    CiviV  Frocedure,    into    the    question  as   to  how  far  the 
ia   wh^oh.   case   tl^ere    would    be   no    new    evidence    WaS    bindin?    on    tli^ 
appeal  against  ^he    order   admitting    defendants.     The    special    respondent 
the   retiew.    |t  seeffis   dear   to  us-    will  pay  all  &e  coa|«. 
however,    that   the    Dfepuiy  Comniis- 
fiioner  had  no  other  reason  for  admit- 
ting the  sQiplieation  than  t^  so-^Ued        (4)  I  Mad.  H.  C,  Rep.,  164. 
new  evidence.    He   says :— "  Kaintiff        (2)  4  Mad.  H.  C.  lfep.,'251. 
Jiw  applied  for  a  reyiew  of  judgment^       (3>  4  Bom,  H.  C.  Rep.,  A.  C,  6?. 
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was  nofc  within  the  knowledge  of  the  applicant  at  the  hearing,  or       ^^^ 
could  not  be  addaoed  by  him  before  the  decree  was  passed/'  Bhyrcb 

CHT7N»EB 
SU&3ftAB 

Baboos  tlohinimohun  Boy  and    Oreeshchunder  Ohose  for     the    CiwwuuEt 

appellants.  U  j^^h  i  beam 

80111U.U. 

Baboos  Chunder  Madhub  Ohose  and    Rijender  Bo$e  for  the 
respondents. 

Baboo  M  ohinimohun  JZoy.— When  the  ground  on  which  a 
review  is  songht  is  the  discovery  of  new  evidence,  it  is  a  condi- 
tion precedent  that  the  matter  is  new,  and  was  not  within  the 
knowledge  of  the  applicant,  or  could  not  be  adduced  by  him  at 
the  original  trial.  S.  872  of  Act  VIII  of  1859  gives  an  appeal 
from  the  last  judgment  for  any  etrdr  in  law.  There  are  authorif- 
ties  that  the  order  admittiug  a  review  can  be  questioned  wheti 
the  whole  case  comes  up  on  appeal  after  judgment-^SiAu?7M/^ 
AH  Khan  v.  Itam  Chunder  Ooopio  (1),  Nolita  Mohon  Boy 
Chowdhry   v.  Denonath  Mookerjee  (2),  JKafar  Chand  Pal  Chow- 

(1)  2  W.  R..  174.  is  conclusively  governed  by  a  series 

(2)  Before  Mr.  Justiee  Tluar  and    oE  decisions  of  this  Court,  and  par- 
JustUe  Sir  C.  P.  Hohhome.Bart      ticuJarly  by  those  in  the  oases  of  Qun. 

The  loth  June  186S.  ganarain  Boy  v.  Oonomoonee  (a)  and 

^9J^}'S^  MOHON  ROY  CHOW.    Shamachum  Chuchm-biUty  v,  Binda^ 

DHRY  {ONB   OP  THE    DkPKNDAnTs)      ;,,,„  ni^.^J^^  u^„    th.       T^A^^  it.  :^ 

V.    DBNONATH  MOUKKUJJiiE  ^^(^^^^^^  ^\  ^^^^'^^ 

(PiAiNTiPf  ).*  ^"*v  necessary  mr  mo  to  quote  a  pas- 

^    .        XT      Tt  'J  A  I  TTTTT  sftge  f dom  tHc  judgmeut  of  thc  CMcff 

.Tievtevf-^New  Evidence  "Act  VIII  ,     *„•  •         •        xt  e 

/ift*iQ       -i"?  Justice   as  given  m     the    case  of 

%abo;) *&*;»  'chunder  Bannerjee  for  Oung<»^rain  Roy  y.  Gon<maonee  («) 

the  appelkmt.  to  adopt  it  as  expressive  of  the  o^mion 

Baboos    Ohunder  Jfadhah   Qhoee  of  this  Bench,  in  order  to  courpletely 

and  8reenath  Bannerjee  for  the  res-  deoide,  in  fator  of  the  special  appel* 

pendent.  IfUit,  the  question  which  is  raised  bf 

Tub  judgment  of  the  Court  was  his  first  ground  of  appeal.  The  Chief 

delivered  by  Justicesays ;—"  Itappears  tometiiat 

P4«AE,  J.— I  think  that  this  appeal  ^pon  the  prinoipleaf  that  case  (t\^4* 

*  Special  Appeal,  No.  2732  of  1867,  against  the  decree  of  the  Second  Principal 
Sadder  Ameen  of  Zilla  24-PergimQa8,  dated  the  27th  Jane|1867,niodifybg  a  deoree 
of  the  Sadder  Ameen  of  that  diatrict,  dated  (he  Uth  October  ISeS. 

(a)  8  W.  ft.,  184.  (6)  Case  K<k  1385  of  18M}  80th  Jautxaryt  1868. 
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dhry  v.  A.  D.  Sandes  (1),  Khelnt  Chunder  Ohose   v.   PrcmkistO 
Daxf  (2),  Umrao  ThaJcur  v.  Oakul  Mandal  (3)^  and  Nudarahund 


the  decision  of  the  Privy  Council, 
the  order  o£  the  Principal  Sadder 
Ameen  admitting  the  review,mthout 
stating  that  he  was    satisfied  that 
there  was  good  reason  for  the  delay 
in  presenting  the  petition  of  review, 
cannot  stand.'*    These  words  are  so 
opposite  to  the  present  case  that  one 
might     suppose     that    they    were 
pronounced  in  direct  reference  to  the 
facts  before  ns. 

The  Principal  Sadder  Ameen  has 
hero  admitted  the  review  after  the 
expiration  of  ninetv  days  presoril»ed 
by  s.  377  of  Act  Vill  of  1859,  and  he 
has  not  shown  or  stated  that  he  was 
satisfied  there  were  good  reasons  for 
the  delay.  It  follows,  therefore,  on 
the  authority  of  the  above  case  alone, 
that  the  judginent  of  the  Principal 
Sadder  Ameen  on  review  cannot  be 
upheld,  and  mast  be  reversed. 

It  is  not  necessary  that  I  should  go 
further  into  the  matter  of  the  special 
appellant's  objections,  but  I  think  it 
right  to  say  that  if  ,as  appears  to  have 
been  the  case,there  was  no  new  mat- 
ter  brought  before    the    Principal 
Sadder  Ameen  at  the  bearing  of  the 
review,which  the  petitioner  in  review 
cou'd  not  with  reasonable  diligence 
have  obtained,  brought  forward,  or 
urged,  at  he  time    of  the    original 
healing,  or  some  other  like  cause 
afEecting   the  administration  of  sub- 
stantial justice  between  the  parties, 
the  review  ought  not  to  have  been 
entertained)  even  had  the  application 
for  review  been  preferred  within  the 
limited  time  of  (ninety  days.  When  one 
a  Civil  Court  has  passed  a  final  de- 
cision between  the  parties,  it  loses 


jurisdiction  over  the  suit  except  for 
the  purposes  of  executing  the  decree, 
and  it  cannot  hold  a  new  trial  of  the 
same  unless,  for  some  reason  within 
the  Procedure  Act,  the  first  trial  ap- 
pears to  have  been  unfair  between 
the  parties.  We  reverse  the  decision 
of  the  Principal  S  udder  Ameen  made 
on  review,  and  confirm  the  decree 
which  he  made  on  the  original  hear- 
ing on  appeal  on  the  20th  of  April 
1864.  The  special  appellant  must 
have  his  costs  in  this  Court,  and  also 
his  costs  in  the  lower  Court  on  re* 
view. 

(i;  8  B.  L*  R.,  App.,  35,  note, 
(2)  Before  Mr,  Justice  L.  S.  JocAfsott 
and  Mr.  Ju$Hce  Glover. 

TJie  lat  DecemherlSeO, 

KHELUT  CHUNDER  GHOSE 
(Plaintiff)  v.  PBANKISTO  DAY 

AND  OTHERS  fDBFBNDANTs).* 

Beview^-'Nero  Evidence, 

Baboo  MotUull  Mooherjee  for  the 
appellant. 

Mr.  R.  E.  Mendies  and  Baboo  Proeon- 
no  Ooomar  Roy  for  the  respondents. 
This  judgment  of  the  Court  w&s 
deUvered  by 

L.S.  Jackson,  J. — The  Subordinate 
Judge,in  this  cascfirst  dismissed  the 
suit  of  the  plaintiff  on  the  gronnd 
that  the  plaintiff  had  not  substantiat- 
ed his  ri^nt  to  maintain  the  suit,  as 
the  purchaser  of  the  rights  of  thepar- 
ties  entitled  to  wasilat.Thereupan  the 

(3)  8  a  L.  R.,  App ,  34. 


*  Special  Appeal,  No.  1934  of  1869,  against  the  decree  of  tbe  J  udge  of  ZtHa 
Beerbhoom,  dated  the  10th  May  1869,  reversing  the  decree  of  the  Sabordinatei 
Judge  of  that  diBtriot,  dated  the  25tb  Janoary  1869. 
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Bhooya  v.  Tieedoy  Mundul  (1):  These  cases  show  what  the  word 
^'finaP  ins.  378 means.  In  conatrniDg  an  Act  it  is  necessary 
to  look  to  the  conseqaences  that  would   follow  any  particular 


1873 


plaintifl  applied  to  that  Court   for  a 
review  of  jadn^ent  on  foar  grounds : 

"  let, — that  the  plaintiff  could  not  file 
his  deed  of  purchase  as  it  had  been  filed 
in  a  summarj  case,  No*  41  of  1868, 
which  was  still  pending ;  2nd,— that 
case,  Na  41,  is  a  case  for  mesne  profits 
of  the  same  property,  but  only  for  an 
antecedent  period,  hence  he  was 
obliged  to  file  the  deed  of  purchase 
m  that  case;  3rd, — that  his  vendors 
had  admitted  the  purchase  by  him  in 
the  name  of  Rohinee  Nundun  Mttter, 
in  case  No.  41,  and  Rohinee  Nundun 
in  the  same  case  admitted  his 
purchase,  and  that  he  has  brought 
no  objection  in  this  case,  and  is 
willing  to  pat  in  a  petition  of  consent ; 
4th, — that  the  applicant  is  willing  to 
prove  his  puschase."  '*  With  this 
petition,"  the  Judge  observes,  "  the 
applicant  filed  copies  of  the  deed  of 
sale  and  of  the  admissi(ms/'  On 
this  the  Subordinate  Judge  admitted 
the  review  making  his  order  in  these 
words  :— "  Whereas  the  grounds  urged 
in  the  petition  for  review  by  the 
applicant  are  sufficient,  and  the 
vendors  also  have  admitted  the  sale 
by  petition,  it  is  ordered  that  the 
application  be  granted,  and  the  case 
be  restored."  Thereupon  the  Sub- 
ordinate  Judge  heard  the  case  de  novo, 
and  gave  judgment  for  the  plaintiff. 

Against  the  judgment  so  obtained, 
the  defendant  appealed  to  the  Zilla 
Court.  The  Judge,  on  hearing  the 
appeal,  considered  that  the  Subordinate 
Judge,  had  irregularly  admitted  the 
application  for  review,  and  thereupon 
set  aside  the  whole  of  the  proceedings 

(a)  8  B.  L.  R.,  App.,  35,  uote. 


founded  upon  that  irregular  admission 
of  the  review,  and  decreed  tho 
appeal,  thereby  dismissing  the  plain- 
tiff's suit.  The  Judge  supports  bis 
decision  by  referenoe  to  the  case  of 
Naffar  Chand  Pal  Chotodhry  v.  A  D» 
Sandes  (a). 

It  is  urged  before  us  in  special 
appeal  that  we  ought  to  assume  that 
the  Subordinate  Judge,  in  admitting 
the  review,  had  good  and  sufficient 
reasons  for  so  doing,  and  that*  upon 
that  assumption,  the  admission  of  the 
documents  tendered  by  the  plaintiff 
would  be  justified,  and  reference  is 
made  .  on  this  argument  to  the  case  of 
Bekari  Lai  Nandi  v.  Srimati 
TrallakTiomayi  Barmani  (b). 

It  seetns  to  me  perfectly  clear  that 
the  Subordinate  Judge  admitted  this 
review  upon  the  grounds  stated  in 
the  petition  for  review,  and  upon  no 
others,  and  it  seems  perfectly  dear  that 
those  groands  related  exclusively  to 
the  fresh  matter  tendered  as  evidence 
by  the  plaintiff,  and  that  the  object  of 
that  application  was  to  get  in  that 
fresh  matter,  and  nothing  else.  It  is 
not  denied  that  the  petition  so  pre' 
sented  was  unverified  and  supported 
by  no  proof  of  the  kind  referred  to  in 
the  case  cited— ^a/«  Chand  Pal 
Chowdhry  v.  A.  D.  Sandes  (a).  That 
being  so,  it  seems  to  me  that  we  ough^ 
to  follow  the  ruling  laid  down  in  that 
case,  and  that  the  Judge's  decision 
was  therefore  right,  and  that  this 
special  appeal  ought  to  be  dismissed 
with  costs. 

(1)  Ante,  p.  424. 

(6)  3  B.  L.  R.,  346. 
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187$        constraction  with  reference  to  the  intention  of  the  Legislature* 

Bhybub      Now,   in  Nasiruddin  Khanr*  Indronarayan   Chawdhry  (1),   a 

Ohundbr    second  review    wa,s  allowed,    although  the  order  is  said  to   bo 

Chowdhrt    final,    the  same  view  was  taken  in  Shamachum  Ohuckerbutty  r. 

MADHtiBftAM  JP**^«&^'*  Chunder   Roy  (2),  in   which  a   review  was   admitted 

gjuMifA^.      after  the  lapse  of  ninety  days;  but  it  was  set    aside,  showing  that 

the  word  ''finaV*  does  not  metn   that  the  Court  cannot  question 

the  order  admitting  a  review. 

Baboo  Rajender  Bose. — S,  376  no  doubt  hae  the  restricting 
words  "  from  ihe  discovery  of  new  matter  or  evidence  which 
was  not  within  his  knowledge,  or  could  not  be  aduced  by  bim 
at  the  time  when  such  decree  was  passed;"  hat  s,  373  makes 
the  order  final.  The  only  case  in  which  the  order  is  not  final 
is  where  no  notice  is  given.  Ss.  376  to  378  follow  s,  37^, 
by  which  appeals  are  allowed.  These  sections,  therefore,  are 
exceptions  to  the  law  laid  down  in  s.  372.  An  order,  therefore, 
admitting  the  review  is  final,  and  oannob  be  questioned — Shaik 
Oholam  Ho^sein  v.  Okhoy  Ooamar  Ohose  (3)  and  Cochrane  v. 
Heralal  Seal  (4).  Tne  following  cases  were  also  relied  oa  i 
Qurumurti  Ndyiidu  v.  Pappa  Nayifdu  (5)^  Suhhramaniya 
Pillay  V.  211.  Perumal  Chetly  (6),  Dunha  Devla  v.  Hira 
Btimla  (7),  and  Apcar  v.  Eowah  Bye  (8). 

The  following  Judgments  were  delivered:—         ' 

Couch,  C.  J.  (Pontifex  and  Ainslib,  J  J,,  concurring)  (after 
reading  the  question  referred,  continued). — ^Now,  in  a  special 
appeal,  a  decision  passed  in  regular  appeal  may  be  questioned 
on  the  ground  that  there  has  been  a  substantial  error  or  defeot 
in  law  in  the  procedure  or  investigation  of  the  case  which  may 
have  produced  error  or  defect  in  the  decision  of  the  case  upoa 
the  merits.  In  this  case  the  Judge  of  the  lower  Goarb  alloweol 
a  review  of  a  decision  passed   in  regular  appeal    without  any 

ri)  B.  L,  R.,  Sup.  Vol,  367.         (5)  1  Mad.  H.  0.  Rep..  164. 

(2)  Case  No.  1395  of  1866 ;  30th       (6)  4  Mad.  H.  0.  Rep.,  251. 
January   1868.  (7)  4  Eom.  H.  C.  Rep.,  A.  C,  57 

(3)  3  W.  R.,  Act  X  Bui.,  169.        (8)  1 1;  J.,  N.S.,  237, 
(  4)  7  W.  R:,79 
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enqairy    or   pi*oof  tliat  tlio  new    evidence  was  not  within  the        1873 
koowledge  of  the  applicant  for  the  review  at  the  hearing  of  the      bhtbub"^ 
case,  or  could  not  be  adduced  by  him  when  the  decree  was  passed.     ^"J^^^^^* 

It  waa  admitted  that  this  was  so.  IS.  376.  Act  VIII  of  1859,  Chowdhrt 
allows  aa  application  to  be  made  for  a  review  by  any  person  madhubram 
who,  from  the  discovery  of  new  matter  or  evidence  which  was  not  Sobmah. 
within  his  knowledge,  or  conld  not  be  adduced  by  him  at  the  time 
when  the  decree  was  pas8ed,or  from  any  other  good  and  suflScient 
reason,  may  be  desirous  of  obtaining  a  review  of  the  judgment 
passed  against  him.  In  order  that  the  Court  may  grant  a 
review  on  the  ground  of  the  discovery  of  new  matter  or  evidence, 
it  must  be  sudi  a  case  as  is  here  described ;  and  if  a  Court 
grants  a  review  without  its  being  shown  that  the  evidence  was 
not  within  the  knowledge  of  the  applicant,  or  could  not  be 
adduced  by  him  when  the  decree  was  passed,  it  is  an  error  in  the 
procedure — it  is  granting  a  review  wlien  the  law  does  not  allow 
one  to  be  granted^ — granting  it  in  a  case  which  does  not  come 
within  those  Specified  in  the  section  which  allows  an  application 
to  b^  made  for  a  review. 

It  is  true  that  in  s.  378  the  words  of  s.  376  or  not  repeated. 
It  is  said  generally: — "  If  the  Court  shall  be  of  opinion 
that  there  are  not  any  sufficient  grounds  for  a  review,  it  shall 
reject  the  application ;"  and  if  the  applicant  does  not  show 
any  such  grounds  as  are  described  in  s.  876,  that  is  to  say,  if  the 
application  is  not  supported  by  proof  that  there  are  such  grounds, 
it  ought  to  be  rejected.  It  would  not  be  proper  for  the  Court 
to  receive  an  application  on  account  of  the  discovery  of  new 
evidence  without  having  some  proof  of  the  truth  of  the  allega- 
tion. In  another  part  of  s.  378  it  is  said  that,  ''  if  it  (the  Court; 
shall  be  of  opinion  that  the  review  desired  is  necessary  to  correct 
an  evident  error  or  omission,  or  is  otherwise  requisite  for  the 
ends  of  justice,  the  Court  a|hall  grant  the  review.'^  But  I  do 
not  think  that  this  part  of  the  section  is  applicable  to  the  present 
case,  because  the  application  for  a  review  was  upon  the  specific 
ground  of  discovery  of  new  evidence.  It  appears  to  me  that 
the  act  of  the  lower  Court  in  granting  the  review,  as  it  did, 
without  any  evidence  of  the  fact  wliicli  was  necessary  to  make 
the  granting  it  allowable,  wa^  an  error  of  law  in  the  procedure 

57 
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1873       whioh  is  a  ground  of  appeal  when  the  deciaion  upon  the  review 
Bhybub      is  brought  before  this  Court  in  special  appeal. 
Chundbb         rpjjQ^  ^lja,t  is  the  effecu  o£  s.  378  ?     It  says  that  the  order  o£ 
Chowdhbt    the  Court  granting  the  review  or  rejecting  the  application  snail 
llADHrBEAM  ^®  ^^^^'     ^^  ^^^^  ^  ^^  ^^^^  ^^  coutrolUng  the  right  of  speoial 
SuEMAH.     appeal  to  the  extent   that,  when  the  decision  upon  the  review  is 
brought  before  the  Court,  it  is  not  to  take  notice  of  the  error  iti 
law  in  the  procedure  by  granting  the  review  and  rehearing  the 
case?     It  appears  to  me  that,  taking  the  sections  together,  we 
ought  not  to  give  such  an  efEect  as  that  to  the  word  "  final." 
It  means  there,  as  it  does  in  some  other  parts  of   Act  VIII,  for 
instance  in  s.    257,   that    the   order   rejecting   the   application 
or  granting  the  review  shall  not  by  itself  be  open  to  appeal.     A 
person  shall  not  be  at  liberty   to  go  to  the  Appellate  Court  and 
contend  that  the  Court  which    has  refused  or  has  granted    a 
review  ought  not  to  have  done  so«     But  the    word  is  not  to  be 
so  construed  that,  when  the  decree  iu   the  suit   has  been  made, 
the  legality  ol  the  order  granting  the  review  shall  not  be  in  any 
way   questioned ;   that,   although   the  review    may  have  been 
illegally  granted,  no  question  about  it  shall   be   allowed   to  be 
raised*   and  a  person  who  had  a  decree  in  his  favor  shall  not  be 
at  liberty  to  show  that  he  was  illegally  deprived  of  the  benefit 
of  it  by  the  Coart  granting  a  review,  where  the  law  has  not 
said   that  a  review  may  be  granted  to  a  person  who  merely  said 
that  he  had  discovered  fresh  evidence,  but  did  not  bring  himself 
within  the  provisions  of  tlie  law  which  says  that  the  discovery 
shall  be  of  evidence '*  which  was  not  within  his  knowledge,  or 
could  not  be  adduced  by  him  at  the  time  when  the   decree  was 
passed.'^ 

I  think  that  is  the  construction  which  we  ought  to  put  upon 
these  words  in  s.  378,  and  that  it  is  proper  that  the  parties 
in  a  special  appeal  shall  be  at  liberty  to  show  that  there  has 
been  an  error  or  defect  in  the  procedure  by  the  granting  of  the 
review  which  has  affected  the  decision  of  the  case  upon  its 
merits,  by  producing  a  different  decision  Irom  what  had  been 
before  come  to. 

Jackson,  J. — I    am    tf  the  same  opinion.    In  the   state  of 
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the  law  before  the  Civil  Procedure  Code  was  enacted,  it  was  not       ^^'73 
competent  to  the  inferior   Courts  in  Bengal  to  review  their  own      Bhtrub 
judgments   without  the  sanction    of  the  superior  Courts.    By     8^^^^"* 
s.    376     (Civil     Procedure    Code),    all     Civil    Courts    were   Chowdhby 
empowered    to  review   their  judgments  for  any  of  the  causes  set   Madhubram 
forth    in  that  section,  one  of  them    being  *'  the  discovery  of  new     Sobmah- 
matter  or  evidence    which  was    not  within  his  (the    applicant's) 
knowledge*    or  could    not  be  adduced  by  him  at  the  time  when 
the   decree  was    passed    against  him.''     This  seems   to    be  a 
speoiiic  cause  on  which  a  party  aggrieved  by  a  decree  is  entitled 
to  apply    for  a  review  of  such  decree.     I  think  that,    in  respect 
of  that  cause,    the   power   of  the    Court   to  grant  a  review  is 
specially    limited  by    the  words  of  that    section.     Then   s.  878 
declares  that  the  order  of  the  Court  whether  granting  or  rejecting 
the   review  ^'  shall   be  final."     That  seems   to  me  to  bring  the 
order    into  the    position    of  an  interlocutory    order  within    the 
meaning  of  s.  363,  that  is  to  say,  that  it  is  an  order  not  of  itself 
appealablci  but  which  '*  may  be  set  forth  as  a  ground  of  objection 
in  the  memorandum  of  appeal,"  if,  in  pursuance  of  the  admission 
of    a    review  of  judgment,  a  decree  be  passed  against  the  party 
against  whom  the  review  is  granted. 

I  quite  concur,  therefore,  in  thinking  that,  although  an  order 
granting  a  review  cannot  be  made  the  subject  of  appeal  standing 
alone,  yet  the  appellate  Court  can  take  notice  of  it  in  special 
appeal,  and  if  the  review  was  improperly  granted,  can  set  aside 
the  judgment  passed  in  furtherance  of  such  review. 

Phkar,  J.— I  concur  generally  in  what  has  been  said  by  the 
Chief  Justice.  It  has,  on  several  former  occasions,  fallen  to  me 
to  express  my  views  on  this  matter  of  review  under  the  Civil 
Procedure  Code  o^  this  country,  and  those  views  are  reported 
in  more  than  one  of  the  cases  which  have  been  referred  to,  I 
do  not,  therefore,  think  it  necessary  to  add  anything  to  what 
has  already  been  stated  very  fully  by  the  Chief  Justice. 

It  seems  to  me  that  we  ought  to  answer  the  question  which 
has  been  referred  to  us  in  these  words  : — The  orders  of  the 
Subordinate  Judge  granting  a  review  can  be  questioned  in 
special  appeal. 


Digitized  by 


Google 


434 


BENGAL  LAW  REPORTS.  [VOL.  XL 


Before  Sir  Richard    Cmoh,  7C< ,  Chief  Justice,  Mr,  Jim^Uq  Ja'^kam,  Mi\ 
Justice  "PheaVf  Mr,  Justice  Markhj,  and  Mr,  Justice  Ahislie, 

1873  CBUNDEE  COOMAR  MUNDUL  and  another  (PlawtiffsJ  r. 

^^^'^  ^'  NUNNEEKHANUM  ani>  othkrs  (Dmindants) .♦ 

Bes  Judicata — Decision  by  Lqmiy  Collector  ^Evidence  of  Title^Aet  X 
oj  1859,  s.  23,  eZ.  G—  Junsdiciion  of  the  Revenue  Conrts^Aci  VIII 
of  1859,  ».  2. 

See  also  Ay  a  ryot,  brought  a  suit  in  the  Court  of  the  Deputy  Collector  agaiost  B^. 
1 5  B  L  R  241  jjjg  zemindar,  for  recovery  of  possession  of  a  piece  of  land,  on  the  ground 
that  he  was  the  holder  of  a  maarast  potta,  and  that  he  had  been  illegally 
ejected  by  B.  The  Deputy  Collector  held  that  the  maurasi  potta  was 
genuine,  and  that  B  had  illegally  ejected  A*  He  passed  a  decree  in' favor 
of  A,  in  execution  of  which  A  obtained  possession  of  the*  land  in  dispute-,. 
In  a  suit  brought  by  B,  against  the  heirs  of  A^  in  the  Civil  Court,  for 
recovery  of  possession  of  the  said  piece  of  land,  on  the  ground  that  th& 
maurasi  potta  was  a  spurious  document,  and  that  no  inaurasi  potta  had 
been  granted  to  -4,  Held  TJackson,  J.,  doubting)  that  the  decision  of  tha 
Deputy  Collector  was  not  conclusive  between  the  parties. 

In  1866,  one  Backer  Ali  hroaght  a  sait  ia  the  Court  of  tha 
Deputy  Collector  of  the  24-PergaQnas,  against  the  present 
appellants,  Chunder  Coomar  Mandul  and  Jodoonath  Mundul, 
under  the  provisions  of  cL  6,  s.  23,  Act  X  of  1859,  to  recover 
possession  of  a  certain  piece  of  land,  on  the  ground  [that  he  bad 
been  in  possession  thereof  under  a  mtiurmi  potta,  and  that  Iiq 
had  been  ejected  therefrom  by  the  tlien  defondants.ander  color 
of  a  decree  to  which  he  was  no  party.  The  defence  s»t  np  was 
that  there  was  no  relation  of  landlord  and  tenant  between 
Backer  Ali  and  the  then  defendants,  and  that  the  maurasi  potta 
set  up  by  Backer  All  was  a  spurious  dooument.  The  Depaty 
Collector  held  that  the  potta  was  genuine,  and  that  Baoker  Ali 
had    been   illegally  ejected.     He,  acoordingly,   passed  a  decreo 

*  Special  App3aU,Kos.  1035  and  1036  of  ia70»  from  the  decrees  of  the  Judge 
of  the  24rPerganna8,  dated  the  19th  March  1870,  reversing  the  decreea  of  the 
Additional  Muoaif  of  that  district,  dated  the  30th  April  l^^. 
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infavor  of  Backer  Ali.  This  decree  was  confirmed  by  the 
Judge  in  appeal.  A  special  appeal  was  preferred  to  the  High 
Co  urt,  but  it  was  rejected  by  a  Division  Bench. 

The  present  suit  was  brought  by  Ohunder  Coomar  Muudui 
and  Jodoonath  Mundul  in  the  Court  of  the  Additional  Munsif 
of  the  24-Pergunnas^  against  Nunnee  Ehauum  and  others^  tho 
heira  of  Backer  Ali,  for  the  recovery  of  possession  of  the  piece 
of  land  for  which  Backer  Ali  had  obtaiued  a  decree  from  the 
Court  of  the  Deputy  Collector,  on  the  ground  that  the  maurasi 
potta  set  up  by  Backer  Ali  was  spurious ;  that  no  manrasi 
potta  had  been  granted  by  the  plaintiffs ;  and  that  whatever 
right  Backer  Ali  might  have  had  in  his  lifetime  to  hold  posses- 
sion of  the  land  in  dispute,  his  heirs  had  no  right  to  hold  it 
after  his  death.  The  plaint  stated  that  the  cause  of  action 
arose  when  the  special  appeal  in  the  former  suit  had  been 
rejected  by  the  High  Court.  The  defendants  set  up  {int^ 
alia)  iu  their  written  statement  that  the  suit  was  barred  by  s.  2, 
Act  VIII  of  1859,  as  the  maurasi  potta  had  been  found  by 
the  Deputy  Collector  to  be  a  genuine  document ;  and  that  the 
potta  was  genuine. 

The  Subordinate  Judge  citing  Gooroodoss  Boy  v.  Ramnarain 
Mitier  (1),  held  that  the  suit  was  not  barred  by  s.  2,  Act  VIII 
of  1859,  but  that  the  plaintiffs  were  not  entitled  to  recover 
possession,  as  the  maurasi  potta  was  a  genuine  document. 
He,  accordingly,  dismissed  the  plaintiffs*  suit. 

On  appeal,  the  Judge  held  that  the  suit  was  barred  by  s,  2» 
Act  VIII  of  1859  ;  that  Oooroodoas  Boy  v.  Ramnarain  Mitier  {I) 
was  not  applicable  to  the  present  suit ;  that,  as  the  maurasi 
potta  bad  been  held  to  be  genuine  by  a  Court  of  competent 
jurisdiction*  the  plaintiffs  were  barred  from  instituting  a  civil 
suit  to  contest  its  genuineness  »  that  the  decision  of  the  Deputy 
Collector  was  final  and  conclusive  between  the  parties,  and  as 
the  tenure  was  maurasi  and  hereditary,  the  plaintiffs  had 
no  right  to  eject  the  defendants.  He,  accordingly,  dismissed 
the  appeal. 

The  plaintiffs  appealed  to  the  High  Court. 

The  appeal    came  on  for  hearing    before  a  Division  Bench 
(1)  B.  L.  E.,  Sup.  Vol.,  628. 
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(Jtockson  and  Mitter^  JJ.),  who,  in  consequence  of  a  conflict 
of  decisions  and  a  difFereoce  of  opinion  between  their  Lordships, 
referred  the  following  question  for  the  opinion  of  a  Full 
Bench,  viz : — '^  Whether  the  previous  decision  as  to  the  potta  is 
or  is  not  conclusive  between  the  parties  T* 

In  referring  the  question  the  following  judgments  were  deli- 
vered : — 

Jacksom,  J. — The  question  raised  in  this  special  appeal  is 
certainly  not  free  from  doubt.  It  is  one  on  which  the  two 
Judges  constituting  the  present  Bench  are  not  entirely  agreed  ; 
and,  under  any  circumstances,  I  should  think  it  more  advisable 
to  abstain  from  pronouncing  judgmeut  in  a  case  where  that  is  so. 

But  in  the  present  case,  the  state  of  the  authorities  is  one 
which  entitles  us  to  abstain  from  coming  to  a  final  decision,  and 
to  refer  the  question  for  the  decision  of  a  Full  Bench. 

In  a  case  decided  by  a  Division  Bench  of  this  Court,  in  which 
my  learned  colleague  was  one  of  the  Judges,  Aradhun  Dey  v. 
Golam  Hoasein  (1),  it  has  been  determineid,  without  much  argu- 
ment so  far  as  we  can  discover  from  the  judgment,  that  the 
'^  judgment  of  the  Collector  in  the  matter  of  the  genuineness  of 
the  potta  is  the  judgment  of  a  Court  competent  to  d^^rmine 
ihat  question  in  order  to  the  determination  of  the  further 
question  of  rent  or  of  ejectment ;  ^but  as  it  is  not  the  judg- 
ment of  a  Court  of  concurrent  jurisdiction  with  the  Civij 
Courts,  it  cannot  be  pleaded  as  an  estoppel  in  the  Civil  Court 
in  an  action  for  the  ejectment  of  the  defendant  as  a  trespasser." 

That  ruling  has  been  relied  on  as  an  authority  for  contending 
in  the  present  case,  that  the  plaintiCFs,  whose  suit  was  to  eject  the 
defendant,  one  Backer  Ali,  claiming  to  hold  as  hereditary 
moTcurraridars,  are  not  precluded  by  a  previous  decision  of  the 
Collector's  Court  in  favor  of  the  same  Backer  Ali  in  a  suit 
brought  by  him  against  the  zemindars  (who  are  identical  in  title 
with  the  present  plaintiffs)  under  cl.  6,  s.  23  of  Act  X   of  1859. 

In  pronouncing  the  judgment  which  I  have  just  cited.  Loch,  J., 
refers,  in  support  of  the  view  taken,  to  a  then  recent  judgment 
in  the  case  of  MwsamxU  Edun  v.   llitasamut  Bechun   (2],   in 


(1)8W.R.,  487. 


(a)8W.  R.,175. 
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which  difference  of  opinion  having  occurred  between  the  tw^ 
Jadgea  of  a  Division  Bench  (Campbell  and  Phear,  J  J.),  the' 
matter  was  re-argned  before  the  learned  Chief  Justice,  and 
Sir  Barnes  Peacock,  concurring  with  Phear,  J.,  held  that  the 
Collector's  Court  and. Judge's  Court  were  not  Courts  of 
concurrent  jurisdiction, -and,  therefore,  that  the  decision  of  the 
Collector  is  not  conclusive  except  on  the  question  of  rent. 

The  matter  which  was  under  consideration  in  that  case 
was  very  different  from  the  matter  in  the  present  case.  The 
question  there  was,  whether,  in  a  suit  for  rent,  the  defendant 
having  set  up  a  zer-i-peshgi  ticca  bond,  and  the  Collector's 
Court  haviDg  decided  in  favor  of  the  validity  of  that  bond, 
such  decision  was  afterwards  conclusive  and  binding  in  a  suit 
on  that  bond  in  a  Civil  Court. 

It  is  somewhat  remarkable  that,  in  a  case  occurring  some  time 
afterwards  before  a  Division  Bench  of  this  Court,  in  which 
Loch,  J.,  was  the  senior  Judge, — namely,  in  the  case  of 
Euro  Lall  Saha  v.  Sree  Tirthanund  ThaJcoor   (1) — that  learned 


(I)  B$f(ire  Mr.  Juitice  Lock  and 
Juftiee  Sir  C.  P.  HohlumBe,  BcH. 

The  2nd  Uay  1870. 

HURO  LALL  S^HA  (Plaintiff)   v, 
SREE  TIBTHANUND  THAKOOR 

AND  OTHCIU   (DsrSXDAlfTS).* 

B9$jf*dic<Ua — JurUdicUon  cf  Revenue 
Courts, 

Baboo  Khetter  liohvn  Mooherjee  for 
the  appellanb. 

Baboo  Tarruck  Nath  Sen  for  the  res- 
pondents. 

TuK  Court  delivered  the  following 
jadgments : 

Locu,  J. — rhe  plaintiff  in  this  case  is 
the  proprietor  of  a  resamed  fncUik  whtoh 
he  pnrchased  from  the  former  owoers 
in  1274  (1867)  by  a  private    sale.     He 


took  possession  and  ejected  the  defend- 
ants, who  brought  a  suit  onder  the 
proTisioDS  of  e.  2a,  Act  X  of  1859  to 
recover  possession,  on  the  gronnd  that 
they  held  the  land  under  a  potta  from 
the  plaintiff's  vendors,  and  that  the 
period  of  that  potta  had  not  expired* 
The  Collector  found  that  they  held 
the  land  under  a  potta  as  alleged  by 
them,  and  directed  that  they  should  be 
restored  to  possetsion. 

The  plaintiff  brings  the  present  suit 
to  recover  possession  of  the  land,  and 
to  set  aside  the  potta  propounded  by 
the  defendants.  The  first  Court  gave 
him  a  ded'ce.  But  the  lower  Appel< 
late  Court  held  that  the  question 
between  the  parties  oould  not  be  dis- 
posed of  by  the  Oiyil  Court,  that  it 
had  already  been  disposed  of  by  the 
Revenue  Court,  and  that  the  Civil  Court 
could  not  interf«nre. 
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*  special  Appeal,  No.  2840  of  1869,  from  a  decree  of  the   Subordinate  Judge  of 
Pnrneah,  dated  the  23rd  September  1869,  affirming  a  decree  of  the  Mansif  of  that 
istrict,  dated  the  29tb  May  1869. 
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Judge    and    Hobhouse,     J.     delivering     separate    judgments 
in  a  case  which  appears  to  roe  extremely  similar  to  the  present 


The  plaintiff  comes  np  in  speoial 
appeal,  and  in  support  of  his  appltca'^ 
tioQ  quotes  a  jodgment  of  the  Full 
Bench  in  the  case  of  Oooroodoit 
Roy  V.  Hamnarain  Wtter  (a)  ;  but 
we  think  that  that  judgment  is  not 
applicable  to  the  present  case**  In 
that  case  there  had  been  no  trial  in 
the  Collector's  Court,  and  what  appears 
to  have  been  decided  then  was  that, 
if  a  tenant,  on  the  plea  of  having  been 
illegallj  ousted,  did  come  under  the 
provisions  of  s.  23  to  rscorer  posses-- 
aion,  such  an  action  wonld  be  looked 
upon  as  a  possessory  action  ;  bnt  where 
he  came  in  upon  his  title  and  sought  to 
recover  on  proof  of  his  title,  he  might 
bring  such  an  action  in  the  Civil  Court. 
Another  case  decided  by  the  Full 
Bench,  Jonar^un  ^Acharjee  v.  Hara» 
dhan    Acharjee    (6),    has   been  shown 

us  by  the  respondent,  and  that  ap- 
peiirs  to  meet  this  case.  There  it  was 
ruled  that,  if  a  tenant  came  into  the 
Collector's  Court,  under  s.  23,  .seeking 
to  be  restored  to  possession  on  the  plea 
of  illegal  ejectment,  then  the  question 
ns  to  the  determination  of  his  tenancy 
would  have  to  be  enquired  into,  and  if 
it  had  terminated,  he  wonld  not  be 
entitled  to  recover  possession.  Now 
that  was  the  question  in  the  present 
case,  which  was  decided  in  the  Collec- 
tor's Court :  the  defendants  asked  in 
that  case  to  be  restored  to  possession, 
because  their  lease  had  not  expired, 
find  it  was  necessary  to  try  the  point 
whether  their  lease  had  or  had  not 
expired  before  they  would  be  entitled 
to  recover.  The  Collector  tried  that 
point,  found  that  their  lease  had  not 
expired,  and  that  it  was  a  valid  lease, 
and,    therefore,    put    them    back  into 

(a)  B.  L.  E.,  Sup.  Vol.,  G28, 


possession.  The  qnestum  which  tb« 
plaintiff  now  asks  us  to  try  is  the 
very  same  question  as  was  tried  by 
the  Collector.  There  is  no  denial  as 
to  plaintiff's  proptietary  right  on  the 
part  of  the  defendants,  and  the  only 
obstacle  to  plaintiflTs  obtaining  kbaa 
possession  of  the  land  in  dispute  is 
the  lease  which  the  defendants  have 
propounded,  and  which  has  been 
already  found  by  the  Collector  to  be  a 
valid  lease,  the  period  of  which  has 
not  expired. 

The  question  having  already  been 
determined  by  the  Collector  who  had 
jurisdiction  to  try  it,  and  whose  Court 
was  a  Court  of  concurrent  jurisdiction, 
I  think  that  it  is  not  now  again  open  for 
trial  in  the  Civil  Court;  and  therefore 
the  judgment  of  the  lower  Appellate 
Court  must  be  upheld,  and  the  special 
appeal  dismissed  with  costs. 

HoBHocsE,  J. — I  am  of  the  same 
opinion.  I  have  no  sort  of  doubt  but 
that  the  question  before  ns  is  in  reality 
a  res  judictUa.  The  cause  of  aotioa 
was  mutatis  muiandis  the  same  ;  the 
parties  were  the  same ;  the  subject- 
matter  was  the  same ;  and  in  my 
judgment  the  Revenue  Court  which 
passed  the  decision  of  the  2nd 
September  1808  wa*  a  competent 
Court  to  pass  the  decision  upon  the 
said  subject-matter.  The  cause  of 
action  was,  as  it  is  now,  so  far  as  the 
plaintiff  was  concerned  that  the 
defendant  set  np  a  potta  said  to  have 
baen  given  to  him  by  the  forper 
proprietors  of  the  estate,  the  term  of 
which  had  not  expired,  and  which,  if 
it  was  a  true  potta,  admittedly 
barred    the    plaintiff    from    obtaining 
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ewe,  held:  Loch,  J.,  as  follows  :—*' This  qaestion  having 
already  been  determined  by  the  Cjllector,  who  had  jarisdic-  " 
tion  to  try  it,  and  whose  Court  was  a  Court  of  concurreBt 
jnrisdiotioQ,  I  think  that  it  is  not  now  again  open  for  trial  in 
the  Civil  Court,  and  therefore  the  judgment  of  the  lower 
Appellate  Court  must  be  upheld,  and  the  special  appeal  dismissed 
with  costs/'  Hobhouse,  J,,  used  words  somewhat  to  the  same 
effect ;  his  words  are  these : — "The  Collector  could  not  deter, 
mine  that  the  ejectment  in  the  former  suit  was  illegal  until  he 
had  determined  that  the  potta  which  the  present  plaintiff 
now  denies,  was  a  true  potta.  He  had,  therefore,  obviously 
jurisdiction  to  determine  whether  that  potta  was  a  true  potta 
or  not.  Having  jurisdiction,  he  did  determine  that  the  potta 
was  a  good  one,  and  determined  it  as  between  the  parties  now 
before  us.  This  being  so,  the  Collector  did,  I  think,  deter- 
mine  in  the  suit  of  1868,  and  had    jurisdiction   to   determincj 
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kbas   poBsession     of  the    land.      The 
parties    were     admifctedly     the   same. 
The    sabjeot-matier    was,      npon   the 
deoiston    of  the    Collector    which   has 
been  read  ont  to  ns,  exactly  the  same, 
the  plaintiff  in  that    sait,  who  is  the 
defendant  in  this  suit)  set  op  an   illegal 
ejectment  ou  this  groand, — he  said  iJiat 
the  ejectment  was   illegal,  because  he 
was   entitled    to   hold    over  until    the 
expiry  of     the   potta    given    by   the 
former   maliks.     The   defendant,   who 
is  now  the  plaintiff  in  this  casei  denied 
then,  as  he  denies  now,  that  the  potta 
was  a  true  potta,   and  admitted  then, 
as  he  admits  now,  that,   if  it  was  a  true 
potta,    the   present    defendants    were 
entitled  to  regain    possession,  because 
the  term  of  it  had  not  expired.    The 
point  before  the   Collector  was,  under 
the    Fnll   Bench    Kuliog  in  the    case 
of    Jonardun     AQharjee   v.    ffaradhun 
Acharfee     (a)    which     Loch,     J.,    has 
quoted,     the   point   of    illegal    eject- 


ment, and  in  order  to  determine  that 
point     the  Collector   was    obliged    to 
determine,    in    fact,  he    had    nothing  * 
else  to  determine  except   the  fact  as  to 
whether  or  not  the  then    plaintiffs,  who 
are  now  the  defendants,  had  received 
from      the    former    tnaZik    the    potta 
then  as  now  in  question.    The  Collector 
could  not     determine    that  the  eject, 
ment  in  the   former    suit  wHS  illegali 
until    he    had    determined    that   the 
potta    which    the     present      plaintiff 
now  denies,  was  a  true  potta*    He  had» 
therefore,     obviously     jurisdiction     to 
determine     whether    that    potta    was 
true  potta  or   not.  Having  jurisdiction, 
he  did  determine  that  the  potta  was  a 
a    good     oLe,    and    determined  it    a^ 
between    the   parties   now  before  us* 
This    being    so,    the    Collector    did  I 
think,    determine   in  the  suit  of  1S6P> 
and  had  jurisdiction  to  determine,  the 
very  point  now  in  question    before  ns 
and  so  the  matter  is  res  judicata. 


(a)  Cttso  Not'  689  of  1867  j  29th  April  1868. 
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the  very  point  now  in  question  before  n8^  and  so  the  matter  is 
res' judicata" 

In  delivering  judgment  in  that  ease.  Loch,  J.,  referred  to  the 
judgment  of  the  Pull  Bench  in  the  case  of  Gooroodoss  Boy  ▼• 
Bamnarain  Mitter  (1),  but  does  not  refer  to  the  case  which  ho 
himself  had  previously  decided,  of  Aradhun  Dey  v.  Qolam 
Hossein  (2), 

The  mode  in  which  the  decision  of  the  Full  Bench  (in  the  case 
of  Oooroodosa  Roy  v.  Bamnarain  Mitter  (1) ),  is  made  to  bear 
on  the  present  case  is  this,  that  in  that  caso  the  Full  Bench 
expressed  the  opinion  that  "  the  words  '  suits  to  recover 
the  occupancy  or  possession  of  any  land,'  &c.,  in  cl.  6,  a.  23 
of  Act  X  of  1859,  refer  only  to  possessory  actions  against  the 
person  entitled  to  receive  the  rent,  and  not  to  suits  in  which  the 
plaintiff  sets  out  his  title  and  seeks  to  have  his  right  declared, 
and  possession  given  to  him  in  purauance  of  that  title/' 

It  seems  very  probable  that  the  words  in  cl.  6,  s.  23.  had 
express  reference  to  the  two  provisoes  in  ss.  21  and  22  of 
the  same  Act.  But  I  confess  that,  as  at  present  advised,  I  do 
not  find  anything  in  the  terms  of  cI.  6  s.  23,  which  make 
suits  brought  under  that  clause  mere  possessory  suits, — that 
is  to  say,  I  do  not  see  anything  which  should  debar  the 
Collector's  Court  under  Act  X  from  enquiring  into  any  plea 
which  may  be  set  up  by  the  defendant  in  answer  to  the  plaintiff's 
8uit,-^that  is,  that  if  are  meant  by  possessory  suits  such  suits 
as  are  analogous  to  suits  under  s.  15  of  the  Limitation  Act  of 
1859,  I  do  not  find  anything  in  the  words  of  the  Legislature 
to  bear  out  that  opinion,  and,  therefore,  I  think  the  Court  is  not 
authorized  in  limiting  the  meaning  of  the  words  in  a  way  which 
the  Legislature  has  not  done. 

Consequently,  if  these  are  not  possessory  suits,  it  seems  to 
me  that  the  Collector's  Court,  in  dealing  with  suits  under 
cl.  6,  s.  23,  is  vested  with  full  jurisdiction  to  enquire 
into  the  matter ;  and  if  it  was  necessary  for  the  plaintiff's 
purpose  in  such  suits,  as  between  him  and  the  zemindar,  to  set 
up  a  mokiirrari  polta  under  which  ho  claimed   to  be  entitled  to 


(1)  B.  L.  R.,  Sup.  Vol.  628, 


(2)  8  W.  R.,  487. 
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possession,  and  fchafc  potta  were  proved  to  be  valid,  he    wonld , 
not  only  be    entitled   to   possession,    but    to   possession    as  a    CnuNOBft 
mokurraridar.     It  seems  to  me,  therefore,  in  the  present  case,     munduu 
as  between  Backer  AH  and  the  zemindar,  and  between  persons         v- 
claiming  under  them  respectively,  that  the   Collector's  decision     khande. 
is  a  binding  decision  which  the  zemindar  is  not  entitled  now  to 
dispute  or  re-open. 

This  being  the  present  inclination  of  my  opinion,  and  the 
anthorities  being  in  the  state  I  mention,  as  also  some  other 
authorities  which  may  be  cited  on  either  side,  I  think  it  prefer- 
able to  refer  the  case  to  the  decision  of  a  Pull  Bench,  and  not 

to  pass  a  final  decision  here. 

MlTTBR,  J.  {after  stating  the  facts,  and  that  he  concurred  in 

the  order  of  reference  to  the  Full  Bench,  continued) : — ^In 
special  appeal  it  has  been  urged,  firstly,  that  the  Judge  is  wrong 
in  holding  that  a  maurasi  tenure  was  created  by  the  potta  in 
question  ;  and  2nd]y,  that  he  is  also  wrong  in  holding  that  the 
plaintiffs  are  estopped  by  the  decision  of  the  Revenue  Court 
in  tbe  former  suit  from  denying  the  genuineness  of  that  instru- 
ment. With  reference^  to  the  first  point,  I  am  clearly  of  opinion 
that  the  learned  Judge  is  right.  If  we  assume  the  potta  to* 
be  a  genuine  instrument,  there  can  be  bo  doubt  whatever  that 
it  is  a  matmm  potta  on  the  very  face  of  it ;  and  I  do  not,  there* 
fore,  think  it  necessary  to  enter  into  any  farther  discussion  on 
this  point.  With  reference  to  the  second  point,  however,  I  an» 
of  opinion  that  the  conclusion  arrived  at  by  tbe  learned  Judge- 
is  not  correct, 

I  confess  that  I  feel  considerable  difficulty  in  dealing  with  tho^ 
doctrine  of  res  judicata  in  this  case.  The  only  statutory 
provision  which  we  have  on  the  subject  is  that  contained  in 
the  second  section  of  our  Code  of  Civil  procedure,  and  I  am» 
bound  to  say  that  the  decidied  cases  are  not  altogether  in  - 
harmony  with  one  another. 

It  seems  to  me,  however,  ta  be  quite-  clear  that  the  provieionS' 
of  8%  2  cannot  be  applied  ta  this  case.  In  order  to  bring  a 
cas&  within  tbe  operation  of  that  section,  three  things  must  ba 
shown;  namely,  first,  that  the  parties  to  the  two  suits  under 
ck)mpartion  are  the  same;  secondly^  that   the  •ause^of  action  i^ 
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tbe  same ;  and  thirdly,  that  that  cause  of  action  has  been 
already  heard  and  determined  by  a  Court  of  competent 
jurisdiction. 

It  must  indeed  be  conceded  for  the  purposes  of  the  present 
discussion^  that  the  parties  to  this  suit  and  those  to  the  snit 
brought  by  Backer  Ali  are  substantially  the  same,  inasmuch 
as  the  defendants  are  the  undisputed  legal  representatives 
of  that  ind^vidnal.  But  the  causes  of  action  are  manifestly 
different  in  the  two  cases.  The  cause  of  action  in  the  former 
suit  was  the  illegal  ejectment  of  Backer  Ali  by  the  plaintiffs* 
But  thecanse  of  action  upon  which  the  present  suit  is  brought 
is  the  wrongful  withholding  of  [posTsession  by  the  defendants 
who,  it  is  alleged  by  the  plaintiffs,  have  no  right  to  hold 
possession  after  Backer  Ali's  death,  inasmuch  as  Backer  Ati  had 
no  such  right  to  transmit  to  them. 

The  phrase  "  cause  of  action,'*  used  in  s.  2,  is  certainly 
not  susceptible  of  a  very  accurate  definition  ;  bat  I  think  wa 
may  safely  take  it  to  mean  the  alleged  infraction  of  right  upon 
which  a  plaintiff  comes  to  a  Court  of  Justice  for  relief.  This 
is  the  sense  in  which  that  expression  has  been  used  in  the  other 
sections  of  the  Code,  as,  for  instance,  in  s.  7|  and  I  may 
add  that  it  has  been  also  used  in  that  sense  in  the  Statute  of 
Limitations.  This  interpretation,  however,  would,  to  a  certain 
extent,  restrict  the  operation  of  s.  2.  That  section,  it 
must  be  remembered,  forms  part  of  Chap.  I,  which  treats  of  the 
jurisdiction  of  the  Civil  Courts,  and  the  very  first  section  of 
that  chapter  says  that  the  Civil  Courts  are  bound  to  take 
cognizance  of  all  suits  not  barred  by  any  express  statutory 
enactment.  I  have  referred  to  this  [circumstance  merely  for  the 
purpose  of  showing  that  a  plea  under  s.  2  is  a  plea  of 
jurisdiction,  and  unless  the  conditions  specified  in  that  section 
are  strictly  fulfilled,  the  Court  would  be  bound  to  take  cogni- 
ssance  of  the  suit,  whatever  decision  it  may  utlimately  pass  upon 
its  merits.  In  this  view,  even  a  change  in  the  position  of  the 
parties  in  the  two  suits  would  operate  as  a  bar  to  the  application 
of  s.  2.  Suppose^  for  instance,  that  the  plaintiff  in  the 
second  suit  was  defendant  in  the  first :  although  the  subject 
matter  is  the  some  in  both  the     suits^  the  causes  of  actio  n 
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would  be  necessarily  different.    The  wrongful   act  complained        1^73 
of  by  the  plaintiff  in  the  former  suit    cannot  be  considered  as     Chundhr 
the   cause   of   action    of   the    plaintiff  in  the  second  suit,  and     Coomar 
8.     2     would     be     necessarily     inapplicable.      If    the    second  v. 

suit  is  based  upon  a  state  of  facts  which  has  come  into  existence  kuani" 
since  the  decision  of  the  first,  that  state  of  facts,  if  otherwise 
suflBcient,  might  constitute  a  fresh  cause  of  action.  If,  on  the 
other  hand,  no  such  new  state  of  facts  has  happened,  the  proper 
answer  to  the  second  suit  would  be,  not  that  it  is  brought  upon 
ft  cause  of  action  already  heard  and  determined  by  a  Court  of 
competent  jurisdiction,  and  therefore  barred  by  s.  2,  but 
that  there  is  no  cause  of  action  to  support  it.  Thus,  for 
instance,  if  the  second  suit  is  brought  upon  the  alleged  cause 
of  action  that  the  plaintiff  has  been  ejected  in  execution  of  a 
decree  duly  passed  against  him  by  a  competent  Court  in  a 
previous  suit  brought  against  him  by  the  defendant,  the  legiti- 
mate answer  would  be  that  the  rights  of  the  parties  to  the 
property  in  dispute  have  been  already  set  at  rest  by  a  decision 
which  has  become  final  in  all  its  legal  consequences,  and  as  the 
ejectment  of  a  party  in  execution  of  a  decree  duly  passed 
against  him  is  not  valid  cause  of  action,  the  suit  must  fail^  not 
upon  the  ground  that  its  cognizance  is  barred  by  s.  2, 
but  upon  the  ground  that  it  has  no  legal  foundation,  as  every 
suit  must  be  based  upon  a  proper  cause  of  action.  Suppose,  for 
instance,  that  Backer  AU  himself  bad  been  alive,  and  suppose, 
also,  that  a  suit  had  been  brought  against  him  on  the  expiration 
of  the  year  in  which  he  was  restored  to  possession  by  tha 
Deputy  Collector,  upon  the  ground  that  he  had  no  right  to  bold 
those  lands  permanently.  Whether  the  plaintiffs  could  have 
succeeded  in  such  a  suit  or  not  is  a  different  question.  Bui  it 
is  perfectly  clear»  that  the  cause  of  action  would  have  been 
different  from  that  determined  in  the  former  suit  by  the  Deputy 
Collector ;  and  the  Court  would  have  been  bound  to  determioe 
it  upon  its  merits,  in  spite  of  the  provisions  of  s.  2.  The 
preceding  observations  are,  I  believe,  sufficient  to  show  that 
8.  2  has  no  bearing  upon  this  case.  But  there  is  another 
mode  in  which  the  decision  of  a  competent  Court  in  a  previous 
suit  is    used   against  the  parties  to  that  suit  on  a  subsequent 
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litigatioirbetTTeen  them, — I  mean  m  the  shape  of  an  estoppel 
The  late  learned  Chief  Justice  of  this  Court  seems  to  have  thrown 
considerable  doubts  upon  the  propriety  of  introdneing  tbe 
doctrine  of  estoppels  in  this  country  in  the  judgment  dehVered 
by  him  in  the  case  of  Muasamut  Edwi  v.  Mussannut  Dechtm  (1)* 
That  doctrine,  it  was  observed,  is  one  peculiar  to  the  law  of 
England.  It  is  intimately  connected  with  the  Englisk  law  of 
pleadings  which  has  no  existence  in  our  Courts^  and  as  ita 
tendency  is  to  shut  out  the  truth,  it  may  well  be  doubted 
whether  those  Courts,  which  are  by  their  very  censtitution 
Courts  of  equity  and  good  conscience,  would  be  justified  itt 
adopting  a  doctrine  which  has  such  a  tendency*  But  if  we  are 
at  all  to  adopt  this  doctrine  upon  the  ground  of  public  policy 
or  otherwise,  we  must  adopt  it  with  all  the  Uokitatioas  and 
restrictions  which  the  wisdom  of  its  framers  has  engrafted  upon  it^ 
One  of  the  leading  authoritiea  on  the  subject  of  estoppels  is  to 
be  found  in  the  celebrated  case  of  The  Duchess  of  Kingiston  (2),. 
The  chief  propositions  of  law  laid  down  by  the  learned  Judg^ 
who  were  consulted  in  that  case^  are  :— 

"  First, — That  the  judgment  of  a  Coort  o{  coBCorrent 
jurisdiction  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as 
evidence^  conclusive,  between  the  parties  .npon  the  sanobe  iiiatter,. 
directly  in  question  in  another  Court ; 

Secondly, — That  the  judgnwnt  of  a  Court  of  excta^ive 
jurisdiction  directly  upon  the  point,  is,  in  like  manner,  conclusive 
upon  the  same  matter,  between  the  same  parties,  con>ing  iocidently 
in  question  in  another  Court,  for  a  different  purpose  / 

Thirdly, — ^That  neither  the  judgment  of  a  concurrent  or 
ezclttsive  jurisdiction  is  evidence  of  any  matter  which  comes 
collaterally  in  question,  though  within  their  jurisdiction,  nor  of 
any  matter  incidently  cognizable,  nor  of  any  naatter  to  be 
ii^erred  by  argument  from  the  judgment*^ 

The  first  two  propositionB  raise  a  dislinclion  betweem  dburfo 
of  concurrent  and  Courts  of  exdnsive  jurtsdiction,  whi^  it  is  of 
the  highest  importance  to  bear  in  mind.  This  distinction  is  the 
basis  of  the  decision  delivered  by  the  late  teamed  Chief  Jusive 


(l)8W.R.,l76w 
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in  tlie    case    referred  to    by  me,    and  I  will,    therefore,  confine 

myself  ta  the  disous^ion  of    the  question   as  to  how  far  the  case    Chohdbr 

now  before  us  is  aSdcted  by  it.  Mumlxtl 

V. 

The  learned  Judge  in  the  Court  below  says,''that  as  theHevenne  kbakvm. 
Coart  would  have  jnr'sdicbion  ia  this  case  to  eject  the  def  eu'lants, 
the  ^rerous  dec'sion  of  the  Bevenua  Court  is  final  and  oonclu- 
BiYH  in  this  Court/'  But  the  learned  Judge  is  evidently  wrong 
m  assaming  that  "  the  Revenue  Court  would  have  jurisdictiou 
in  this  case  to  eject  th«  clef endants.^'  That  Court  has  jurisdiR* 
tion,  and  it  must  be  admitted  exclusive  jurisdiction,  over ''  all 
suits  to  recover  the  occupancy  or  possession  of  any  land,  farm,  or 
tenuis,  from  which  a  ryot,  farmer,  or  tenant,  has  been  illegally 
ejected  by  the  person  entitled  to  receive  rent  for  the  same/' 
But  it  had  no  jurisdiction  whatever  over  a  suit  like  the  present^ 
wbioh  is  brought  for  the  ejectment  of  parties  who,  if  the 
plaintiff's  case  is  a  true  one,  cannot  be  regarded  in  any  other 
light  than  that  of  trespassers.  A  suit  by  a  landlord  to  eject  a 
tenant,  or  to  cancel  a  lease,  was  cognizable  by  the  Revenue 
Court  under  cl,  6,  s*  23,  Act  X  of  1859  provided  that 
it  waf  brought  upon  the  ground  of  non-payment  of  rent,  or  of 
breach  of  the  conditions  of  the  lease  ;  but  there  is  no  provision 
in  that  Act  for  a  suit  of  this  description.  It  is  clear,  therefore^ 
that,  so  far  as  this  suit  is  concerned,  the  Court  of  the  Deputy 
Collector  cannot  be  regarded  either  as  a  Court  of  concurrent, 
cr  of  exclusive  jurisdiction  ;  and  hence  it  follows  that  the 
decision  of  that  Court  in  the  suit  brought  by  Backer  Ali  caniiot 
be  treated  as  an  estoppel  in  the  present  litigation.  Suppose,  for 
instance,  that  the  Deputy  Collector  had  found  the  potta  to  be  a 
^genuine  iostrumeot  in  a  paltry  suit  for  arrears  of  rent, — could 
it  have  been  possibly  contended  that  that  decision  would  have 
operated  as  an  estoppel  in  a  suit  brought  by  the  plaintiffs  fot 
the  land  itself,  which  would  be  undoubtedly  a  suit  within  the 
exclusive  jurisdiction  of  the  Civil  Court.  "It  is  clear, 
therefore,"  observed  the  late  learned  Chief  Justice  in  the  case 
already  cited,  •'  that  to  render  a  judgment  in  such  cases  con- 
clusive, the  Courts  must  be  Courts  of  concurrent  jurisdiction.  The 
validity  of  an  instrument  involving  a  title  to  lands  worth  lacs 
of  rupees  might    have  to  be  tried  for  some  purpose  in  the  Court 
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of  Dopaty  Collectori  with  an  appeal  to  the  Collector^  or  before . 
CHUNDSft  a  Small  Cause  Court  from  which  there  is  no  appeal.  If  the 
MuNDUfc  ^*®^  taken  by  Campbell^  X,  is  correct,  this  decision  would 
be  conclusive  upon  every  other  Court  in  which  the  validity 
of  the  same  deed  might  come  in  question  for  an  entirely  different 
purpose^  and  in  a  claim  for  a  very  large  amount.  It  appears  to 
me,  therefore,  that  the  rule  which  is  laid  down^  namely,  that  to 
render  a  judgment  of  one  Conrt,  between  the  same  parties^npon 
the  same  pointy  conclusive  in  another  Courts  the  two  Courts 
must  be  Courts  of  concurrent  jurisdiction.  Concurrency  of 
jurisdiction  is  a  necessary  part  of  the  rule  which  creates  an 
estoppel  in  such  a  case.'  * 

But  the  third  and  last  proposition  seems  to  be  equally  fatal 
to  the  application  of  the  doctrine  of  estoppels  in  this  case.  Let 
us  consider  for  a  moment  what  was  the  question  which  the 
Deputy  Collector  had  directly  before  him  in  the  suit  brought  by 
Backer  Ali.  That  question  was^  I  apprehend^  nothing  more 
than  thiS)  namely,  whether  Backer  Ali  had  been  illegally  ejected 
from  his  tenure  by  the  present  plaintiff.  This  view  is  fully 
supported  by  the  Full  Bench  decision  of  this  Court  in 
the  case  of  Gooroodoss  Roy  v.  Ramnarain  Mitter  (1) .  In  that 
case  it  was  expressly  laid  down  that  cl.  6,  s.  23^  Act  X  of  1859» 
refers  only  to  po3ses30i*y  actions  on  the  ground  of  illegal 
ejectment ;  and  that  the  Civil  Courts  are,  therefore,  fully 
competent  to  take  cognizance  of  suits  brought  by  tenants  for 
the  recovery  of  their  tenures  on  proof  of  title,  notwithstand- 
ing the  concluding  words  of  s.  23,  Act  X  of  1859,  which 
gave  exclusive  jurisdiction  to  the  Revenue  Courts  over  all 
suits  described  in  that  clause.  The  learned  Judge  says  that 
this  case  has  no  bearing  upon  the  point  now  in  dispute.  But- 
.  the  principle  upon  which  it  was  decided  is  of  the  utmost 
importance,  inasmuch  as  it  shows  clearly  that  a  suit  under 
cl.  6,  s.  23,  Act  X  of  1859,  being  essentially  a  suit  of 
a  possessory  character,  the  only  question  which  can  directly 
arise  before  the  Revenue  Courts  in  those  suits,  is  the  question 
of  illegal    ejectment.     It  is    true  that    the  Collector  has  to  try 

1(1)  B.L.  R.,  Sup.  Vol,  628. 
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whether  (here  is  a   subsisting   relation  of  landlord  and  tetiant       ^^73 
between  the  parties  to  such  a  suit  before  he  can  assume  juris-     Ghundbr 
diction  over  it ;  but  that  is  a  matter  purely  incidental  to  the     S^^* 
main  question^-^namelj^  that  of  illegal  ejectment.  v. 

It  has  been  said  that  the  Full  Bench  decision,  just  now  Khanum. 
cited y  has  been  virtually  overruled,  or  at  least  modified,  by  a 
snbsequent  Full  Bench  case  (1),  in  which  it  has  been  held  that, 
before  a  plain ti£E  can  succeed  under  the  provisions  of  cU  6, 
8.  23,  Act  X  of  1859,  he  is  bound  to  show  that  there 
ia  a  subsisting  relation  of  landlord  and  tenant  between  him 
and  the  defendant.  But,  on  closer  examination!  it  will  be 
found  that  there  is  no  real  conflict  between  the  two  oases. 
CI.  6  referred  expressly  to  suits  brought  by  tenants  for 
the  recovery  of  lands  from  which  they  had  been  ille^gally 
ejected  by  their  landlords,  and  the  Collector  must,  therefore^ 
find  that  the  case  before  him  is  really  the  case  of  a  tenant 
before  he  can  assume  any  jurisdiction  over  it.  This  circum-> 
stance,  however,  cannot  affect  the  validity  of  the  position,  that  the 
question  of  illegal  ejectment  is  the  only  question  which  is  directly 
cogniEable  in  such  a  suit.  The  Deputy  Collector  had  full 
and  ample  jurisdiction  to  try  whether  there  was  a  subsisting 
relation  of  landlord  and  tenant  batween  the  present  plaintiffs 
and  Backer  Ali ;  and  yet  it  must  be  conceded  that  the  deter** 
mination  of  that  question  was  merely  incidental  to  the  purposes 
of  a  suit  which  was  essentially  a  suit  of  a  possessory  character 
as  held  by  the  first  Pull  Bench  decision.  When  the  Legis- 
lature gives  jurisdiction  to  a  particular  tribunal  to  try  a  parti- 
cular class  of  suits,  it  would  necessarily  be  competent  to  that 
tribunal  to  try  all  questions  whether  of  law  or  of  fact,  upon 
which  the  right  determination  of  those  suits  may  depend.  But 
it  would  not,  therefore,  follow,  as  a  matter  of  course,  that  the 
decision  of  every  question  determined  by  such  a  Court  in  the 
course  of  such  a  suit,  is  to  be  considered  as  the  decision  of  a 
question  directly  raised  within  the  proposition  under  consider- 
ation. 


(X)    Proionno   Kmvar  Tal  Chow-    dhry;  Case    No      36  of  1866;  23rd 
dlbrij  V.  Koylafi  Ch^nder  Pai  Choio-    September  1867. 
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rhasj  for  instance,  in  a  snit  for  mesne  profits  institnted  in  the^ 
"  Small  Cause  Goart,  it  might  be  sometimes  necessary  for  thiii 
Court  to  enter  into  the  most  complicated  questions  of  law  and 
fact  affecting  the  title  to  the  land  for  which  those  mesne  profits 
are  claimed.  But  it  would  be  obviously  erroneous  to  contend 
that  the  deciision  of  any  of  those  questions  by  the  Small  Caase 
Court  can  be  set  up  as  a  bar,  or  as  conclusive  evidence,  in  a 
subsequent  litigation  between  the  parties  for  the  land  itself,  or 
that  that  decision  is  to  be  considered  as  a  direct  decision  upon 
the  question  of  title.  Suppose,  again,  that  the  Revenue  Court 
has  decided  in  a  suit  for  arrears  of  rent,  valued  at  a  few  rupees, 
that  the  defendant  has  bound  himself  by  a  kabuliat  to  pay  a 
certain  amount  of  rent  to  the  plaintiff  for  a  certain  number  o£ 
years,  and  suppose  also  that  the  kabuliat  is  false,  the  defend- 
ant himself  being  the  proprietor  of  the  land  to  which  it 
purports  to  relate.  Would  the  decision  of  the  Revenue  Court  on 
the  question  of  tenancy  be  considered  such  a  direct  decision 
upon  the  point  of  title  as  to  operate  as  an  estoppel  in  a  subse- 
quent suit  brought  by  the  defendant  for  the  declaration  of  his 
right,  which  would  be  admittedly  a  suit  within  the  exolosivo 
jurisdiction  of  the  Civil  Court  ?  It  would  certainly  be  beyond 
the  power  of  the  Civil  Court  to  give  him  any  relief  in  the 
matter  of  the  arrears  already  adjudged  against  him  by  the 
Bevenue  Court,  for  the  Revenue  Court  had  exclusive  juris- 
diction over  that  matter.  But  there  would  be  nothing  in  the 
decision  of  the  Bevenue  Court  upon  the  question  of  tenancy 
to  prevent  the  Civil  Court  from  making  a  binding  declaration 
that  there  was  no  relation  of  landlord  and  tenant  between  the 
parties,  and  thereby  to  save  the  supposed  tenant  from  any 
further  molestation  by  his  opponent. 

It  is  further  worthy  of  remark  that  however  necessary  it 
might  have  been  for  the  Deputy  Collector,  under  the  Full 
Bench  decision  just  now  cited,  to  determine  the  question  of 
tenancy  before  he  could  give  to  Backer  Ali  the  relief  prayed 
for  by  him,  no  question  relating  to  the  precise  nature  and 
duration  of  Backer  Ali^s  holding  could  have  been  or  was 
directly  raised  before  the  Deputy  Collector  for  trial.  Backer 
Ali  might  have  alleged  and  failed  to    prove  that  ho  was  a 
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maurasidar,  and  yet  the  Deputy  Collector  would  baye  been 
bound  under  the  first  Full  Bench  decision  to  restore  him  to 
possession^  if  he  had  shown  that  there  was  a  subsisting  relation 
of  landlord  and  tenant  between  him  and  the  present  plaintiffs^ 
and  that  the  latter  had  ejected  him  contrary  to  law,  say  for 
instance,  by  violating  the  provisions  of  s.  78  of  Act  X  of  1859 
or  by  turning  him  out  neck  and  crop  in  the  middle  of  the  year 
without  any  previous  notice,  or  any  other  legal  proceeding 
whatever.  Can  it  be  contended  that  the  present  plaintiffs 
could  not  have  sued  him  in  the  next  year  in  the  Civil  Court 
upon  the  ground  that  there  was  no  longer  any  relation  of  land- 
lord and  tenant  between  them  and  him  f 

It  has  been  said  that  the  Deputy  Collector's  decision  oufi:ht 
to  be  considered  as  final,  at  least  with  reference  to  the 
genuineness  of  the  potta  in  question.  But  this  argument  is 
manifestly  untenable.  The  potta  is  a  mere  matter  of  evidenoe,and 
it  is  beyond  all  question  that  a  mere  matter  of  evidence  cannot 
be  put  in  issue.  A  disputed  state  of  facts  might  legitimately 
form  the  subject  of  an  issue.  But  it  would  be  just  as  improper 
to  put  in  issue  the  documents  which  the  parties  have  filed 
in  support  of  their  respective  allegations,  as  it  wouM  be  to  put 
in  issue  the  veracity  of  the  witnesses  who  are  summoned  to 
depose  to  those  allegations.  The  evidence  of  a  witness  as  to 
the  existence  of  a  particular  state  of  facts  is  just  as  much  a 
matter  of  evidence  as  a  corresponding  document  ;  and  I  do 
not,  therefore,  think  that  we  ought  to  make  any  distinction 
between  them  in  framing  the  issue.  The  issue  of  tenancy 
was,  no  doubt*  raised  in  the  suit  brought  by  Backer  Ali, 
and  the  maurasi  potta  might  have  been  put  in  by  him  for  the 
porposa  of  proving  the  affirmative  of  that  issue.  But  the 
opinion  of  the  Deputy  Collector  on  the  genuineness  of 
the  potta  can  no  more  be  treated  as  the  decision  of  an  issue 
directly  raised  upon  the  point,  than  the  opinion  of  that  officer 
upon  the  veracity  of  the  witnesses  examined  by  Backer  Alt. 
,  The  foregoing  remarks  clearly  show  that  the  matter  now  in 
dispute  between  the  parties  was  neither  directly,  nor  completely, 
raised  before  the  Deputy  Collector  in  the  former  suit,  and  the 
case,  would  therefore  fall  within  the  exception  specified  in  the 
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third  proposition  above  referred  to.  This  view  seems  to  be  f oUj 
"  sapported  by  the  remarks  made  by  Mr.  Taylor  in  ss.  1520  and 
1521  of  his  work  on  Evidence.  I  do  not  wish  to  qnot^  tbes^ 
sections  in  extenao,  but  I  will  simply  refer  to  one  of  the  cases 
mentioned  by  that  learned  author  by  way  of  iHnstratioo  :-^In 
an  action  for  debt  on  a  bond,  the  defendant  had  pleaded  that 
there  was  an  usurious  agreement  between  the  plaintifE  and 
himself,  and  that  the  bond  was  given  in  pursuanoo  thereof;  and 
issue  having  been  joined  on  a  traverse  of  this  statement,  the 
defendant  had  a  verdict ;  *^  the  Court  held  that,  in  a  subsequent 
action  on  a  collateral  security  for  the  same  debt^  the  plaintiff 
was  not  estopped  by  the  former  judgment  from  disproving  the 
usurious  agreement,  inasmuch  as  tho  existence  of  such  agreement 
had  not  been  directly  in  issue  in  the  action  on  the  bond.'^ 

For  the  above  reasons  I  am  of  opinion  that  the  decision  of  the 
lower.  Appellate  Court  ought  to  be  reversed,  and  that  this  case 
should  be  remanded  to  that  Court  for  the  determination  of  the 
question,  namely>  whether  the  defendants  are  entitled  to  hold  the 
lands  in  dispute  as  mokurruridars  under  the  plaintiffs,  subject 
however  to  the  result  of  the  reference  to  the  Full  Bench  made 
by  my  learned  colleague,  in  which  proposal  I  concur. 


Mr,  Woodroffe  (Mr.  Bochfort  and  Baboo  Oopeenath  Mooher^ 
jee  with  him)  for  the  appellants. 

Mr.  Twidale  for  the  respondents. 

Mr.  Woodrqffhy  for  the  appellants,  contended  that  the  suit  was 
maintainable.  The  decision  of  the  Deputy  Collector  upon  the 
question  of  the  genuineness  of  the  potta  was  not  oonclusive-^ 
Miissamut  Edun  v.  Mussamut  Bechun  (I).  The  Uevenue 
Courts  have  no  power  to  try  questions  of  title,  except  those 
arising  from  the  relation  of  landlord  and  tenaat— -Pra^onocoomar 
Paul  Ghowdry  v.  Kay  las  Chunder  Paul  Chowdry  (2).  The 
cause  of  action  in  the  present  suit  is  not  the  same  as  was  the 
cause  of  action  iu  the  suit  heard  by  the  Deputy  Collector.    The 


(1)8W.E.,175. 


(2)  Case  No.  236  U  1860 ',  23id  SeptMaber  1S67. 
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oanae  of  action  in  the  suit  before  the  Revenue  Court  was  the 
illegal  ejectment  of  the  ryot  by  the  zemindar.  The  cause  of  * 
action  in  the  present  suit  is  that  the  defeodants  are  trespassers 
and  are  withholdin|;  possession  from  the  plaintiffs*  The  cause 
oi  action  is  not  the  same^  and  therefore  s.  2,  Act  VIII  of  1859, 
does  not  bar  the  suit— -J?a6Q0  Mohan  Lai  Bhaya  Qyal  v.  Lachman 
Lai  (1).  Under  cl.  6,  s.  23^  Act  X of  1859,  the  Revenue  Courts 
have  jurisdiction  only  to  try  possessory  actions  on  the  ground  of 
illegal  ejectment,  and  not  suits  wher^  the  plaintiff  sets  out  a  title 
and  seeks  possession  on  proof  of  that  title — Oooroodose  Boy  v. 
BamnarainKUter  (2).  The  present  suit  is  brought  on  a  cause 
of  action  different  from  the  cause  of  action  which  was  the  subject 
of  the  suit  in  the  Revenue  Court ;  therefore,  the  decision  of  the 
Deputy  Collector  does  not  conclude  the  parties.  The  learned 
Counsel  also  cited  Hunter  v.  Stewart  (8),  Jackson  v.  Spittall  (4) 
and  Cherry  r.  Thompson  (5). 
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Mr.  Twidale,  for  the  respondents,  contended  that  the  decision 
of  the  Deputy  Collector  was  conclusive.  The  c^ise  of  Musaamut 
Edun  V,  Musaamut  Bechun  (6)  is  not  applicable  to  the  present 
suit.  Under  cl.  6,  s.  27,  Act  X  of  1859,  the  Collector  bad 
jurisdiction  to  try  whether  the  ryot  was  the  holder  of  a  maurasi 
tenure  or  not.  The  present  suit  is  not  a  suit  for  arrears  of  rent . 
The  ryot  came  into  Court  on  the  allegation  that  he  was  the 
bolder  of  maurasi  tenure,  and  claimed  possession  on  that  title. 
The  zemindar  denied  the  maurasi  title.  The  legitimate  issue 
was,  *'  Was  the  maurasi  potta  genuine  ?"  The  issue  was  raised> 
and  the  title  of  the  ryot  was  determined  by  a  Court  of  com- 
petent jurisdiction-^ilfaelur  Khan  t.  Wooma  Moyee  J>abea  (7>» 
It  cannot  again  be  the  subj  ect  of  a  civil  suit— Oovtki  Chfwrn  Bntt  v. 
Be€kw  iih  (8).  The  case  oiOooroodoss  Roy  v.  Eamnarainn 
MUter  (2)    is  explained   in   Jmardun    Achatyse    v.  Haradhu 


(1)5B.  L.B.,663 

(2)B.  L.  ».,Sup.Vol.,628. 

(3)  31  L.  J.,  Oh..  346;  S.C.,  4De 

G.F.  &J^168. 

(4>5L.E.,C.P.,542. 


(5j7L.  B.,Q.  B.,573. 
«6)  8  W.  E.,  175. 

(7)  Marsh.,  389. 

(8)  0  W.  &•,  Act  X  Bal^  5- 
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Acharjee  (1).  The  decision  in  Chowdhari  KilkarUh  Prasad 
Singh  v.  IHgnarayan  Singh  (2)  and  Huro  LaU  8aha  v.  Sree 
IHrihanund  Thakoor  (S)  are  applicable  to  the  present  case. 
The  doctrine  oi  estoppel  laid  down  in  Tk&Du(Ae88  cf  KingstM^w 
ease  (4)  applies  to  cases  tried  nnder  Act  YIII  of  185& — 
Khttgomlee  Sing  y.  Hossein  Bux  Khan  (5).  The  question 
haTing  been  decided  by  a  Court  of  competent  jurisdiction  cannofe 
again  be  raised  in  the  Civil  Court.  The  decision  of  the  Deputj 
Collector  is  conclusive. 

Mr.  Woodrqffe  in  reply* 


The  following  judgments  were  delivered  :— 

CoucH^  C.J.  (AiNSLiB^  J.^  concuring)  (after  stating  the 
facts  continued). — ^Ihe  case  illustrates  the  defects  of  the  present 
system  of  special  appeal.  There  is  a  very  strong  probablity, 
to  say  the  leasts  that,  if  the  Judge  had  determined  th^  question 
whether  the  potta  is  genuine^  be  would  have  found  it  to  be  so 
and  that|  if  this  Court  had  power  to  decide  the  question  of  fact ' 
it  would  find  so;  but  the  special  appeal  is  brought  for  an  error 
in  law  in  holding  thai  the  previous  decisions  is  conclusive^  The 
Division  Court  has  been  unable  to  come  to  a  decision  upon  this 
question,  and  the  Full  Bench  has  to  decide  it^  Under  a  better 
procedure,  the  case  would  be  decided  on  its  meritSj^  and  this 
question  would  most  probably  be  an  immaterial  one.  It  musi* 
however,  now  be  answered. 

The  rule  applicable  to  it  k  laid  down  in  The  Duchess  of 
Kingston^ 8  case  (4): — ^first,  that  the  judgment  of  a  Court  of  con- 
current jurisdiction,  directly  upon  the  point  is,  as  a  plea^  a  bar^  or 
as  evidence  conclusive,  between  the  same  parties  upon  the  same 
matter,  directly  in  question  in  another  Court,  secondly,  that  the 
judgment  of  a  Court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  san^e  matter^  between 

(l)Ga8e  No.687  of  1867;  29Ui    (Z)  ant0.pM7,  note. 
April  1868.  (4)  2  Smith's  L.  C,  6th  edit.,  679: 

(2)  1  B.  L:  R.,  A.  C ,  30.    15;  7  B:  L.  R.,  673. 
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Ibe  nme  parties^  coming  iiioidently  in  qaestion  in  another  Conrb 
for  a  different  pnrpote.  Mitter^  J.^  in  his  jadgment^  after  calling 
this  an   estoppely  says  :— "  The    late  learned   Chief    Justice  of 
this  Oonrt  seems  to    have   thrown  considerable  doubts  npon  the 
propriety  of  introdnoing  the  doctrine  of  estoppel  in  this,  country, 
in  the<]Qdgment  delivered  by  him  in  the.  case  of  Mttasamut  iSdtmv. 
MmsavMU  Beohtm    (i).    That     doctrine,  it    was   observed,    is 
ene  peooliar    to  the  law  of    Eogland,    It    is    intimately    con- 
nected  with   the    English    law    of    pleadiags  which    has   no 
existence  in  our  Courts,   and  as  its  tendency    is  to  shut  out  the 
tnitii,    it  may  well    be  doubted    whether   those   Courts,  which 
are  by    their    very  constitution    Courts   of  equity    and    good 
consoience   would  be  justified    in  adopting  a  doctrine  which  has 
aock   a    tendancy*''      These    remarks  oblige     me     to    quote 
from   tiie  judgment  of   the  Judicial   Committee    in  Khugowlee 
Sinff  V.   Ho880in   Bm&   Kk<m   (2).     After   quoting   the  well* 
known  passage  from  The   Duchess  of  Kingston's   case  (3)    their 
Lbrdships  my  :— ^'  There  is  nothing  technicial   or  peculiar  to  the 
law   of  England  inlthe  rule  as  so  stated.     It  was  recognized 
by  the  Citil   law,  and  it  is  perfectly   consistent  with  the  second 
section  Ot  this  Code   of  Procedure  under   which  the    case    was 
tried,    which  says  t    {reads)."    1  have  carefully  read  the    report 
of  the    case  of    Uussamut   Sdun   v.    Mttssamut    Bechun    (1), 
and  I  have   not  found   it   anywhere  stated    that    the    doctrine 
'*  is  one   peculiaar    to  the  law    of  England."    Upon  the  remark 
that  it  is  intimately    connected  with    the  English  law  of  plead- 
ings (meaning,  I  presume,    common-law   pleadings),    and  that 
it  may  well  be  donbted    whether  our    Courts  would  be  justified 
in  adopting  it,  I  will  only    observe    that    the  English    Courts 
of  equity    have   adopted  it,  as    may  be  seen  in    Barrs  v.  Joefc- 
son  (4).    Vice-Chancellor    Knight    Bruce,    in  his  judgment  in 
that  case,  quotes    various  passages  from    the  Civil  law,  showing 
the   reason    of  the  rule.    That    the    judgment    of   a    Court  o^ 
competent  jurisdiction  upon    a  question  directly    raised .  before 


1873 


Chphdeb 
Coomab 

MUMDUL 
V. 

Ndnkib 


18W.  R..n5. 

(2)  7  B.  L.  R.,  673,  at  p.  678. 

(3)  2  Smith's  L.  C,  6th  edit.,  679. 


(4)  1  Phil,  582  ;  8.  C.  in  Court, 
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t  shall  be  aooepbed  between  the  parlies  io  the  suit  aa  tra  e^  eeema 
to  me  to  be  a  mle  which  should  be  adopted  in  oar  Ooarta.    S.  23 
of  Aot  X  of  1859  gaye   jariadiction  to  the    0<dleotors  in  certain 
suits,  aad  amongst  them,  by    ol.  6,  in  all  suits    to  recover   the 
oooupancy  or  possession  of  anj  land»  farm,  or  teotire,  from  which 
a  ryot,  farmer,  or  tenant,  has  been  illegally  ejected  by  the  person 
entitled    to  receive    rent  for  the    same.    Mr.  Woodroffe,    who 
appeared    for   the  appellants,    relied    upon  the  decision  of  a 
Fall    Bench    in   the    case   of    Qaoroodoea    Boy   v.  BmnnaraiH 
Hitter  (1),  and  also  argued  that  ''illegally  ejected'^  means  ejected 
otherwise    than  by  dne    form  of  law.     In  the   Full  Bench  case, 
the  Chief  Justice,  delivering  judgment,  said  :^^"  We  think  thab 
the  words  '  snits    to  recover  the    occupancy  or  possession  of  any 
land,'  &e.,  in  cl.  6,  s.  23  of  Act  X  of  1859,  refer  only  to  possessory 
actions  agaiost  the  person  entitled  to  receive  the  rent,  and  not  to 
suits  in  which  the  plahitiff    sets  out  his  title,    and  seeks  to  have 
his  right    declared   and  possession    given  him  in    pursuance  of 
that  title,''    Backer  Ali's  suit  was  to  recover   possessiou,  and  ha 
alleged    that  he    had  been  dispossessed    by    the  plaintiffs    hy 
proceedings  taken   in    execution  of  a    decree   against  another 
person,  which  would  be  clearly  illegal.    I  have  no  doubt  that  it 
was  a  suit  within    cl.6of  s.  23  j    and  as  the   plaintifi   all^fed 
that  he   held  under  a    maurosi  lease,   it  was  necessary  for    tba 
Deputy  Collector  to  determine  whether  the  lease  was  genuine.  I 
must  here   observe  that    coiicurrent  jurisdiction    in  my  opinion 
refers  to  the  matter    decided  upon,  and  it  is    not  necessury,  a9 
Mitter,  J.,    seems  to  think,    that  the  Conrt  whose  judgment  is 
to  be  condusive   should  have  been  able    to  entertatu  the  suit  in 
which  it  is  to  be  used.    If  it  were  so,    a  person    who  had  sued 
another  in  the    Small  Cause   Court  of  Calcutta  for  a  debt,    and 
obtained  a  judgment,  could  not  use  it  in  a  suit  in  the  HighCourt 
against  the  same  pereon  as  proof    that  the  latter  was  indebted  to 
him,  if  the  suit  in  the  High    Court  was  of  such  a  nature  as  not 
to  be  cognizable  by  the  Small  Cause  Court. 

It  f^ppears  to    me  that  the  question    referred  to  us     must  be 
determined    by  considering  what   the  point    upon    which    tho 


(1)  B.  L.  R.,  Sup.  Vol.,  628. 
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jadgmenb  iti  the  aait  before  tke  Deputy  Collector  was  giteiH  was. 
The  suit  was  to  recover  possession  of  land  horn  ^hich  a  tenant ' 
bad  been  illegally  ejected.  The  Deputy  Collector  had  to 
determine  two  questions :— Was  the  plaintiff  a  tenant  of  the  land  ? 
Had  he  been  illegally  ejected  by  the  person  entitled  to  recefve 
rent  for  it  f  To  determine  the  fitat  of  these  it  was  neceflsaty  for 
him  to  find  whether  the  alleged  lease  was  genuine :  but  the  real 
judgment  lA  the  suit  was  that  the  plaintiff  was  a  tenant,  the 
potta  being  the  proof  of  it.  The  Deputy  Collector  had  no 
jurisdiction  to  give  effect  to  the  potta  as  a  permanent*  title;  he 
could  only  use  it  as  showing  that,  at  that  time,  the  plaintiff  had  a 
right  to  the  possession  of  the  land.  It  was  laid  down  by  L6rd 
Ellenborough  in  Outram  v.  Morewood  (1)  that  a  judgment  is 
final  only  for  its  own  proper  purpose  and  object,  and  no  othen 
The  m^  now  before  the  Court  is  against  the  heird  of  Backer  Ali^ 
whose  cade  is  that  he  had  a  maurasi  potta ;  but  the  Deputy  CoU 
lector  hod  not  power  in  the  suit  before  him  to  adjudge  that  the 
tenancy  was  hereditary^  diud  if  his  judgment  is  to  be  taken  as 
being  directly  on  that  point,  his  is  not  a  Court  of  concurrent 
jurisdiction.  His  finding  upon  the  potta,  except  so  for  as  it 
estoblished  the  right  qf  Backer  Ali  to  the  possession  of  the 
land  when  he  was  ejected,  must  be  considered  a  finding  upon  a 
collateral  matter. 

In  my  opinion,  therefore,  the  question  referred  ought  to  be 
answered  in  the  negative. 

Jackson,  J. — I  desire  only  to  'say  that  I  do  not  difoent  from: 
the  conclusion  arrived  at  in  the  judgment  which  has  just  been 
delivered.  The  inclination  of  my  own  mind  has  been,  as  the 
observations  which  I  made  in  referring  the  case  would  show^  in 
the  other  direction,  and  I  confess  that  I  have  not  yet  felt  suffi* 
ciently  confirmed  in  the  opinion  which  is  now  that  of  the  majority 
of  the  Court  to  state  it  in  language  of  express  assent. 

Phsab,  J. — This  case  is  so  nearly  parallel  with  the  case  of 
itus9cmut  JEdun  v.  MttssamiU  JBechun  (2),  that  the  reasons  which 
I  then  gave  for  my  judgment  would,  by  the  substitution  of  the 
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word  ^'  potta"  for ''  bond/'  serve  to  explain  almost  precisely  the 
view  which  I  toke  on  the  present  occasion. 

The  cause  of  action  upon  which  the  present  plaintiffs  sne  is 
that  the  defendants  are  wrongfully  in  possession  of  the  plaintiffs' 
land,  and  are  wrongfully  withholding  it  from  them.  The  answer 
of  the  defendants  is  that  they  are  holding  the  land  under  a 
potta  which  is  mcmraai  in  its  terroSj  and  was  granted  to  them  by 
the  plaintiffs.  Thereupon  the  plaintiffs  wholly  deny  the  genuine- 
ness of  the  alleged  potta,  and  require  that  an  issue  on  this  point 
be  raised  and  tried  between  them  and  the  defendants.  The 
defendants  maintain  that  this  cannot  be  done,  because  an  issue 
as  to  the  genuineness  of  this  very  document  was  raised  between 
them  and  the  present  plaintiffs  in  a  former  suit,  which  was 
brought  in  a  Court  oompetont  to  decide  the  issue,  and  tiiatit  was 
then  determined  against  the  present  plaintiffs.  It  is  admitted 
by  the  plaintiffs  that  this  was  so,  and  the  question  before  us  is 
whether  or  not  in  yiew  of  the  former  determination  of  the  issue, 
the  same  issue  can  now  be  raised  &nd  tried  a  second  time  between 
the  same  parties. 

It  appears  that  the  former  suit>  which  is  referred  to,  was  a  suit 
in  the  Collector's  Court,  wherein  the  relative  situation  of  the 
parties  was  reversed :  the  ancestor  of  the  present  defendants, 
namely,  Backer  Ali,  sued  the  present  plaintiffs,  the  Munduls, 
alleging  that  he  was  entitled  to  possession  of  the  land  (which  is 
now  the  subject  of  suit)  as  their  tenant  under  the  potta  now  in 
question,  and  that  they  had  illegally  ejected  him ;  on  this  crronnd 
he  sought  the  aid  of  the  Collector  to  restore  him  to  possession. 
The  Munduls  denied  the  genuineness  of  the  potta  :  the  ques^ 
tion  thus  raised,  whether  or  not  the  potta  was  genuine,  was 
decided  against  them,  and  the  Collector  gave  Backer  Ali  posses* 
ions. 

Now  it  must  be  observed  at  the  outset  that  the  Collector's 
Court  was  a  Court  of  limited  jurisdiction,  and  that  it  had  no 
power  to  determine  between  the  parties  a  question  of  right  to  the 
land  larger  than  the  bare  right  to  possession.  It  so  happened 
that  the  plaintiff's  right  to  possession,  as  he  alleged  it,  was  clothed 
with  maurcuri  incidents,  but  the  Collector's  Court  had  noauthrity 
to  determine  whether  such  incidents  existed  or  not ;  and  indeed 
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it  18  for  this  very  reason  tbat  the  Munduls  are  undoabtedly  ^Q*^^ 
entitled,  notwithstanding  the  Collector's  decision  against  them  in  Ohunder 
the  former  suit,  to  come  into  the  Civil  Court  to  have  the  question  jJJJJdul 
as  to  the  mmurasi  right  tried  in  the  present  suit.  If  they  are  v. 
hereto  be  successfully  met  with  the  objection  that  the  Collector  khaotm. 
lias  already  finally  determined  the  question  of  the  validity  of 
the  potta,  then,  it  is  obvious,  the  result  is  that  the  Collector 
lias  indirectly,  if  not  directly,  determined  a  question  between 
the  parties  which  was  beyond  his  powers,  and  has  in  effect 
ousted  the  Court  of  superior  jurisdiction ;  for  the  latter  will  have 
nothing  left  to  it,  but  to,  in  effect,  register  the  Collector's 
decision.  This  clearly  cannot  be  right.  And  the  explanation 
is  to  my  mind  furnished  by  the  discussion  of  the  matter,  which 
I  offered  in  MiLssamut  Edun  v.  Muaaamui  Bechun  (l).  I  will  no* 
now  go  over  the  same  ground  again.  I  will  simply  confine  mysel* 
to  saying  very  shortly  that  I  think  the  decision  of  the  Collector 
upon  the  issue  which  is  now  before  the  Court,  although  he  was 
unquestionably  competent  to  try  that  issue  for  the  purposes  of  the 
suit  before  him,  did  not  effect  a  res  acljudicata  between  the 
parties  for  all  other  purposes,and  this  for  both  the  reasons  given 
by  Sir  W.  D.  Grey  in  The  Duchess  of  Kingston's  case  (2)  ;  first 
the  Collector  had  not  concurrent  jurisdiction  with  the  CivilCour^j 
to  the  full  extent  of  the  matter  involved  in  that  issue  ;  second  the 
issue  as  to  the  execution  and  authenticity  of  the  potta  was  a 
question  of  evidence  collateral  to  the  matter  which  the  Collector 
had  to  determine. 

I  will  add  that,  while  it  is  no*  doubt  most  important  in  this 
country,  as  in  every  other,  to  give  as  much  finality  as  possible 
to  judicial  determination  of  matters  of  dispute  between  parties, 
itis  specially  necessary,  in  view  of  the  inefficiency  very  generally 
displayed  byour  Indian  Courts,  in  the  investigation  and  ascer- 
tainment  of  facts,  that  we  should  be  watchful  not  to  shutout 
a  litigant,  without  good  reason,  from  an  opportunity  of  showing 
the  truth  of  his  case. 

I  think  the  question    put  to  us    should   be  answered    in  the 
negative* 
(I)  8  W.  B.,  175.  (2)  2  Smith's  L.  0;  6th  edit:,  679. 


Digitized  by 


Google 


408 


BENGAL  LAW  REPORTS. 


[VOL.  XI. 


1873 


'  COOMAB 
HUNDUL 

NVVNVB 


Mabkbt^  J.— Iu  this    case  I  also  wpuld    answer    the  qaestion 
put  in  the  negative  ;  but  I    base  my    opinion    entirely  upon  tiio 
peoaliar    character    of  the  Coart  in  which   the  former    suit  was 
tridd.    It  was    a  Coart  the  jarisdictiou    of  which    is  defined  by 
s*    23of  Aot   X  of  1859.    In    some    of  the    suits    ^numerated 
in  that  sectioui  it  is    obvious  that    questions  of  title  must  some* 
times  arise  ;  and  it  also    appears  from    a.  103    that    the  Legis- 
lature contemplated  that  these   questions  would  arise^  and  made 
special    provisions   in  case    they    should    arise,  that  aa  appeal 
should  lie  to  the  ordinary  Oivi  1  Court.    It  might,  therefore,  have 
been  thought  that  the   I^egistature    considered  that  questions  o£ 
title  could  be  finally  adjudicated  upon  by  suits  instituted  in  these 
Coarts.    But   the    Privy    Council    have    held,    in  the  case  of 
Khug<mle0&in^Y.   Hosaein  Bit^   Khan  {t),    that  the  decision  of 
Vk  Collector    io  such  a    Court  upon  a    question    of  title  in  a  suit 
brought  under  cH.  2  of  s.  23,    of  Act  ]^  of    1859  is  not  a  decision 
of  a  Court  competent  to  adjudicate    on  a  question  of  title.     It  is 
true  that  this  is    only  one  of  the  reasons  ^iven   for  not  treating 
the  Collector's  decision  as  conclusive  in  that  case.  It  is  truealsa 
that  the  suit   which  the    Collector    had    tried    in  that  case  waa 
f on;   rent  under   a^  2,  whereas    this    was  to  recover    possessiou 
under  ol.  6^  But  the  expression  of  opinion  as  to  the  competency 
of  the  Collector  is  dear    and  distinct,   and  is  in  accordance  with 
the  opinion  of  lligh  authority  which  have  beei;i  es^pressed  in  this 
Court,  as    is  shown    in    the  judgment  of    Mitter,  J.      Nor  is  it 
possible  to  say  that  the  Court  which  is  incompetent  to  a,djadicate 
upon  questions  of  title  in  a  suit   for  rent,  is    competent  to  do  so 
in  %  suit   for  possession.    The  ground    of  incompetency  ol  th^e 
CcfUfTts,  aa  pointed  out  by  the    Privy  Couocil,   is  the  special  an4 
sun^mary  character  of  their  jurisdiction. 

Upon  thesia  grounds,  I  ans^vcr    the    question    put    iu  Ct^ 
I»a0ativ9t 
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^ore  Sir   RUhtird  Couch,   Kt,  Chief  Justice,  and  Mr,  Justice    Phear. 

BOLYE  CHtJNP  DUTT  (Dependant)  v.  KHETTERPAUL  A^t^4,\  1,  A 

BTSACK  (Plaintiff).  2o! 

Hitidu  Widow,  Estate  of ,  as  Heiress  of  her  Son— Suit  for  partition— Con- 
sent deoree^Family  Arrdngement— Estate  given  to  be  held  in  Severalty 
a^soltUely —Bengali  Bill  of  Sale, 

M,  a  member  of  a  joint  Hindu  familji  died,  leaving  ihree  60ti9»  K,  0,  and 
2),  and  a.  widow,  B,  who  wis  mother  of  G  and  D.  G  having  died,  R, 
claiming  as  mother  and  heiress  of  Q,  joined  with  B,  in  bringing  a  suit  for 
partition  against  JSTand  the  other  membors  of  the  joint  family.  The  decree 
in  the  snitf  which  was  made  by  consent  of  all  parties,  declared  B  and  D 
entitled  to  two  equal  twelfth  parts  of  the  joint  estate,  atid  K  td  one-twelfth 
share,  and  referred  it  to  certain  persons  as  arbitrators,  and  not  as  commts. 
sioners  only,  to  vt^e  the  award.  The  arbitrators  allotted  certain  land  to  R 
and  />  as  their  two-twelfths  of  the  joint  immoveable  prop^rty,'*to  bo  held  by 
them  in  severalty  absolutely  ('*  to  K  they  allotted  ot^er  land  as  his  own. 
twelfth  share  ;  and  in  pursuance  of  an  arrangement  come  to  between  K 
and  R  and  D,  they  directed  ^  to  sell  and  convey  his  one-twelfth  share  to 
B  and  B,  on  receiving  fi*om  them  the  sum  at  which  it  was  valued.  R  and 
1>,  paid  the  money,  and  J^oo;itveyed  his  share  to  them  by  a  Bengali  bill  of 
sale^iQ  which  »after  statitig  that  he  conveyed  it  in  accordance  with  tbeaward^ 
he  added, : — "  Becoming  from  this  day  invested  with  my  rights,'  you  haTte 
become  proprietors  of  the  right  of  gift  and  sale.  I  have  no  further  connexion 
with  the  said  land.  Paying  the  taxes,  revenue,  &c.,  to  Government,  and 
causing  mutation  of  names,  you  will  continue,  with  your  sons  and  grand- 
eons  in  succession,  to  enjoy  possession  in  p^ect  peace." 

la  a  suit  brought  by  Kt  against  the  exeoutor  of  B,  to  reoovei?  a  moiety 
of  the  property  awarded  to  her  and  D,  and  of  tlie  property  ccfnveyed  to 
them  by  the  bill  of  sale,  upon  an  allegation  that  R  took  this  property  onl^ 
as  mother  and  heiress  of  Gf,  and  that,  upon  her  death,  it  devolved  upon 
him  as  G's  next  of  kin— 

JTeW  (reversing  the  decision  of  Macphorson,  J.),  that  R  took  an  absplute 
estate,  and  not  merely  a  life- interest,  both  in  the  property  awarded  to  her 
and  in  the  property  conveyed  by  the  bill  of  sale. 

Appeal  from  a  judgment  and  decree  of  Macpherson,  J.^  dated 
the  20th  May  1873,    declaring  the  plaintiff    entitled  to  certain 
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1873       property  which  he  claimed  under  the  following  circumstances:— 
BoTLi  Cbund  Ramsoonder  Bysack,  a  Hindu,    died  in  1832,  possessed  o£  con" 
^"'"'       siderable  property,  and  leaving  him  surviving  three  sons  and  a 
Ebbttbrpaul  grandson,  who  jointly    took  and  continued    in  possession  of  bis 
BT8ACK.      gatate.    The  eldest  son,  Mabanund,   died  in  1860  intestate,  and 
leaving  three    sons   and  a  widow    Hammoney  Dossee,   who  was 
mother  of  the  two  younger    sons,  GoureeloU  and  Debendronatb. 
Khetterpaul,    the  eldest  son,  and  the    plaintiff  in  this   suit,  was 
the    child  of  another   wife   who    had  pre-deceased    Mohanund. 
GoureeloU  died   immediately  after    his    father,    unmarried  and 
intestate  ;  and  Debendronath  died  in  1870,  intestate  and  withont 
issue,  but  leaving   a  widow.     In  1866,    Debendronath   Bysack, 
in  his  own  right,  and  Hammoney  Dossee,  as    mother  and  heiress 
of  her  deceased  son  GoureeloU,  instituted  a  suit  against  Khetter- 
paul and  the  other    representatives    of  Bamsoonder  Bysack^  for 
a  partition    of  the  joint  estate,   and  for  an    account^  as    against 
Khetterpaul  (amongst    others),  of  the    rents  and  profits  thereof. 
In  July    1867  a  decree  was    made  in  that  suit  with  the  consenfc 
of  all  parties,    which,  after  reciting  that  the  parties  had  waived 
an  account  from  the  death  of  Bamsoonder  to  that   of  Mohanund« 
declared   the  plaintiffs    entitled  to  two  equal    twelfth    parts  or 
shares  of  the  joint  estate^  Khetterpaul,    the  plaintiff  in  this  suil^ 
to  one  equal    twelfth    part    or  share,  and  the   other   parties  to 
certain  specified  shares  ;  and  it  was  referred  to  Muddun  Mohua 
Chatterjee    on   befaalt  of  Khetterpaul    Bysack,    Bam    Chundep 
Bonnerjee  on  behalf    of  the  other  defendants,  and    Bycauntnath 
Bysack  on  behalf  of  the  plaintiffs,  as  arbitrators,  and  not  as  com* 
missioners  merely,  to  nuike  the  partition,  and  to  take  an  account 
from    the    death  of  Mohanund .    The  arbitrators  on    the   15th 
July  1868  made  their   award,  wherein,  after  reciting  the  decree^ 
they  said  :— 

'*  And  whereas  the  said  parties  to  this  suit  mutually  agreed  to 
waive  the  taking  of  all  accounts  of  the  rents  and  profits  oi  the 
joint  estate  since  the  death  of  Mohanund  Bysack,  and  agreed 
that  the  snm  of  Rs.  125  should  be  paid  to  the  plaintiffs  in  full 
of  all  claims  by  them  in  respect  of  the  said  rents  and  profits  in 
manner  hereinafter  mentioned.  Now,  therefore,  we  the  said  Muddun 
Mohun  Chatterjee,   Bam  Chunder  Bonnerjee^  and  Bycauntnath  Bysaek 
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do  hereby,  with  the  consent  of  all   parties,  plaintiffs  and  defendants  to        ^^7^ 

the  snit,  awardfand  direct   that  the    snm    of  Es.    125  be  forthwith  paid  lioy^g  Gbund 

by  the  defendants    to  the  plaiotifEs    Sreemntty  Bammoney  Dossee  and        Dctt 

Debendronath   Bysack   in   fall   of  all  claims    by  them    in  respect  oE  the  „      ^« 

rents   and  profits   of  the  said  joint   estate  in  manner  following,   that  is      Btsack. 

to^say,  that  the   defendant  Chunder    Seeker   Bysack    do   pay   to    the 

plaintifEs    Bs.   37-8 ;    that     the     defendant    Khetterpanl     Bysack    do 

pay  to   the  plaintiffs    the   sum   of     Bs.    12-8 ;    th«it     the    defendant 

Sibchnnder   Bysack   do    pay   to    the   plaintiffs   the    snm   of  Rs.  37-8 . 

and  that  the    defendants    Bacharam  and  Bhoobnn  Chander  By>ack  do 

pay  to  the  plaintiffs   the  sum  of    Bs.  37-8.    We  further,   with    the  like 

ooDBenty  award   and  allot  to  the  plaintiff s   the  three    parcels  of  the  joint 

immoveable  estate   which  are   fully  described  in   the  Schedule  A  annexed 

to  this  our  award,  which  said  our  premises  are  valuable  at  Bs.  14.3000,  as 

their  two  equal  twelfth  parts  or  shares  in  the  said  joint  immoveable  estate, 

to  be  held  by  them  in  sereralty  absolutely  ;   and  we    farther,    with    the 

like  consent,  direct  the  said  plaintiffs  forthwith  to  pay  to  the  defendant 

Sibchnnder  Bysack  [the  sum   of   Bs.  200,    the  difference  of  the  valua< 

iioti  of  the  share  allotted  to  the  said   plaintiffs   over     and   above   the 

share   of  the  said   Sibchnnder  Bysack,    which  sum   we  direct  to  be  paid 

by  the  plaintiffs  to  the   defendant    Sibchnnder   Bysack.    And  it  having 

been   agreed   that   the  plaintiffs  should    purchase   f roin  the   defendants 

Khetterpanl   Bysack  his  one  equid    twelfth   part  or  share  of  and  in  the 

said  joint  immoveable   estate    so  allotted  to  him  and   comprised  in  the 

Schedule   B,for  the  sum   of   Bs.    7,033-5^,  we  or   and   direct  that  the 

plainttffs  do  forthwith  pay  to  the  defendant  Khetterpanl  Bysack  the  sum 

of  Bs.  2  000  in  part  payment  d^   their  purcha<$e-money,   for  the  premises 

80  agreed  to  be   purchased,  and   do   pay  the   balanoe  Bs.    5,033.5-4^ 

being  the  remainder  of    such  purchase-money,    within    one  mcmth  from 

the  time   when  the   Court  shall   have   passed  judgment   according  to 

this  our  award,  and  that,  upon   such  payment   of  the   whole  sum    of  the 

Bs.    7,033*5-4   having   been     made,    the  said   Khetterpanl   Bysack,  as 

agreed,  do  immediately  thereupon  execute   and  deliver  to    the   plaintiffs 

a  legal  conveyance  of  his  share  in  the   sud  joint  immoveable    property 

80  allotted  to  him  the    said  Khetterpanl    Bysack   and  comprised  in  the 

Schedule  E." 


The  final  decree  was  in  accordance  with  the  award.  Ham- 
money  and  Debendronath  paid  the  money  ;  and,  on  the  19th 
September  ISSS,  Khetterpanl  conveyed  the  land  allotted  to  him, 
and  which  was  situated   at  Churuckdangah,    to  Bammoney  and 
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t S73        Debend ron  >  th    by    a  Bengali    bill    of    sale,    in    wWch,    after 
BoTLB  Ohund  stating    that  he  conveyed   it  in    accordance  wilh  the  awatd,  he 
^^""'       added  :— 

V. 

KHBTTBRPAUt  "  Becoming  from  tliia  day  invested  with  my  rights,  von  have 
Btsacc.  become  the  proprietors  of  the  right  of  gift  and  sale.  I  have  no  further 
connexion  with  the  said  land.  Paying  the  taxes,  revenue,  Ac.,  to 
Gk)vemment,  and  cansing  mutation  of  names,  you  will  continue,  with 
your  sons  and  grandsons  in  succession,  to  enjoy  possession  in  perfect 
peace.  If  at  any  time  I,  or  any  of  my  heirs,  set  up  any  claim  of  lien 
against  yon  or  any  of  your  heirs,  the  same  shall  be  null  and  inadmissible.*! 

Bammoney  died  in  December  1871,  leaving  three  dangfatere, 
and  having  previously  made  a  will,  in  which  she  purported  to 
deal  with  her  property  as  absolute  owner.  She  appointed  the 
defendant  Bolye  Chund  Dutt,  who  was  the  father  of  her  son- 
in-law,  and  another  person,  executors  of  her  will,  but  probate 
was  taken  out  by  the  defendant  alone. 

The  present  suit  was  brought  by  Khetterpaul  Byaack,  against 
Bolye  Chund  Dutt,  as  executor  of  RammoQey,  to  recover  posses- 
sion of  a  moiety  of  the  property  alloted  to  Sammoney  and 
Debendronath,  and  also  of  the  land  at  Ohuruckdangah,  With 
respect  to  the  latter  he  alleged  in  his  plaint  that  Bammoney 
and  Debendronath  had  purchased  it  with  the  proceeds  of  the 
^loveable,  and  part  of  the  imrnoveable,  property  of  the  joint 
estate  which  had  been  allotted  them  in  the  partition  suit ;  and 
that  the  defendant,  as  executor  of  Bamraoney's  will,  had  tiJten 
and  retained  possession  of  her  estate.  He  submitted  that  Bam« 
money  took  the  property  only  as  mother  and  heiress  of  Gbur^e- 
loll,  and  that,  upon  her  death,  it  descended  to  him  as  Grouree- 
loU's  next  of  kin  ;  and  he  prayed  for  a  declaration  of  his  title  as 
such  next  of  kia,  for  possession,  for  an  account  of  the  estate 
from  Rammoney^s  death,  and  for  an  injunction  restraining  the 
defendant  from  further  dealing  with  the  property. 

The  defendant,  in  his  written  statement,  alleged  as  to  the 
property  awarded  to  Bammoney  and  Debendronath,  that  by 
ihe  consent  of  all  parties  concerned,  it  had  been  allotted  to  them 
to  be  held  by  them  in  severalty  absolutely  i  that,  as  to  the  land 
at  Ohamckdangah,  he  did  not  know  out  of  what  f  unda  it  had 
been  purchased,  but   he  submitted  that,  by  the  operation  of  the 
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bill  of  s^e^  Bammoney  obtained  an  absolute^  and  not  merely  a        1873 
life-interesc,  in  a  moiety  thereof.  Boyle  6hum» 

Evidence  was  given  on  both  sides  as  to  the  source  whence  the       ^^"^ 
parchase-m#ney  for  the  Churuckdau^ah  land  had  been  obtained,  KHErrERPAtrii 
the  plaintiff  trying  to  show  that  it  was  bonght  with  funds  which      ®*^^^'^- 
were  derived  from  the  joint  estate,  while  the  defendant  sought 
to  prove  that  Rammoney'a    share  of    the  purchase-money  was 
paid  from  her  separate  property.     Byoanntnath  Bonnorjee,  the 
sole   surviving  arbitrator,  who  was    called   on  the  defendant's 
behalf,  stated  that  I  he  parties  to  the  award  intended  Rammoney 
to  take  absolutely,  and  not  for  the  estate  of  a  Hindu  widow  only, 
and  that  the    arran^rement  for  the    sale  of  the    Churuckdangah 
lands  originated  in   KhetterpauPs  objection  to  tako  that  portion 
of  the  property. 

Macpherson,  J. — I  think  the  plaintiff  is  entitled  to  what  he 
prays  for,  both  in  respect  of  the  lands  especially  allotted  to  Ram- 
money Dossee  and  Debendronath  Bysack,  and  in  respect  of  the 
land,  No.  8,  Churuckdangah  Street,  allotted  to  the  plaintiff,  and 
conveyed  by  him  to  Rammoney  and  Debendronath,  The 
defence  set  up  is  based  entirely  on  an  inaccuracy  in  the  frame  of 
the  decree  in  the  partition  suit  in  which  Rammoney  and  Deben- 
dronath were  the  plaintiffs.  In  that  suit  Rammoney,  as  mother 
and  heiress  of  her  son  Goureeloll,  joined  as  plaintiff  with  her 
surviving  son,  Debendronath,  and  prayed  for  a  partition  of  the 
estate  of  Ramsoonder  Bysack,  deceased,  and  for  allotment  to 
them  of  a  one-sixth  share  therein.  As  against  the  other  members 
of  the  faniily  of  Hamsoonder  Bysack,  Bammoney  had  no  locvs 
standi  before  the  Court  at  all,  except  as  mother  and  heiress  of 
Goureeloll.  The  decree  for  partition  was  drawn  up  by  consent* 
and  simply  declares  that  '^  the  plaintiffs  are  entitled  to  two  equaj 
twelfth  parts  or  shares''  of  the  joint  estate  ;  that  Khetterpaul 
Bysack  (the  plaintiff  in  this  suit)  is  entitled  to  one  equal  twelfth 
part  or  share  ;  and  that  the  other  defendants  are  entitled  to 
certain  other  shares  ;  and  it  directs  a  p  irtition  to  be  made  between 
the  parties  in  the  shares  aforesaid.  Then,  by  the  decree  it  was 
referred  to  certain  persons,  not  only  as  commissioners  of  parti- 
tion, but  as  arbitrators,  to  take  an  account  and  make  the  partition. 
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1873        The  award  eventually  made  by  the  comnHSsionera  and  arbitTators 
BoLTB  Chund  ^^^^  made  upon    the  consent  of  all    parties,  who  luad  oaine  to  ao 
Butt       arrangement  among  themselves.    The  award  gave    and  allotted 
Khbttkrpaul  to  the  plaintiffs^  Bammoney   Dossee  and  Debendroaath,  certaia 
Byback.     properties,    valued    at  Rs.  14,300,  '^  as  their    two  equal  twelfth 
parts  or  shares  in  the  said  joint  immoveable  estate,  to  be  held.by 
them  in  severalty  absolutely  >''  and  to  Khetterpaul  Bysack  (who 
was  entitled  to  a  share  equal  to  that  of    GoureeloU  or  Debendro^ 
nath,  who  were  his  half-bvotbers)  land  ^t  Charuckdangah,valued 
at  Rs.  7,000,  was  allotted    as   his  one*twel£th    share.     The  final 
decree  of  this    Court    was  made  according    to*  the    award.     As 
regards  the  parcels  allotted  to  Rammoney  and  Debendronath,it  is 
now  said  that  the    interest  taken  by    ker  in  them   wa«  taken  a» 
her  own    property  absolutely,    and  not  noerely    as  nether    and 
representative    of  her  son  GoureeloH.     There    is  no    foundation 
whatever  for  any  such  contention  except  that   the  award   says, 
that  their  shares  are  ''to  be  held  by  them  in  severalty  absolutely/' 
The  arbitrators  were  Bengatrs,  but  drew  up  tlieir  award  in  Eng- 
lish.    The  words  used  may  possibly,  in  themselves  be  ambiguoua 
and  may  possibly,  if  read  alone,  bear  the  construction  the  defend- 
ant would' pu-t  upon    them.     But  it  is   quite    clear  to   me    con- 
sidering what   Rammoney  Dossee's  position  was,  and  what  was 
the  scope  and  object  of   the  sait,    that  in  using  the    expression 
"to  be  held  by   them  in   severahy  absolutely,*^  the  arbitrators 
meant  to  say  no  more  than  that  the  parcels  so  allotted  were  to  be 
held  jointly  by  Rammoney  and  Debendronatlr  according  to  their 
several  interests  in  them,   but  in  sereralty  as  against  the^  other 
members  of    the  hitherto  joint  family.     I   construe  the  award 
exactly  in  the  same  way   as  if  it  had   expressly  stated   that  the 
share  taken  by    Hammoney    was  to  be    beM'    by  her  solely    as 
representing  GoureeloH,  and  that  the  share  taken  by  Didbendro-- 
nath  was  taken  by  him  in  his  own  right. 

The  award  further  went  on  to  direct,  as  carrying  out  an 
arrangement  come  to  between  the  parties,  that  Khetterpaul,  on 
receiving  Rs.  7,000  from  Rammoney  and  Debendronath,  should 
sell  and  pouvey  to  them  the  laud  at  Churuckdangah  allotted  to 
him.  That  direction  was  carried  out.  Rammoney  and  Debendro- 
nath paid  the  money,  and  on  the  19th   of  September    1868,    the 
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plaintiff  executed  a  Bengali  bill  of  sale,  m  which  he  said  that        1873 

he  conveyed  the  land  in  accordance  with  the  award,  and  added  : —  Bolyr  Chpnd 

{reads  portion  oj  bill  of  sale  set  out,  ante,  p,  462).     It  is  contended       ^]^ 

that  the  words  used  in  this  bill  of  sale  show  that  the  property  was  Kbrttbbpadl 

conveyed  to  Bammoney  in  her  own  rifsfht,  and  not  as  representing 

Gonreeloll,  and  that  they  debar  Khetterpaul  (from]  claiming  a 

moiety   of   the  property   as   the   share   of    Qoureeloll,    whose 

representative   Khetterpaul   now   is,    Rammoney    having  died- 

But  there  is  nothing  special  in  the  form  of  this  bill    of    sale 

which  is  merely  the  fonn  ordinarily  used  when  the  intention  is  to 

make  a  sale  out-and-out  of  what  I  may  call  the  fee-»imple.     The 

only  matter  in  contemplation  when  this  kobala  was  executed  wa^ 

to  convey  this  land  jointly  to  Rammoney,  as  heiress  of  Goureeloll 

and  to  Debendronath,  to  be  held  by  them  in  the  s  ame  way  as 

the  land  awarded  to  them  by    the   arbitrators.     It  never  was 

intended   to   settle    any   question   as   to    the   descent   of  the 

property    after   the  death   of   Bammoney.      An    attempt  has 

been  made  to  prove  that  the    Rs.  7»0(X)  paid   to   Khetterpaul 

was   Rammoney's   stridhan:  but  I  find  as  a  fact,  without  the 

slightest  hesitation,  that  the  money  paid  for  the  land  at  Churuck- 

dangh  was  not  the  stridhan  or  private  money  of  Bammoney,  but 

was  money  belonging  jointly  to  Debendronath  and  Bammoney  as 

representative  of  Goureeloll. 

On  every  point,  the  defence  fails,  and  there  must  be  a  decree 
for  the  plaintiff.  The  will,  of  which  the  defendant  is  executor, 
was  evidently  concocted  to  meet  this  case,— that  is  to  say, 
Bammoney  was  induced  or  allowed  to  execute  the  will  in 
order  to  start  the  defence  now  set  up.  Considering  who  her 
executor  is,  I  direct  that,  if  there  is  any  property  belonging  to 
the  estate  of  Bammoney  Dossee  (as  distinct  from  the  share  of 
Goureeloll),  the  plaintiff's  costs  of  this  suit  shall  be  paid  by  the 
defendant  out  of  that  property  in  priority  to  the  defendant's 
own  costs,  on  scale  2. 

From  this  decision  the  defendant  appealed. 

Mr.  Kennedy  and  Mr.  Branson  for  the  appellant. 
Mr.  Lowe  and  Mr.  Bonnerjee  for  the  respondent. 
Mr.  JKenneciy.— The  judgment  of  the  Court  below  giyes  no  effect 
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1873         to  tbe  word  ''  absolutely  "  used  in  Uie  award.     The  fact  of  the 

Boyle  Chdnd  award  being  in  a   foreign  language  will  not,  in  the  absence  of 

^"'"'        affirmative  evidence  to  the  contrary,  lead  the   Court  to  infer 

Khettebpaul  that  the  parties  did  not  understand  the  meaning  of  the  terms 

Btsack.      ^g^j    Y)y    them — Prosunno     Coomar  Ghose    v.     Tarrucknath 

Sirkar  {\).     [CoucH,  C.  J. — There  the  will,  which  was  a  very 

old  one,  had  been  admitted  to  probate,  from  which  circumstance 

having  regard  to  the  practice  of  the  Court,  we  inferred  that  it 

must  have  been  explained  to  the    testator.]     The  final  decree 

in  the  partition-suit  was  in    accordance  with  the  award,  none 

of  the  parties  suggesting  any  mistake.     The    parties  in  a  parti 

tion  suit  have  full  power  to  arrange  amongst  themselves  what 

estate   each    shall    take  ;  they   did  so  in    the  present  instance 

Eammoney  was  entitled  to  the  accumulations    of    GoureeloU's 

estate — Sreemutty    Soorjeemonej/    Dossee    v.    Denobundoo    MuU 

lick  (2;  she  waived  her  right  lo  an    account   respecting   them, 

and  that  was  taken    into   consideratin    when   the   award    was 

made.     [Phear,  J. — Though  a  widow  may   deal  as  she  likes 

with  accumulations,  yet,  if  she  does  not  spend  the  whole  in   her 

lifetime,  will  not  the   unexpended   portion  go  with  the  corpus  ? 

Mr.    Bonnerjee, — Raja    Cha^idranath  Boy   v.    Ramjad  Mctzum- 

dar  (3)  shows  that  would  be  the  case.]     It  is  difficult  to  reconcile 

the  decision  with  Gopeekrist  Oosain  v.  Qungapersaud  Oosain  (4)  > 

in  which  an  attempt  to  assmilate  a  purchase  by  a  Hindu  in   the 

name  of  his  son  to   advancement  iu  England   Was    dissolved. 

But,  however  that  may  be,  Rammoney  did  deal  with  the  whole 

of  the  accumulations   during  her   life.    [Phear.   J. — You   will 

have  to  consider  what   would  be  the   effect   of  her  empbying 

the  accumulations  in    the   purchase  of  property    for  herself.] 

The  allegation   that  the  Churuckdangah  land   was  bought  with 

the  proceeds   of  the  joint  property   allotted    to  Rammoney  and 

Debendronath  is  unsupported    by  the    evidence ;    but    even    if 

this  were    not  so,  the    respondent  could  not    succeed  as  heir  to 

Goureeloll.     He  was  of  the  half-blood  only.     Debendronath,  the 

wjiole  brother, was  tho  immediate  reversionary  heir — Dayabhaga> 

Ch.  XI,  s.  5,  vv.  34  et  &eq.;  and  he  and  Rammoney  together  had 

(1)  10  B.  L.  B.,  267.  {^  6  B.  L.  B..  303. 

(2)  9  Moore's  I.  A.,  123.  (ij  6  Moore's  I.  A.,  ^. 
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complete  power  of  dealing  with  the  property — Sreemutty  Judo-       ^^^ 

money  Dabee   v.    Sarodaprosono    Mookerjee    (1).      Even    if  the  Boylb  Chuno 
respondent^  upon  a  Bal0  pf   the  property  by  tbem,  conld  have         y^ 
followed  the  sale  proceeds  in  their  hands,  he  would  not  be  entitled  KoBrrERPAUL 

liYSACK* 

to  land  partly  purchased  with  it^  but  would,  at  the  most^  have  a 
charge  upon  the  land  to  the  extent  of  the  applied  sale  proceeds. 
If  the  respondent's  contention  be  correct,  and  Debendronath  had 
died  in  Rammoney'slifetirne  leaving  a  son,  the  respondent  would 
succeed  as  GoureelolPs  heir  to  the  exclusion  of  Debendronath ^s 
son.  But  this  would  be  both  contrary  to  Hindu  law  and  in 
derogation  of  his  own  grant  contained  in  the  Bengali  bill  of 
sale,  whereby  he  conveysi  to  Ranimo;iey  and  Debendronath,  their 
sons  and  grandsons,  with  powers  pf  gift  and  sale.  The  only 
instance  in  which  a  person  was  allowed  to  set  up  a  cas^  CQptrary 
to  his  own  deed  was  in  Faussett  v.  Carpenter  (2),  which  waa 
disapproved  of  by  Sir  Edward  Sugden  in  Walpole  v.  WClin- 
lock  (3).  Neither  the  award  nor  the  bill  of  sale  contains  any 
words  showing  that  the  land  was  conveyed  to  Bammoney  as 
heiress  of  GoureeloU.  [P5BAB,  J.— The  respondent's  oontentioo 
must  be  that  the  status  of  the  person  to  whom  the  grant  was 
made  must  be  taken  to  cut  down  the  grant,  apart  from  any 
expression  of  that  status  on  the  face   of  the  deed.] 


Mr.  Lowe  for  the  respondent.~There  was  no  consideration 
for  the  absolute  interest  said  to  have  been  given  to  Rammonoy 
by  the  award.  Although  in  the  partition-suit  a  general  account 
a3  against  all  the  defendants  was  asked  for,  it  was  never  suggested 
tl^at  Ketterpaul  in  particular  waa  bound  to  account^  or  that  he 
had  reoeived  or  wasted  any  of  the  joint  assets.  There  is  nothing 
in  the  submission  to  arbitration,  when  read  together  with  the 
plaint  in  the  partition-suit,  to  show  that  Rammoney  was  intended 
to  take  in  any  other  capacity  than  as  mother  and  heiress  of 
GoureeloU.  [Couch,  C.J. — ^The  submission  does  not  contain  all 
that  was  agreed  to ;  for  instance,  there  is  nothing  in  it  empower- 
ing the  arbitrators  to  direct  the  sale  of  the  Churuckdangah  land. 

(1)  Boul.,  120,  382.        (2)  5  Bli.,  N.  S.,  75.       (3)  7  Ir.  Bq.  Bep.,  853. 
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^^^^  As  regards  tlie  consideration  for  giving  Rammoney  an  absolute 
Boyle  Ghund  estate^  it  mast  not  be  forgotten  that  Khetterpaul  had  only  a 
^^■^  remote  possibility  of  succeeding,  Debendronath  being  alive.] 
Khbttbrpaul  That  rather  leads  to  the  inference  that  giving  up  a  contingency 
so  remote  was  not  in  the  minds  of  the  parties  at  all,  and  that, 
in  fact,  it  was  not  given  up.  [Pheae,  J. — ^Mightnot  Debendro- 
nath,  as  next  reversinary  heir,  have  defeated  Elhetterpanl's 
interest  by  releasing  his  own  rights?  Rammoney  would  then  have 
had  the  abolute  estate*  An  alienation  by  a  widow  consented 
to  by  the  then  next  reversioner  would  bar  the  claim  of  an 
ultimate  reversioner.]  If  Debendronath  had  released  to  Ham- 
money,  she  would  still  have  acquired  the  property  by  way  of 
inheritance.  A  Hindu  female  can  acquire  property  in  two  ways 
only,  namely,  as  stridhan  or  by  inheritance  ;  and  in  the  latter 
case,  she  can,  under  no  circumstances  whatever,  get  an  absoluto 
interest. 

Mr.  Bonnerjee  on  the  same  side. — A  Hindu  female  cannot 
acquire  an  absolute  estate  except  as  stridhan.  The  property 
in  this  case  came  to  Bammoney  in  none  of  the  six  enumerated 
ways.  [Phsab,  J. — ^That  enumeration  is  not  exhaustive. 
Mr.  Kennedy. — Clearly  not;  see  the  Vyavastha  Darpana,  427.] 
Yyavastha  43rshows  that  the  husband  may  deal  with  all  his  wife's 
property  except  what  is  derived  from  one  of  the  six  enumerated 
sources.  [Couch,  C.J. — That  is  during  his  lifeteme.  Fee  is,  J. 
"—What  would  be  the  devolution  of  property  given  to  a  widow 
by  a  straoger?]  To  the  husband's  heirs  :  with  respect  to  such 
property,  a  woman  has  no  heirs.  Marriage  is  not  dissolved  by 
the  husband's  death:  if  the  wife  survive,  she  exists  only  for  the 
benefit  of  her  husband's  soul,  and  can  only  dispose  of  such  pro- 
perty to  secure  that  benefit. 

The  Court  having  directed  the  attention  of  the  appellant's 
Counsel  to  the  case  of  Sreemutty  Rabutty  Doasee  v.  Sibchunder 
UuUick  (1), 

Mr.  Kennedy  in  reply. — ^The  case    mentioned  by  the    Court    is 
distinguishable  from  the  present  one.      Babutty,  the  reversioner 

(l}6Moore'a  LA.,1- 
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and  plaintiff  in  that  8uit,wa8  ho  party  to  the  deed  which  purport-        ^^^^ 
ed  to  give  her  daughter-in-law  an  estate  ^'for  her  own  absolute  Boyle  Grdnd 
and    separate  use/'     A  release  is    always  subject  to  limitation         ^ 
by  the  recitals — Solly  v.    Forbes  (1),  Paykr  v,   Homeraham  (2),  Khkttbrpaul 
Bac.    Abr.^  tit.    Melease,   K.    In  Sreemutty  Babutty  Doaaee    v. 
Sibchunder  Mullich  (3),    the  Privy    Council  construed  the  deed 
by  light  of  the.  evidence  as  to  the  intention  of  the  parties. 

Our.  adv.  vult. 

The  following  judgments  were  delivered  : — 

Couch,  C.J. — The  plaintiff  in  this  case  is  one  of  the  sons  0£ 
Mohanuiid  Bysack,  who  died  on  the  24th  of  October  I860, 
leaving  three  sons,  namely,  the  plaintiff,  Goureeloll,  and  Deben- 
dronath,  and  a  widow  Rammoney  Dossee,  whose  executor  and 
trustee  is  the  defendant  Bolye  Chnnd  Dutt.  Mohanund  Bysack 
was  one  of  the  sons  of  Bamsoonder  Bysack,  and  he  and  his 
brothers  who  survived  Ramsoonder  Bysack  and  the  son  of  a 
deceased  brother  formed  a  joint  Hindu  family.  Goureeloll 
Bysack  died  on  the  20th  October  1860,  intestate  and  unmar- 
ried, and  Bammoney  Dossee  succeeded  to  his  share  of  .the 
property.  Debendronath  Bysack  died  on  the  20th  of  May 
1870,  leaving  his  widow  the  sole  heiress  and  legal  representative 
to  his  estate.  The  plaintiff  would,  on  the  death  of  Rammoney 
Dossee>  have  become  entitled  to  the  estate  of  Goureeloll  Bysack 
unless  by  reason  of  the  award  which  I  am  about  to  notice 
Rammoney  Dossee  became  entitled  to  that  estate  absolutely, 
and  not  merely  for  the  estate  which  a  Hindu  female  heir  would 
take.  On  the  12th  of  December  1866,  Debendronath  Bysack 
in  his  own  right,  and  Rammoney  Dossee  as  mother  aod  heiress 
of  Goureeloll  Bysack,  instituted  a  suit  in  this  Court  for  a 
partition  of  the  estate  and  effects  of  Ramsoonder  Bysack,  the 
present  plaintiff  with  other  members  of  the  family  being  the 
defendants  ;  and  on  the  15th  of  Jnly  1867,  a  decree  was  made, 
with  the  consent  of  the  parties  to  the  suit,  for  a  partition,  and 
it  was  referred  to  Muddun  Mohun  Chatterjee  on  behalf  of 
Khetterpaul  Bysack,    and  Bamchunder    Bonnerjee  on  behalf  of 

(1)4  Moovc.  448 ;  S.  C,  2  Bro.  &  B.,  38.        (3;  6  Moore's  I.  A.,  1. 
(2)  4  M.  &  S.,  423. 


Digitized  by 


Google 


470  BENGAL  LAW  BBPOMS.  [VOL.  XL 

1^73  the  other  defendants,  and  Bycauntnath  Bysack  on  behalf  of  the 
BoTLB  Chuno  plaintiffs,  as  arbitrntors  to  make  a  partition  of  and  divisidft  of  the 
^OTT  joint  moveable  and  immoreable  estate  which  was  to  be  divided. 
Khbttbrpadl  The  arbitrators  so  appointed  made  an  award,  which  is  dated  the 
15th  of  July  1868.  It  recites  the  decree  and  then  says  : — (Beads 
portion  ofaxoard  set  out,  ante,  pp,  460, 461),  The  question  is, what 
was  the  effect  of  this  award  upon  the  share  of  the  property  which 
was  awarded  to  Bammoney  Dossee  ?  It  is  said  that  they  with  the 
like  consent  (that  is,  with  the  consent  of  all  parties,  the  plaintiffs 
and  defendants)  awarded  the  shares  to  be  held  by  them  (thfit  is^. 
by  Debendronath  Bysack  and  Rammoney  Dossee)  in  severalty 
absolutely.  These  words  would  ordinarily  mean,  I  think,  that 
the  share  of  each  was  to  bo  taken  by  the  two  parties  absolutely. 
Certainly  that  is  the  meaning  of  them  as  regards  the  share 
allotted  to  Debendronath,  and  the  same  expression  is  used 
with  reference  to  the  share  of  Rammoney  Dossee.  If  it  was 
intended  that  her  share  was  to  be  held  by  her  in  a  different 
manner,  the  proper  way  would  have  been  to  have  stated  it. 
But  I  think  it  does  not  depend  merely  on  the  construction 
which  we  should  put  upon  the  language  of  the  award.  It  being 
stated  by  the  arbitrators  that  what  they  did  was  with  the 
consent  of  the  parties,  we  are  at  liberty  to  see  what  the  parties 
really  consented  to.  The  arbitrators  do  not  profess  4rt>  set  out 
iu  their  award  the  terms  of  the  consent.  They  only  profess  to 
give  effect  to  it.  The  effect  they  give  is  an  allotment  to  these 
persons  in  severalty  absolutely.  To  see  what  was  intended,  and 
what  the  arbitrators  were  authorized  to  do,  we  must  look  at 
such  evidence  as  there  is  of  what  had  been  consented  to.  It  is 
clear  upon  the  face  of  this  award  that  the  intention  of  the 
parties  was,  and  that  they  had  agreed,  that  something  should  be 
done  by  the  arbitrators  beyond  what  they  would  have  been 
authorized  to  do  by  a  mere  order  in  the  partition-suit, — what  they 
could  not  have  done  in  a  partition  in  the  ordinary  way.  As  to 
what  was  consented  to,  we  have  the  evidence  of  one  of  the 
arbitrators.  It  is  true  he  is  the  arbitrator  who  was  named  by 
the  then  plaintiffs  in  the  suit  of  Debendronath  anjl  Bammoney  ; 
but  I  do  not  see  that  any  imputation  was  made  against  him  of 
not  giving  a  true  account  of  the   matter,  nor    was  any  attempt 
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inade  to  show  that  the  consent  o£  the  parties  Wats  diifferent  from  -^^^^ 
what  he  states.  He  said  thtit  they  did  not  make  enquiry  as  to  Bolitb  Chund 
the  state  of  the  accounts,  but  that  the  accounts  were  examined;  «. 
*ahat  there  was  no  writing;  only  that  which  was  ultimately  ^^bwack^''* 
settled  was  reduced  to  Writing  ;  that  all  the  parties  were  present 
tiiere^  the  plaintiff  as  well  as  the  defendants,  and  the  defendants 
begged  and  prayed  of  us  to  see  that  a  settlement  was  'made'^ 
(one  of  the  defemdants  being  the  present  plaintifit  Khetterpanl 
Bysack)^  ''It  was  ultimately  settled  for  Bs'  125  on  the  agrees 
inent  of  the  parties.  We  Wrote  otlt  our  aWard  on  the  agtee-^ 
ment  of  the  parties^  1?he  settlement  Was  that  Rantmoney  and 
t>ebendro  were  to  redieve  Bs.  125^  and  whatever  portions  of  land 
they  were  to  receive  as  their  share^  they  were  to  have  the  right 
of  sale  and  gift  ovet^  We  three  arbitrators  settled  that/^  l^hen 
he  proceeded  to  state  how  it  was  that  the  share  of  Khetterpaul 
was  directed  to  be  purchased  by  Debendronath  and  Rammoney. 
He  said:— ^^'Khetterpaul  refused  to  take  it:  he  said  he  would 
take  the  dwelling-house  at  Nimtollah.  Then  the  'mooktear  of 
Rammoney  and  Debendi^  said  the  house  belonged  to  their 
father;  that  they  wished  their  father's  name  to  remain  connected 
Witli  the  house,  so  they  would  remain  there.  Debendro'a 
tnooktear  said  that  Debendro  and  Rammoney  should  remain  in 
that  house:  they  said  it  belonged  to  their  father,  and  the  house 
should  be  known  as  belonging*to  their  father.  E^etterpaul  is 
son  of  Mohanund  by  anotherj  wife.  Kamraoney  and  Debendro 
both  said  they  wanted  the  house;  so  did  Khettet*.  Ultimately 
Khetter  said  let  money  be  paid  me,  so  it  was  arranged  money 
should  be  paid  to  him.'*  Accordingly  the  award  was  so  made. 
It  appears  to  me  then  that  these  parties  having  obtained  a 
decree  for  partition^  and  the  estate  being  about  to  be  divided  j 
and  the  arbitrators  having  been  appointed,  did  what  is  not 
tinfrequently  done;  they  came  to  an  arrangement  for  a  division 
of  the  property  which  would  be  most  convenient  to  themselves, 
and  most  suitable  for  all  parties.  It  was  in  the  nature  of  a 
family  arangement,  a  very  fair  and  proper  one,  and  apparently 
what  they  all  agreed  to.  According  to  this  gentleman's 
evidence,  the  agreement  was  that  the  property  should  go  to 
Rammoney,  not  for  the  limited  estate  which  she  would  take  as 
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1873       the  mother  and  heiress  of  Groureeloll^  bat  she  was  to  have  an 
BoLYE  Chund  absolute  power  over  it:   and  considering  the  state  of  the  family 
^^'^       at  that  time,  it  does  not  seen  at  all  unreasonable    that  such    an 
KHBTTKKPA.UL  errangement  should  have  been  made.    It  was  under  the   circunl- 
Bysack.      gjji^^^g  ^  proper  arrangement.    I    look  upon   this  as  a  family 
arrangement,  and  upon  the  aWard  as  having*  been  made   to  cariry 
it  out.      The   intention  of  this   award,  as   well  as  the  ordinary 
tneaning  of  the  language  used/  is  to  give  to  Rammoney  her  share 
of  the  estate,  not  for   the  interest  which   she  wodld   take  as   a 
female  sucoeediog  to  property,  but    an  absolute  inter^t  which 
she    would    have    a  power  of   disposing   of    by  a  will.     That 
being  my  opinion  with    reference  to  the  share  allotted  to  hter 
it    follows    that    the   case  of    the    plaintiff    must  also  fail  as 
to  the  property   which  was  purchased   by  her  and  Debendro- 
nath  in  accordance  with  the  direction  in  the  award  ^   beoausi® 
the  casse  of  the  plaintiff  is  that    the  property  was  purchased 
with  the  proceeds  of  the  estate  in  which  Itammoney  had  only 
a  limited   interest,    and   thut   the    property   purchased    must 
be  considered  as  submitted    for  the    other^      That    fails^  and 
it    is   not   necessary    for    us  to   consider    how  far^  supposing 
the   plaintiff  was  right  as  to  the  share    Which  was  allotted    to 
Bammoney   Dossee,  he  has  made  out  a  case  which  would  have 
entitled  him  to  claim  the  whole  of  her  share  of  the  purchased 
property*     I  do  not  think  he  has  made  out  such  a  case.     He 
bas  not  shown  that  the  property  was  purchased   with  money 
which  belonged  to  the  family,  and  probably  the  utmost   tha6 
he  could  have  claimed,  not  in  this  suit,  but  in  some  other,  would 
have  been  to  have  a  charge  on  the  purchased  property  for  so 
much  of  the  money  expended  in  purchasing  it  as  really  belong- 
ed to  the  family  estate.     It  is  not  necessary  to   determine  that, 
be.ause   the   plaintiffs    case   as   to  this    part  of  the  property 
claimed  by  him  must  follow  the  decision  as  to  the  other  part. 

I  think  the  decree  of  the  learned  Judge  must  be  reversed,  and 
the  suit  of  tl  e plaintiff  dismissed  with  costs. 

I  may  add  that   the  case   of  Sreemutty   Uabutty  Dossee,   v. 
Sihchunder    Mullick    (1)   is   distinguishable  from   this   in   this 

(1)  6  Moore's  I.  A.  1. 
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respect^  that  there  all  the  persons  whose  consent  wonld  be  neces-        1873 
iftry  to  alter  the  nature  of  the  estate  which  the  widow  took  were  botlbChund 
not  parties  to  the  instrument  as  they  were  here,  and   it  would       Durr 
seem  it  was  on  that  ground  that  the  Judicial  Committee,  if   not  Khbttebpaul 
entirely,  at  least  very  considerably |  c^ime  to  the  conclusion  they      Btback. 
did  as  to  what  interest  the  widow  took  in  that  case* 

Fhear^  J.»— I  entirely  agree  with  the  Chief  Justice,  and 
would  only  add  that,  in  the  course  of  my  experience  on  the 
original  side,  I  have  n^et  with  many  instances  of  consent-decrees 
Hing  p^sed  in  partition  c^es  wherein  the  interest  of  a  female 
inember  of  the  family  has  been  p^rt  of  the  matter  determined  i 
puid  as  far  as  my  n^emory  serves  z^e,  the  parties  in  those  cases 
)niew  very  well  bow  to  distinguish  betweoQ  the  interest  which 
was  limited  to  ^  female  taker,  and  the  interest  which  was  given 
^bsoln^ely  to  a  male  member  of  the  family.  By  a  rather  curious 
poncidence  I  have  before  me  at  the  present  moment  for  consi- 
deration on  n  collateral  matter  a  consent^decree  (1),  which  was 
signed  by  n^e  on  the  Original  Side  rather  more  than  two  years 
^go ;  and  in  th^t  decree  I  find  the  words  used,  by  consent  of 
parties,  ^re  that  one  moiety  or  half  part  or  share  of  the  premises 
in  suit  should  be  allotted  ''  to  the  plaintiff,  to  be  held  and 
enjoyed  by  her  ^s  a  Hindu  widow  in  the  manner  prescribed  by 
^indn  l^w,  ^nd  the  other  moiety  or  half  part  or  share  thereof 
to  the  defendant,  to  be  held  and  epjoyed  by  him  in  severalty 
Ihbsolutely/'  X  haye  c^rt^in)y  no  hesitation  whatever  in  agreeing 
with  the  Chief  Justice  that  there  is  pothing  in  this  case  which 
ought  to  induce  ns  to  cut  down  words  which,  so  far  as  we  cau 
}i;dge,  wprp  nsed  by  the  parties  i^dvis^dly. 

Decree  reversed. 

Attorney  for  the  appellant:  Baboo  D.  0.  Dutt, 

Attorneys  for  the  respondent;  Messers.  Trottnan,  Chatterjee , 
and  Wathins. 

Q.)  In  a  case  of  EUtohaminee  Dosiee  v.  Mirtoonjoy  PuW 
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"Before  Mr.  Juttiee  L.  S.  Jdiekion  and  Mr.  Justice  MiUer. 

BISHONATH   «URMA  and  oihrrs  (Dmendantb)  t.  SBBBMUTTY  SHOSfll         ^^^^ 
MOOKHBE  (Plaintif?).*  Apnl  24. 


Bp^al  Appeal,  Voint  allowed  to  he  raised  in — Limitation, 

Mr.  R.  E.  Twiddle  and  Baboo  Aukhil  Chunder  Ben  for  the  appellants. 

Pabooe  Snenath  Banetjee  and  Romeeh  Chwider  Miller  for  the  respondeixt. 

Ths  fsots  enfficietitly  appear  in  the  jadgment  of  the  Court,  WhiOh  wai 
delivered  by 

Jackson,  J.—This  was  a  snit  by  the  daughter  to  set  aside  an  act  of 
alienation  made  by  her  mother  in  1855'  and  to  have  the  daughter's  rerersionary 
right  declared,  notwithstanding  snch  alienation,  the  mother  being  still  living 
and  15  years  having  elapsed  from  the  date  of  the  alienation  at  the  commence- 
ment of  the  suit.  The  lapse  of  this  time  seems  to  have  escaped  the  notiee  of 
the  Sabordinate  Judge.  He  Went  into  the  question  of  tke  necessity,  or  other- 
wise, of  the  alienation,  and  on  that  point  he  found  in  favor  of  the  defendants 
The  case  went  on  appeal  before  the  District  Judgd,  Mr.  0.  D.  Field,  and  he,  in 
discussing  the  plaintiff's  right  to  recover,  appears  to  have  lost  sight  of  the 
objection  which  Was  manifestly  raised  by  the  defendants  that  this  suit  was 
barred  by  limitation.  The  judgment  of  the  District  Judge,  who  reversed  th  o 
decree  of  the  Subordinate  Judge,  is  now  before  us  in  -special  appeal,  and  the 
point  of  limitation  is  now  raised.  The  very  facts  Which  Would  h&ve  supported, 
and  which  do  sripport  this  plea  of  limitation,  are  raised  in  the  grounds  of  special 
appeal,  but  curiously  enough  for  another  reason  and  In  another  (shape.  It  is 
aaid,  *Hhat  when  the  plaintiff  admits  that  a  sale  wss  executed  in  1855  at 
which  time  the  purchasers  got  possession,  that  iii  execution  of  a  decree  against 
the  purchasers,  their  rights  Were  purchased  by  the  second  set  of  defendants, 
and  that  in  execution  of  a  decree  against  those  second  set  of  defendants,  the 
property  was  purchased  by  your  petitioners,  and  when  there  is  no  allegation  of 
fraud  as  to  these  purchases.  Which  are  hand  fide  made,  then  the  plaintiff's  claim 
for  a  declaratory  decree  ought  to  have  been  dismissed  on  the  ground  of  her 
long  silence  and  acquiescence  for  a  period  of  above  16  years."  Although 
this  point,  therefore,  was  not  directly  taken   in  the  grounds  of   special  appeal,  it 

*  Special  Appeal,  No.  804  of  1872,  from  a  decree  of  the  Officiating  Judge  of 
Chittagong,  dated  the  22nd  February  1872,  reversing  the  decree  of  the  Officiating 
iSubordinate  Judge  of  that  district,  dated  the  29th  July  2871. 
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1873         Boems  to  me  from  the  very  nature  of   the  suit  that  it    is  one  #hich  otight^tobo 

— ""^allowed  to  be  taken,   and  which  therefore    we  have  allowed   to    betaken.     It 

Bmhonath    j^ppoj^j^  ^j^^   ^^Q  plaintiff,    the  daughter,  was    not  only  in  the  same  position  in 

^^  reversioner  which  she   now  holds,    but  she   was    actually  a  parfcy  to  the  legal 

SxBEMUTTY    proceedings   ending  in  a  decrise,    in  part   satisfaction    of    which    the  alienation 

8tt08Hi   Moo-  complained  of  was  made.     It  has  been  held  in   many  caseir  by  this  Court  that  a 

KH£B.         party,  desirous  as  a  reversioner  to  obtain  a  declaration  of  his  rights  affected  by 

a  sale  or  gift  made  by    a   Hindu    widow,  must  bring    his    Suit   within   1^  yearn 

of  the  alienation,  and  thatt  it  is  a  remedy  of  a  different  desdr^tioil  which'  is  openf 

to  him  after    the  death    of   the  widow.    Under  these    circumstances    t^e   have' 

no   ohoioo  but   to  reverse  the    decisions  of  the  Courts  below,    and  dismiss  the 

pkuntifiTs  suit  with  all  costs. 


Before  Ur.  iusiiee  JddepheruM. 

Map  a2&291  GEORGE  v.  GEORGE, 

AlirHowjiNon-papment  of  ^Attachment  of  respondent — Insolvetnt  Act{li  &  12^ 
Vict,,  c.  21 ),  8. 49— Pfl^Yto»  vn  Insolvency. 

Mr.  Lotffe,  on  behalf  of  Mrs.  G.  P.  George,  appKed  e»  pt^te  for  the  atftfcfr- 
inent  of  her  husband,  J.  George,  under  the  following  circumstances  as  set  forth 
in  an  affidavit  by  Mrs.  Greorge : — ^That  by  two  orders  made  in  a  suit  brought  by 
her  for  the  dissolution  of  her  marriage  with  the  respondent,  the  latter  Wits 
directed  to  pay  her  Bs.  120  a  month  by  way  of  alimony,  and  to  pay  into  Court 
the  probable  amount  of  her  costs,  to  be  certified  by  the  taxing  officer ;  that  the 
probable  oosts  wer^  subsequently  certified  at  Rs.  2,000 ;  but  the  respondent! 
having  failed  to  deposit  this  sum  wds  directed  by  a  further  order  of  the  3l8t 
Mar6h  1873  to  pay  .into  Court  to  the  credit  of  the  suit  Rs.  300  monthly,  out 
of  which  sum  Rs.  12Q  was  to  be  applied  in  payment  of  her  alimony  and  the 
balance  in  payment  of  her  costs ;  that  Uie  respondent,  who  oontinued  id 
j^ceipt  of  his  usual  income,  Wilfully  negleoted  to  obey  this  order,  that  since 
February  1873,  she  had  recei?ed  nothing  in  respect  of  alimony,  and  that,  on 
the  3rd  April  1873,  the  respondent  filed  his  petition  of  insolvency.  In  hia 
schedule  the  respondent  entered  the  Accountant  General  asai  crediitor  fot 
Rs.  2,000,  but  made  no  mention  of  his  liability  fop  alimony,  and  he  had 
not  filed  any  accounts. 

Mr.  Lowe  contended,  on  the  authority  of  Oonsalves  v.  Gansalv^  (i;,  that 
the  filbg  of  the  petition  ^id  not  discharge  the  respondent's  liability  to  pay 
alimony.  In  In  re  RawLint  (?)  and  DiclcMS  v.  DickenB  (3),  it  was  held  that  a 
discharge  in  bankruptcy  operated  as  a  discharge  of  an  order  foi^  alimonyr-«oo 
also    The   King   v.   Ed^ard$  (4)     and    LeesY.    ItetoUm    (5).      But  here   the 

a)  Ful.  Rop„  392.  ^4)  9  R.  &  0.,  652. 

(2)  12  L.  T.,  N.  S.,  57.  (5)  L.  R.,  I  C  P.,  56a 

rS)  31  L.  J.  Prob.,  183. 
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respondent  bad  not  obtained  his  discharge,   nor  had  bo  oblidned   admierim        ^^'^ 
protection    The  debt  was  not   entered  in    his  BChedule»  and  could   not  be      Georojb 
proved — Insolvent  Act,  8.  49^  v» 

QfiOBQf. 

M  Aci'BfilisoN)  J.>  made  an  order  for  attachment. 
Attorney  for  Mrs.  George :  Mr.  Tinh. 


Before  Mr.  Jtistice  L.  8.  Jackson  and  Mr,  Justice  MlUer. 

THB  QUEEN  v.  QOOJREE  PANDAY  akd  anotser.*  1873 

May  12. 
Criminal  Vrocedure  Code  (Ad  Xofl  872),  «.  2S0— Enhancement  cf  SenUnce,       — — — 


Thb  facts  are  folly  stated  in  the  judgment  of  the  Conrt. 

The  Junior  Oovernment  Vleader  (Baboo  Juffgodanund  Uooherju)  for  the 
prosecution* 

The  priaoners  were  nndefended. 

Jackson,  J.— The  prisoners  in  this  casp,  named  Goojrec  Pattday  and  Jadu 
Sein,  were  convicted,  by  the  Court  of  Session  at  Midnapore,  of  a  dacoity,  and 
were  nentenced,  Goojree  Panday  to  rigorous  imprisonment  for  three  years,  and 
Jadu  Sein  to  similar  imprisonment  for  six  months. 

TTpon  the  hearing  of  the  appeal,  the  Junior  Government  Pleader  appearect 
and  applied  to  ns  to  exercise  the  powers  vested  in  the  Court  of  Appeal  by 
8.  280  of  the  Code  of  Criminal  Procedure  by  enhancing  the  "punishment 
Which  ha9  been  awarded  against  the  prisoners.  He  represented  that  consi^ 
dering  the  gravity  of  the  offence  and  the  circumBtanoes  under  which  it  was 
committed,  and  the  place,  and  also  the  class  of  persons  to  which  the  complainant 
ibelonged,  being  a  traveller  to  the  shrine  of  Jnggemath,  and  the  necessity 
of  protecting  such  persons,  the  Court  ought  to  see  that  an  adequate  sentence 
8  passed.  This  Court  is  empoweredi  both  as  a  Court  of  Appeal  atid  also  as  a 
Court  of  Revision,  to  enquire  into  the  sufficiency  of  sentences  passed  by  the 
inferior  Courts.  One  contingency  in  which  that  power  may  be  exercised  i' 
when  the  Judge,  recognizing  the  heinous  nature  of  the  offence  committed,  yet 
considers  that  there  are  circumstances  which  go  to  mitigate  punishment,  or 
make  the  prisoner  an  object  of  leniency.  In  such  a  case  no  doubt  the  High 
Court  may  enquire  into  those  circumstances,  and  although  it  is  generally 
reluctant  to  do  so,  may  take  a  different  view  of  the  discretion  which  ought  to 
have  been  exercised,  and  may  enhance  the  punishoient.  But  there  is  another 
view  of  the  case  in  which  the  duty  of  the  High  Court  will  arise,    and  that  is^ 

*  Criminal  Appeal,  No.  287  of  1873,  from  an  order  of  the  Sessions  Judge  of 
Hidnapure,  dated  the  18th  February  J 87 3. 
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187^        where  no  circum  stances  of  mitigation  hare  been  set  forth,  and  where  withont 

"  any  safficient  reason  the  Conrt  conricting  the  prisoner  has  awarded  a  pnnish- 

y  ment,  which   is  in  ordinary  cases  quite  inadeqaate    in    respect  of  the  offence 

GooJBEB      committed.    I  think  it  is  the  duty  of  the  High    Court  in  such  a  case — a  duty 
FiNDAT,       which  the  Legislature   has  in  ss.    280  and  297    specially  imposed  upon  us — 
to  take  care   that  the    inferior  Criminal  Courts  do   not,  by   the  infliction  of 
lenient  punishments,  give,  as   it   were    encouragement    to  the  commission  of 
serious  offences.    Now  the  offence  of  which    the   prisoners  in  this    case  Were 
convicted   is  one  which,  under  s.  39o    of  the    Indian    Fenal   Code,  makes 
them  liable  to  (ransporation  for  life,    or  rigorous     imprisonment  which  may 
extend  to  ten  years,    and    section  397   provides: — "If,  at  the  time  of  commiting 
dacoity,  the  offender  uses  any  deadly  weapon,  or  causes  grievons  hurt  to  any 
person,    or  attempts  to  cause    death  or    grievous  hurt  to  any  person,  the 
Imprisonment  with  which  such  offender  shall  be  punished  shall  not  be  lew 
than    seven  years."    Now  I  find   in    the  evidence    of  the  prosecutor  in  this 
case,  and  that  evidence  is  not  disbelieved  by   the     Judge, '  the  statement  "  a 
woman  who  was  travelling  with  us,  had  her  foot  hurt  when  the  daooits  were 
pulling  ofi^  her  anklet, — a  bannia,  who    was  with   us,   and  a  garreewan  were, 
•truck  on  the  head  and  hurt, — and  another  cartman  was  struck  on  the  foot 
and  a  third  carter   had   his  leg    broken,"  which   amounts  to  grievous   hurt ; 
and  if  the  Court  below  had  considered,    as    it  might  have  done,  all    these 
circumstances,    then   under  8.  397  a  less  sentence  than  seven  years'  rigorous 
imprisonment  could  not  be  passed.    Looking  further  into  the  case,  the  matter 
appears  to  have  been  a   planned  and  preconcerted  robbery  on  the   part  of  the 
prisoners.    The  prosecutor,  being  one  of  a  party  of  persons   travelling  to  the 
shrine  of  Fooree,  halted  ono  afternoon   for  refreshment  in  a  .village  place.     The . 
I^isouers  contrived   to  have  acoes  s  to  them,  and  to  get  into  their  confidence  in 
some  degree,  and  doubtlessly  observed  where  they  kept  their  money,  and  after- 
wards attack  them  when  they  had  gone  a  short  distance   on    their  journey  at 
the  dead  of  night   with  a  number   of    malefactors    sufficient  to  overcome  all 
resistance.    I  think  this  is  a  case  in  which  the  sentence  of  three  years'  rigorous 
imprisonment  passed  by  the  Sessions  Judge  on  the  principal  accused  is  wh^^*^ ' 
inadequate ,  and    that,  under   the  circumstances  of  the  case,  a  punishment  less 
than  seven  years   ought  not  to  have   been   passed   on  him.    The  sentenco  is 
enhanced  accordingly. 

In  respect  of  Jadu  Sein,  the  younger  member,  he  is  considered  both  by  the 
Hagistrate  and  the  Sessions  Judge  to  be  a  mere  Jad,  who  was  led  into  the 
brime  by  inducement  and  persuasion  ;  and  although  we  may  have  a  suspicion  that 
his  criminality  was  something  more  than  this,  I  do  not  think  there  are  sufficient 
grounds  for  us  to  interfere  with  the  exercise  of  the  Judge's  discretion  by 
directing  that  no  severer  sentence  should  be  passed  on  this  prisoner.  In  bis 
Case,  therefore,  the  sentenoe  will  be  affirmed  as  it  stands. 


Digitized  by 


Google 


VOL.  XI.]  APPENDIX. 

Before  Mr,  Jutiice  L.  S.  Zachson  and  Mr.  Jttstice  J^Her^ 

KHETTER  MOONEB  DASSEE  v.  SREENATH  SIROAR  and  others  * 

1873 
Criminal  Procedure  Cede  {Ad  X  of  1872>,  ae.  332,  833, 334,  &  530— Ifoda  of      May  7. 
recording  Evidence. 

Thb  facts  of  the  case  sofficientljr  appear  in  the- jadgment  of  the  Coutt,  irhidk 
was  delivered  by. 

Jackson,  J,— This  is  a  case  referred  by  the  Officiating  Sessions  Judge  of 
the  24-Pergnnnahs,  under  s.  296,  Act  X  o£  1872,  for  the  purpose  of  aDnnlling, 
nnder  the  powers  of  revision  (vested  in  this  ConrI,  the  prooeedinjypB  of 
the  Joint  Magistrate  of  Diamond  Harboor,  in  that  district,  who,  on  Uto 
12th  February  1873,  made  an  order  for  tha  attachment  of  some  57  bigBS-«f 
paddy  lands,  and  also  gave  orders  relating  to  the  disposal  of  the  crops  which 
had  been  previously  out  by  order  of  the  said  Joint  Magistrate. 

The  Sessions  Judge  has  pointed  out  four  particulars  on  whidi  he  oonsiderp' 
theproceedings  of  the  Joint  Magistrate  irregular,  and  we  have  before-  v»  the 
Joint  Magistrate's  letter  dated  the  24th  Apsil  last,  in  which  he  offers  an 
explanation  of  those  proceedings. 

We  consider  that  the  proceedings  compltitned  of  are  so  erroneous  in  one 
particular,  that  it  is  unnecessary  to  enquire  in  ta  the  other  grounds  of  objection. 
These  proceedings  were  commenced  under  the  old  Code  of  Criminal 
Procedure.  Under  the  rulings  of  this  Court,  appUcable  to  th& sections  relatitag 
to  cases  of  this  sort  in  the  old  Code,  it  has  been  repeatedly  held  by  the  High 
Court  that  an*  adjudication  on  legal  grounds  as  t(»  the  imminence  of  a  breach  of 
the  peace  was  a  necessary  preliminary  to  the  commencement  of  proceedings. 
8-  530  of  the  new  Procedure  Code  supersedes  those  rulings  ;  but  of  course 
the  benefit  of  this  section*  cannot  be  claimed  in  respect  of  any  irregularity  iOi  the 
present  proceedings.  The  error  to  which  T  refer,  andVhioh  is  an  error  under 
the  present  Procedure  Code,  is  one,  which  I  think  vitiates  the  order  of  the 
Joint  Magistrate.  Although,  as  I  have  already  stated,  the  proceedings  were 
commenced  under  the  old  Coddyet  the  enquiries  made  and  the  order  passed 
were  under  the  present  Code.  S.  530,  Act  X  of  1872,  provides  :— "Such 
Magistrate  may  satisfy  himself  of  th& existence  of  a  dispute  likely  to-  induce 
a  breach  of  the  peace  from  a  report  or  other  information  ;  but  the  question 
of  possession  must  be  decided  on  evidence  taken  before  him."  Chapter  XXV 
deals  with  the  mode  in  which  such  evidence  is  to  be  taken,  and  by  b,  332  it  ift 
provided  that,  "  in  enquiriea  and  trials  (other  than  summary  trials)  under  thia 
Act,  the  evidence  of  the  witnesses  shall  be  recorded  by  the  Magistrate  or  tha 
Sessions  Judge,  as  the  case  may  be^  in  the-  following  mannen"  Now  fromi 
trials  thcteare  first  excepted  * 'summary  trials,"  and  in  respect  of  these  *• 
distinct  procedure,  including   provisions    as  to  evidence,  has    be  dn  provided  by 

*  Reference  to  the  High  Court  under  s.  296  of  the  Code  of  Crim  Inal  Proceduis 
by  the  Officiating  Sessions  Judge  of  the  24'Pergun&alui. 
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1873         Chapter   XVIII   of  the  Code.    Then   "trials,"     after   that     exception,    have 
'  been    again  aubdivided     into    "sammons     casee"     nnder   s.   333   and    other 


Khettbb     trials  which  are    included  with  enquiries   in  the    words    "all    other    cases"    in 

MoNEBj>AS8EB^^g^^    and  Consequently   it  follows    that   we   are   to   look   tos.    334andtho 

Seeenath     following   sections  for   the    manner    in  which  evidence   is   to  be    recorded  in 

Bi&CAB.       enquiries   such   as    that   now    nnder   consideration     before   the     Magistrate. 

S.  334  directs  that  in   such  oases    "the  evidence  of  each  witness  shall  be  taken 

down  in  writing  in    the   language  in    ordinary  use  in  the  district  in  which  tho 

Court   is  held,  by  or  in  the  presedoe    and   hearing     and    nnder    tbe    personal 

direction  and  superintendence,    of  the  Magistrate  or  Sessions   Judge,  and  shall 

be  signed  by  the   Magistrate  or    Sessions    Judge."     CJnder  this  provision  there 

i^   no  exception  whate\er  in   favor  of   ca«es    in    which    no  appeal  lies.    The 

Joint   Magistrate,   therefore,  was  entirely   in  error    in  omittihg  to  record  the, 

evidence     in  the     mode  prescribed  by  b.  334   and     the     following     aeotions. 

This  appears   to  us  to  be  an   error  so  material   that  nnder  8.    897  we  are  bo\in9 

to   quash  the  proceedings,    and  set    aside   the   order  of   the  Joint  Magistrate 

ae  being  founded  on  no  evidence. 

In  respect  of  the  land  it  is  unnecessary  for  ns  to  make  any  further  order 
and  probably  we  have  no  power  to  make  such  order.  It  is  always  open  to  the 
JIa£^trate,  if  bethinks  it  necessary  for  the  preservation^  of  public,  peace,  to 
bind  partieb  who  he  considers  are  likely  to  break  the  peace  by  taking  security 
or  recognizance  from  them. 

.  The  money  obtained  by  sale  of  the  crops  being  now  in  deposit,  it  seems  to 
ns,  from  the  neoessicy  of  tbe  case,  that  it  should  remain  so  untill  the  parties 
either  come  to  a  settlement  of  their  dispute,  or  some  of  them  establish  a 
right  to  the  land,  which  must  be  in  the  Civil  Court. 


Before  Mr.  Justice  "Bontifex, 

JOSHUA  STEPHEN  DeMELLO  and  another  (PLADfTiPFs)  w.  L.P.  D 
April  I  &  10.  BROUGHTON  (DeJ-endakt). 

UlegUimacy—LeUers  ofAdinini8trai%on--'Admmt8iratw*'Oen&al^Act  XXIV 
0/1867  {The  AdmnistratoV'Q&neraVs  Act),  s.  15. 

Thb  plaintiffs  in  this  case,  on  the  17  th  March  1873,  applied  to  the  High 
Court  for  probate  of  tbe  will  of  one  Rose  Dixon,  to  be  granted  to  them  as  the 
duly  appointed  executor  aud  exedutrix  thereof.  The  defendant,  who  had  on 
the  Ist  March  1873  entered  a  caveat  in  this  matter,  appeared  and  opposed  the 
applioation.  Under  these  circumstances,  the  Court  (Macpherson,  J.)  ordered 
that  the  petition  for  probate  presented  by  the  plaintiffs  should  be  treated  as  a 
plaints  that  both  parties  should  file  written  statements;  ana  that  the  case 
ehould  be  set  down  on  the  list  of  causes  for  hearing.  Accordingly,  on  the 
8th  April  1878,  the  case  came  on  ifor  final  disposal.  It  appeared  tbat  Eose 
Dixon,  the  testatrix,  was  illegitimate,  and  the  issue  for  trhj  was  whether  the 
document  set  up  by  the  pUtintdSB  ww  herwill.    If  the  Court  held  it  not  to  be 
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then,  inasmncli   as  no  other  doonment   wad  pat  forwiird    as  the  will  of  Bose         ^^^ 

Bhcon,  it  would  follow  that  she  died  intestate.  — ITTT 

DeMello 

.   Mr.  Lowe  and  Mr.  John  for  the  plaintiffs.  Bbouohton, 

Mr*  Evam  and  Mr,  Lingham  for  the  defendant. 

During  the  hearing  of  the  case,  the  Court  suj^gesfced  that  the  Crown  should 
be  tepreseuted  on  acoount  of  the  illegitimacy  of  Mrs.  Dixon. 

1^.  J^t7a?w.--lf  the  plaintiff:*  fail,  the  administrator-General  will  be  able  to 
administer— -jffoi/flr  v.  Ilendieta  (1). 

Mr.  Zou^.— -The  fAdministrator-Gfeneral  does  not  allege  that  Mrs*  DiKon 
was  illegitimate  ;  if  he  had,  then  the  case  of  ffog^  y.  MeNditta  (1)  might  afplj> 
tieithor  has  he  applied  for  letters  of  administratioD.  [PoKTirix,  J.— But  he  bag 
entered  a  caveat  If  the  Administrator-Qeneral  will  wndertake  to  applj  for 
letters  of  administration  under  s.  221  of  the  Indian  Saooeasion  Act  (X  of 
)865)  that  would  do.] 

Mr.  Evans,^UQ  is  prepared  to  do  that,  bat  irrespective  of  s.  224  of 
the  Indian  Suocession  Act,  the  Administrator-Greneral  would  be  entitled  to 
administer  this  pioperty  ^y  s.  15  of  Act  XXlV  of  1867, 

PoNTiFBX,  J.,  was  of  opinion  that  the  Administrator-General  would  be 
entitled  to  letters  of  administration  under  s.  16  of  Act  XXIV  of  1S67,  and 
that  it  was  not  necessary  bo  mike  Government  a  party  to  the  sait. 

Ac  a  later  stage  in  the  suit,  Mr.  Evans  drew  the  attention  of  the  Court  t^^ 
a  notification  m  the  Gazette  of  India  of  the  5th  April  1873  (2) 

(1)  1  Boul.  Rep.,  622.  Financial  Dtipat^h,  No.  58,  ^ted  InOiit 

Oficey  London,    I2th  February  1878,  to 
{1\  NoHjUation  No,  2189,  Fm-t  Willinm,        Hi*  EoeellBncy  (he  Right  Hon'hle  the 
the  ZUtMarch,\SiS,Repvhlishe(f.  NcSOllO.        Oovemor-Oen^rtU  of  India  in  Council. 
Thel5thDecemberi87I.— TheGovemor-    My  Lord, 

General  in  council  is  pleased  to  rule  that  Para.  1. — With  reference  to  yom*  Des- 
theeffects  of  illegitimates  dying  intestate,  patches  in  this  Department  of  20tli  De. 
which  have  already  bacoma  eschfeats  to  cambar  1871,^0.  845,and  fiOth  Deoeml)er 
the  Government  since  the  Indian  1872,  No.  468,  I  have  to  signify  my  ap- 
Succession  Act,  1865,  came  info  opera-    proval  of  youi*  proceedings  in  regard  to  ' 

tion,  as  well  as  those  which  may  the  estateof  thelateMr.  P.T,  Saonotort 
hereafter  become  escheats,  bhall,  after  2. — On  the  geneltil  tjnestion  of  dealing 
deduction  of  the  expenses  incorred  and  with  estates  of  illegitimate  persons,  I 
the  established  proportion  of  the  Crown's  approve  of  the  course  suggested  by  you 
share,  be  distributed  in  conformity  baing  followed  in  all  cases  Where  allthe 
with  the  aforesaid  Aot.  parties  clearly  entitled  to  consid&ration 

The  following  Financial  Despatch  from  are  resident  in  India,bnt  in  caee  where  no 
theUight  Hon'ble  the  Secretary  of  State  such  claim  is  established  withinone  year 
for  India,No.53,dstedt2thFebraaryl873,  from  the  date  of  the  escheat,  or  when  the 
Is  published  in  the  Ckcsette  of  India  in  probable  claimants  are  in  this  country  > 
continuation  of  Financial  Notification  then  the  practice  of  remitting  home  those 
No.  8099,  dated  X5th  DooembeJ:  1871  ;^    efetatet  most  be  adhered  to     Arqtll. 
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DeMello         PoxtifBX,  J.— The  Sbooesaion  Act  does  not  aay  any  thing  about     illegitimate 
V,  persons.    The  notification  can  do  no  more  than   make  public  the  fact  that  tho 

Crown  will  do  that  in  future  which  it  has  hitherto  done. 


Before  Mr.  Justice  Kemp  and  Mr,  Justice  Phear. 
1873  In  THE  MATTER  OP  MOONSHBBSYCJD  ABDOOLKADIR    KHAN 


Jun,  4. 


(Pbtitiokbr)  v.  The  MAGISTRATE  op  PURNEAH.* 


Ptwera  of  HigJi  Court-^Non-compUance  with  Orders  qf  High  Cottrt—Tramjer    of 

Proceedinffs—JurUdiction^Criminal  Procedure  Code   (Act  X  of  I S72) ,  ss.  64^ 

142  297,  »89,    390,  391,    Z9S—Itevision   of  intet  locutory  Proeeedin^s    before 

Magietrate—SueperuioH  of  Proceedinge^Order  for  BaU—Noa  baUable'  Offence— 

See  also  Warr^t  of  Arrest^ommitment  to  Qcustody  without    Evidence  taken^Remand 

^2  B.  L.  R.     wUhoui  Mvidence  taken, 

p.  2S5. 

This  case  oame  before  the  High  Court  upon  three  rules  which  had  been 
obtained  on  the  12th,  19th,  and  28th  of  May  by  Mr.  Ghose  on  behalf  of 
Abdool  Kadir  Khan.  The  first  rule  directed  Mr.  Kemble,  the  Magistrate  of 
Pumeah,  to  send  up  to  the  High  Court  the  record,  processe?^  and  pap«rs  in 
certam  criminal  proceedings  against  Abdool  Kadir  Khan,  to  Etay  proceedings 
in  his  Court  until  farther  orders  of  the  High  Court,  and  in  the  meanwhile 
to  release  Abdool  Kadir  Khan  upon  specified  security.  The  second  rule,  called 
upon  Mr.  Kemble  to  show  cause  why  he  did  not  carry  out  the  order  involved 
^n  the  former  rule,  Mr.  Kemble  having,  after  receipt  ot  such  rule,  directed 
(in  his  capabity  of  Collector)  the  imprisonment  of  Abdool  Kadir  Kban  upo  n 
oertain^resh  charges.  And  the  third  rale  reqnired  Mr.  ITemble  to  send  up  the 
records  of  the  original  prooeedingi,  and  also  of  proceedinsrs  upon  such  fresh 
charges  instituted  by  Mr.  Kemble  before  the  Joint  Magistrate,  and  under 
which  Abdool  Kadir  Khan  had  again  been  commiti^  to  oustod(y. 

^  The LegalRemembrancer (yir.  Bell)  shoised cause* 

Mr.  Ohoee  and  Mr.  Ameer  AXy  for  Abdoot  Kadir  Khan^ 

The  iaots  of  the  case  and  the  natnre  of  the  argnments  appear  fully  from 
the  judgments  of  the  High  Qoart.  The  acgam3nt  on  behalf  of  the  petitioner 
WHS,  at  the  instance  of  the  Court,  addressed  simply  to  the  necessity  of  trans 
ferring  the  preeeedings^  and  rested  entirely  on.  the  facts.. 

Ta following  judgments  were  delivered : — 

Fbbar,  J.— Three  rales  which  were  issued  by  this  Court  on  the  I2th,  I9th 
and  28th  of  last  month  respectively  in  the  matter  of  one  Abdool  Kadir  Khan 
have  come  before  as  to  be  adjudicated  upon  and  Jdisposed  of.  Before,  however, 
I  state  the  exigency  oi  those  rules,  I  will  mention  a  few  preliminary  facts.    la 

•  Rules  Nos.  €66,  704^  &  740  of  1873. 
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1870  and  I871»  or  during  a  portion  of  (hoae  year*,  Abdool  Kndir  Khan  was         '873 
offidaiing  head  cleark  of  the  Parneah  Coltectorate  in    the  place  of  one  Rooddio        In  thiT"^ 
Gbander  Mnllick.     Rooddro    Ghiinder  Malliok  appears  to  have  resttmed   his     Hattbrof 
duties  somewhere  towards  the  end  of  the  year,  and  shortly  afterwards  preferred     Moohshes 
three  charges  of  embeazlement  and  two  of  forgery  against  Abdool  ^adir  Khan.  ^T'"  Abdool 
These  charges  were  enquired  into   by   Mr.  Weeka,  who  was  at  that  time  the  ^ 

Joint  Magistrate  of  Parneah,  and  dismissed  by  him.  This  occurred  in  ThrMaGIS* 
November  1871.  Subsequently,  howeyer,  the  Sessions  Judge  took  up  the  fi^^*,.^' 
matter  and  directed  the  Magistrate  to  commit  Abdool  Kadir  Khan  for  trial 
npon  these  charges,  and  pursuant  to  this  direction  of  the  Judge >  Mr*  Wyer, 
who  then  had  auccseded  Mr.  Weeks  as  Joint  Magistrate,  issued  a  warrant  of 
arrest  ;  and  Abdool  Kadir  was  arrested  under  that  warranty  I  think  in 
October  1872,  and  was  committed  for  tried.  He  was  trial  at  the  Sessions 
Court  and  convicted  on  the  13th  of  January  1878.  He  was  then  sentenced 
by  the  Judge  to  10  years*  rigorous  imprisonment,  and  to  pay  a  fine  of  Ks.  1|000^ 
or  in  default  of  payment  to  sufftir  rigoreus  imprisonment  for  a  further  period 
of  two  years. 

After  Abdool  Kadir  Khan  had  been  committed  for  trial  by  Mr.  Wyer 
Mr.  Kemblo,  who  was  then  and  still  is  Officiating  Magistrate  and  Collector  of 
Parneah,  wrote  a  letter  on  the  30th  December  from  himself  as  Collector  to 
himself  as  Magistrate.  The  letter  runs  in  these  terms  : — "  To  the  Magistrate  of 
Parneah.  Sir,— I  have  the  honor  to  forward  to  you  herewith  in  charge  of  my 
head  cleark,  Baboo  Sreenath  Banerjee,  the  following  papers  connected  with 
the  late  embezselment  by  Synd  Abdool  Kadir  Khan,  at  present  in  costody 
the  Pumeah  jail,  and  who  will  be  now  charged  with  further  embosslement 
I  shall  be  obliged  if  you  will  issue  warrants  for  his  arrest  in  cage  he  should  no. 
be  convicted  on   the  cliargea  on  which  he  is  to  be  tried  on  the  6th  proximo 

•*  The  papers  named  above  are : — 

"  1st, — An  abstract,  marked  A,  drawn  up  by  Mr.  Worgan,  dated  February 
27th,  1872,  bhowing  that  Abdool  Kadir,  between  September  1870  and  May 
1871,  cashed  certain  bills  as  subdi visional  contingent  and  income  tax  bills 
for  larger  sums  than  were  billed  for  by  the  stlbdivisional  officers,  and  remitted 
to  those  officers  the  smaller  amount  only.  This  charge  will  be  proved  by  the 
bills  cashed,  the  copies  of  the  original  bills  from  Kishengunge,  and  the  copy 
bill-book  from  Arrariah,and  by  the  covering  letters  and  the  cheque  register^ 
all  of  which  are  sent.  These  papers  will  show  that  fraud  has  been  committed 
and  may  head  cleark  is  iastmcted  to  prosecute  Abdool  Kadir,  who  cashed  tbeso 
bills^  under  s.  409  or  other  cognate  sections. 

**3rl. — With  reference  to  items  9  in  Mr.  Worgan's  list,  charge  a  of  forgery 
will  also  be  laid,  as  the  original  bill  for  Bs.  52«5-'7  was  not  in  this  case 
destroyed,  but  as  altered  to  Bs.  76<5-7  by  manifest  erasures.  This  charge 
will  fall  under  Chap.  XVIII  of  the  Penal  Code. 

"  4</i.— Any  of  my  officers  will  be  ready  at  any  time  to  attend  your  Coart  to 
prove  the  documents  now  tiled." 
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1873  We  have  been  informed  that  the  schedule  or  papers  annexed  to  this  letter 

'~,       "^^  contain  as  many  as  twenty- four   distinot    items   of  charge.    Mr.  Kemble  the 
1m  thb  ^  ^  o 

Matter  of     Magistrate  having  been  in  this  way  informed  by  Mr.  ^emble  the  Collector,  oC 
MooNHHEE      the  fact  of  a  criminal  offence  having   been   committed  by  some  one  withhi  hi» 

Syud  Abdool  jurigdictioD,  took  cognizance  of  it,  and  having  been  farther  led,  I  sappoee,  by 
t;.  the  same  means,  to  suspect  that  Ablool  Kadir  was  the  offender,  he  dealt  With 

The  Mdo's-  the  matter  as  Magistrate  nnder  s.  142  of  the  present  Procedure  Oode,  and  then 
TRAT  OF  made  over  the  case  for  enquiry  to  Mr.  Wyer,  the  Joint  Magistrate,  and  the 
result  Was  that  Mr.  Wyor  committed  Abdool* Kadir  for  trial  on  three  out  of  the 
twenty-four  charges  mentioned  or  referred  to  in  the  letter.  I  feel  myself  obliged 
to  say  in  passing  that  this  really  seems  to  me  a  very  pitiful  effort  at  disguising 
the  fact  that  Mr.  Eemblo  was  in  this  matter  the  real  prosecutor  in  his  capacity 
of  Collector,  the  prosecutor  of  Abdool  Kadir  Khan  upon  the  charges  contained 
in  the  letter  of  the  36th  of  December,  and  it  would  have  been  much  more 
Btraiglitforward,  to  say  the  least  of  it,  if  he  had  frankly  avowed  himself  pro- 
secutor and  laid  a  complaint  before  the  Joint  Magistrate  fn  the  usual  manner* 
Abdool  Kadir  was  tried  upon  these  charged  and  convicted  by  the  Sessions  Cour 
on  the  11th  of  March  1878}  and  was  further  sentenced  in  addition  to  the 
sentouoe  I  have  before  mentioDed,  to  a  term  of  seven  years*  rigorous  intprison* 
ment  Against  the  conviction  and  sentences  of  the  30th  of  January  and  Itth  of 
March  respectively,  the  prisoner  appealed  to  this  Court,  and  was  aoquitfcad  in 
the  one  ease  on  the  25th  ol  April,  and  in  the  other  case  on  the  ?6th  of  the 
same  month.  An  order  for  his  immediate  discharge  from  custody,  so  far  as 
imprisonment  under  these  convictions  and  sentences  was  ooncerued,  was  a^ 
once  sent  down  to  Mr.  Kemble,  the  Magistrate  of  Pumeah,  who  appears  to 
have  received  the  order  in  the  afternoon  of  the  28th  April.  The  Magistrate 
did  not  however  promptly  release  the  prisoner ;  before  taking  any  step 
towards  doing  so,  on  the  28tb,  in  his  capacity  of  Collector,  he  sent  a  letter  ]to 
Mr.  Wyer,  the  Joint  Magistrate,  which  runs  thus :— "  Sir, — As  1  hear  that 
Abdool  Kadir  has  been  released  by  the  High  Court  from  the  seotence  recently 
imposed  on  him  by  the  Session  Court,  I  have  the  honor  to  request  that  yout 
will  go  on  with  the  other  charges  noticed  in  my  letter  No.  1933,  dated  30th 
December  1872,  to  the  address  of  the  Magistrate  ;  1  have  the  honor  to  be^ 
Ac."  Upon  this  letter  is  endorsed  by  Mr.  Wyer  :— "  A  warrant  wiU  at  onco 
issue  against  Abdpol  Kadir  Khau  under  s.  409,  and  be  given  to  the 
Court-Inspector  to  be  served,"  It  also  appears  that,  on  the  same  day 
Mr.  Wyer  issued  a  formal  warrant  acoording  to  the  terms  of  this  endoresement. 
This  having  been  done,  Abdool  Kadir  Khan  was  brought  up  from  the  jail 
before  Mr.  Kemble  as  Magistrate,  and  then  told  of  his  acquittal  by  the  High 
Court,  and  of  the  order  for  his  release  from  jail  Mr.  Kemble  also  at  the  same 
moment  turned  round  to  the  Court-Inspector  who  was  present— I  need' hardly 
say  not  by  accident— and  said  to  him  :— "  Has  Mr.  Wyer  given  you  a  warrant  ?'• 
The  answer  was  in  the  affirmative^  Mr.  Kemble  then  said  :— "  Take  him 
buck  to  jail."    Abdool   Kadir  ,was    taken.    No.    warrant   of   commitment  to 
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jail  at  written  order  of  remand  was  made    oat,  nor    was  the  prisoner  taken         1^73 
before  the  Maf^atrate  who  hod  issued  the  warrant  of  arrest  according  to  t  he        jj,  ^^^ 
ezigenCjT  of  the  warrant.    This  is  on  the  28th.    On  the  29ch  the  Court  Inspector      Matter  of 
becoming,   probably  not  without   good  reason,  a  little   anxious  that  a  written     Moonshee 
warrant  of    commitment  should    be    made  out,    endorsed    upon  the    original   khadib  Khan 
warrant  of  arrest  this    memorandum  : — "  Sir, — Yesterday  at  6  p.  m.  prisone'  v 

Syud  Abdool  Kadir  was  released  by  order  of  the  High  Court,  Calcutta.  ^^*  MaOis- 
At  the  laomeat  he  was  under  this  warrant  arrested,  and  by  order  of  th^  Pt^k^ 
Magistrate  of  this  district  sent  to  ha  jut.  But  owing  to  the  lateness 
of  the  hour,  the  purwannah  for  hajat  was  not  sent.  By  this  report^ 
therefore  I  beg  to  solicit  that  an  order  may  be  passed  by  the  husoor  fo^ 
giving  a  purwannah  [for  hajut  regarding  the  said  dtf^ndant."  Mr.  Wye, 
endorsed  under  this  the  same  day  : — "  That  a'pnrwannah  for  hajut  be  given 
and  that  the  record  in  the  matter  of  Abdool  Kadir  made  over  by  the  Magia' 
irate,  be,  by  a  proceeding,  sent  for  from  the  Sessions  Judge,"  and  there  is  a 
fnrther  endorsement  to  the  effect*  that  a  proceeding  had  been  sent.  This  I 
nnderatand  is  the  endorsement  which  constituted  the  written  order  of  commit- 
ment. On  the  Ist  of  May  the  Joint  Magistrate  issued  a  further  order  in 
this  matter.  It  seems  that  on  that  date  Mr.  Kemble  wrote  to  Mr.  Wyer 
in  these  terms: — '*  With  reference  to  the  case  of  Abdool  Kadir  Khan  now 
pending  before  you,  I  have  the  honor  to  request  a  postponement  for  one  week 
until  1  receive  the  jadgmeat  of  the  High  Court  in  the  cases  previously 
decided."  It  does  not  appear  that  tho  prisoner  was  at  this  time  brought  before 
Mr.  Wyer,  or  indeed  that  he  was  taken  from  prison  before  any  Magistrate  afte 
the  verbal  commitment  of  Mr.  Kemble  on  the  28th  of  April  until  the  8tJ^ 
Hay,  a  date  to  which  I  shall  presently  come.  Mr.  Wyer  endorsed  upon  th|g 
application  for  adjonrnment  made  by  Mr.  Kemble: — '*  The  case  will  be  post. 
poned  to  the  8th,"  and  on  the  same  day  he  made  out  a  formal  order  of  remand 
until  the  8th  of  May.  It  miist  bo  remembered  that  up  to  this  time  no  evidence 
whatever  had  been  taken,  and  we  have  not  been  made  aware  that  there  were 
any  reasonable  grounds  or  any  ground  whatever  /or  a  remand  other  than  th& 
letter  of  Mr.  Kemble  written  to  Mr.  Wyer,  which  I  have  just  now  read  ;  and 
1  suppose  that  the  sole  reason,  the  only  ground,  upon  which  the  Joint  Magis- 
trate detained  the  prisoner  in  hajut  was  the  ground  aflordud  by  such  suspicion  as 
was  lurking  in  his  mind  in  consequence  of  the  oi'igiaal  letter  sent  by  Mr.  Kemblo 
to  him  on  the  28th  of  April,  strenghthened,  if  it  is  possible,  to  conoeive 
it  to  be  strengthened,  by  this  letter  of  Mr.  Kemble  written  to  him  on  .  the  Isb 
of  May  asking  for  an  adjournment.  It  is  perhaps  not  to  be  wondered  at  that 
in  this  state  of  things  the  prisoner  desired  to  see  tho  warrant  of  arrest  in  order 
to  ascertain,  if  possible,  the  offence  with  which  he  was  charged,  and  the  matter 
for  which  he  was  held  in  custody.  He  accordingly  petitioned  Mr.  Wyer  for  a 
copy  of  the  warrant  of  arrest ;  this  application  was  refused.  Ho  then  petitioned 
Mr.  Wyer  to  let  him  have  a  copy  of  the  order  of  refusal,  this  application  also 
was  refuaod.     He  then   made  an  application  to    be  admitted    to  bail,  not  alto" 
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,  1873  getlior  an  unreasonable  oiic,consi(]oriBg  tliat  several  days  had  uli'cndy  passed,  and 

,  yet  from  the  lirst   no   evidenco  whatever   had  been  takon,  and  indeed  no  specifio 

Matter  of     flccuaatiou  or  charge  made  against  him.     This    apph'cation    was    again  refused. 

MooNHHEE      Abdool    Kadir  then  apph'cd  t(»  this   Court  by  petition    upon  the  foundation  of 

Syod  Abhool  the  ma'crial    facts  which  I  havo  jnst  boon  relating,  set  forth  in  an  affidavit,  and 

upon  this  petition    and  affidavit  the  ride    of  the  l''th    of  May  issued,  which  ia 

The  Maq.s-     substauco  directed    that  the  record  and  processes  and  papers  in  the  case  should 

TRATii:  OF      be  sent  up   to  this    Court  j  that  the  proceedings  in  the  matter  should  be  stayed 

PuiiNKAU. 

In  tho   Alagistrate's  Court  until    further    order  of    this    Court ;  and  that  in  tho 
meanwhile  tho   prisoner  should   be  released   upon  certain  secur'ty  (which  was 
spncitiod  in  the  rnlej  for  his  appearanci  in  tho    Vt  a« is trate*a  Court   when  called 
upon.     This  rule,   I  believe,  reached   Mr.   Komble  on  tho    1 2th  of   May.       The 
Magistrate  acted  upon   this  rule  so  far    as   to  admit  the  prisoner  to    bail     upon 
recognizances  conilitionod   for  his   appearance   every  diy  in  the    cutcherry.     At 
the  same  time  the  Magistrate   wrote   a  letter  to  the  Di-trict  Superiatendent  cf 
Police  in  those  worils: — *'  Sir,— \l)l  >ol  Kalir  has  just  been  relosised  by    orders  of 
the  Iligl.    Court  on  bail  of  Ks.  500  only.     I  think  it  oxtremoly    probiblo     that 
he  will    tiy  to  escape  and  forfeit    his  bail,    I    therefore  request    Uiat    you    will 
instruct  the  Police  to  watch  his  mivomonts,  and    to  report  to  me  if  ho  should 
be  discovered  leaving   Purnoah.     Hj  is  bound    to  present  himself  to  me  every 
mornin'^."     Upon  entering  into  thj   re^o/uiz^ii -es  ooulici<mal  in  this   roaunor, 
Abdool  Kadir  was  released.     The  next  day,  tho   15th,   he  prosentetl   h  imself  at 
the  cutcherry  in  olielience  to  the  term^  of  tho  security-bond,  and  Mr.  Kemble 
as  I  understand,  thon  directed  that  ho  should    bo    taken    into    custody  by  hia 
Nazir ;  the    Nvzir    accordingly'    arrested     hiui,    detained   him   in     his  personal 
custody  all  day,  and  finally  Mr.  Kemble  ordered  that  ho  should  bo  taken  to  tho 
civil  jail  and  conliacd  there,     llo  professed    to   do    this  of  hia  own   authority 
as  Collector  under  the  provisions  of  Regulation   XVIII  of  1817.     No    evidenco 
was  then  taken,  nor  I  bolieve  was  any   evidence  taken  in  the  prosenoo  of  the 
prisoner  at  any    time  during   tho   period    of  his    incarceration    in  tho  civil   ja»l, 
which  continued  for  seven  days.     Not  unnaturally  tho  prisoner  A.l>lool   Kadir  did 
not  consider  this   behaviour  of   the  Magistrate    towards  him  as   amounting   to  a 
complete  CJirrying  into   effect  of  the  orders  of  this  Court  ^i^ivGn  in  the  rule  o£ 
the  12th  of  May,  whicjj,   among  othur  things,    certainly    tlirected  that  he  should 
be  released,     bo  he  preiented  a  second  iietition,    fortified  by   an  aSidant,  to  this 
Court,  and  on  the  19th  of  Maya  seoond  rule  Wds  issued, calling  upon  Mr.  Kemblo 
to  show   cau^ie  why    ho  did    not    cirry      out  the    order    of    this    Court  which 
was  involved  in  the  rule  of   the   12bU  of   M.iy.     Before  this  second  rule  reached 
Mr.    Komhlo,  he  had,  it  soonn,    bjci  informod  by     tho  Commissioner  that  tho 
mpris)nmoutof   Abdool   Kadir  in    tho  civil    jail  was   altogether  illegal,  because 
tho  Uegulation  under  which  ho  professed    to  not  had   been   repealed,  and  ho  was 
instructed  by  tho   Commissioner  to    lay  a  complaint  in    his  own  person  against 
A  >dool  Kadir  before  the    Magistrate,  and  to    proceed    in  the  rcguhir  way  for  the 
prosecution  of  that  complaint,     lie   therefore   releabod   the   prisoner  from  the 


Digitized  by 


Google 


VOL.  XI]  APPENDIX.  .  }3 

avil    jail    on  the    eTcning  of  the   2l8t  of  May.    On  the    22nd    he   made  a  com-         1873 

plamt  on    oath  before    the    Joiot  Magistrate,    Mr.    Wyer,    npon  the    footing  of        Z 

which    Mr.  Wyer    issued  a  warrant    of  arrest,  and   Abdool  Kndir    \i-as  the  same  matier  of 

day  again    arrested  upon    the    charges    which  were  supposed    to  be  embodied  in  Moonsukb 

this  last  mentioned    complaint  of    Mr.  Kemble.     Upon  his  orrest  a  remand  order  ^         Khan 

was  made  out,  by   wliicb  he  was  committed    fohajut  to  appear  again  bffore  the  v. 

Magistrate  on    the  30ih  of    May,  but    it  has  not  been  shown  <o  us  that  there  was   '^^^  Magis- 
trate OP 
any  evidence,  and  I  bemve  I  may    talce  it  that  there    was  none  npon  which  this     Purneah. 

order  of  remand  to  pnson  was  made  out.  Tlie  prisoner  then  preferred  a  third 
petition  to  this  Court  representing  the  facts,  wln'ch  I  have  jnst  mentioned,  by 
affidavit,  and  a  third  rule  was  issued  to  Mr.  Kemblo  on  tho  28th  of  May 
requiring  him  to  send  up  the  record  of  this  second  case,  as  well  as  tho  first,  and  to 
release  the  prisoner  upon  bail  of  himself  Rs.  1,000,  and  two  sureties  of  Ks.  500 
each.  In  the  meanwhile  Mr.  Kemble  had  made  a  second  deposition 
before  Mr.  Wyer,  and  not  in  the  presence  of  the  prisoner,  tho  purpose  of  which 
H  is  not  ea^  to  apprehend  unless  it  was  to  make  the  original  complaint  upon  . 
which  the  prisoner  Had  been  already  arrested,  namely,  on  the  22ud  May,  more 
clear  and  more  complete  than  it  was  before.  Afleiwards,  again  Mr.  Kemble 
corrected  both  these  depositions  by  what  I  may  tenn  a  lietter  of  appendix 
written  t(v  Mr.  Wyer,  and  I  believe  that  that  letter  has  been  placed  npon  the 
record  by  Mr.  Wyer.  Thus  it  has  come  about  that  tho  three  rules  which  I 
first  nientioned  h  ave  been  issued  by  this  Court  to  Mr.  Kemble,  and  are  now 
before  us  for  adjudication^ 

I  will  now  return  to  the  matter  of  the  first  rule.  The  learned  Legal  Bemem- 
branoer  objects  that  the  rule  was  issued  by  this  Court  without  jurisdiction. 
He  has  put  his  objectieus  very  clearly  in  a  detailed  form,  but  I  think  I  may 
gronj:  them  somewhat  and  sny  that  they  substantially  amount  to,  1st,  an 
objection  that  this  Court  has  no  jurisdiction  to  revise  tho  prooeedings  of  a 
Magistrate  while  they  are  hi  an  interlocutory  state  ;  2nd,  that  it  has  no  juris- 
diction to  suspend,  such  proceedings  either  at  all,  or  at  any  rate  without 
having  the  record  before  it  ;  and,  3rd,,  that  it  has  no  jurisdiction  in  such  a  case 
to  order  bail  to  be  taken,  because  the  sessions  Court  has  exclusive  junsdictiou 
in  that  matter  by  vi  rtuo  of  s.  390  of  the  Criminal  Procedure  Code,  and 
also  because,  in  this  particular  case,  circumstances  justifying  the  release  of  the 
prisoner  on  bail  did  not  exist,  the  offence  with  which  he  is^  charged  being 
according  to  his  own  admission  a  non-bailable  offence,  and  the  conditions  of 
8.  398  not  being  satisfied.  Now  it  appeors  to  me  that  s.  297  o£  the 
Criminal  Procedure  Code  furnishes  an  answer  to  all  these  objections.  The 
first  clause  of  that  section  is  as  follows  : — "  If  in  any  case  either  called  fon 
by  itself,  or  reported  for  orders,  er  which  comes  to  its  knowledge,  it  appears  to 
the  High  Court  that  there  has  been  a  m  aterial  error  in  any  judicial  proceeding 
of  any  Court  subordinate  to  it,  it  shall  pass  such  judgment,  sentence,  or 
order  thereon  as  it  thinks  fit."  If  that  clause  stood  alone,  clearly  it  would 
ehibil  no   limitation    whatever  in  regard  to   the  stage  of  judicial  proceeding  in 
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which    power  is   given  to   the  Coiu*t    to  call  op  and  revise   these  pfiodee^ngs;. 
The    learned    Legal   Remembrancer  argses  however   that  the  remaining  daoses 
of  that   section,    inasmuch  as  thej  are    all    directed  to  cases  where  Ibere  is  • 
record,  and  where  a    final  order,  or  an  order  which   in  some  sense  maj  be  taken 
as  a  final    order,  has  been  passed,  mnstbe  coBstmed    bj  iBMplieationtopata 
limitation  of    the  kind  which   he  contends  for,   cpon  the  general    Words   of  the 
first   clause.     It   seems    to   me    that   we  shottld   be   wrong  iw   ooBusg    torn 
constmction   of  this  sort,    even    looking  upon 'the  words    ofs»    297  alene,  boi 
when    further  we    have  regard  to  s.    64,  which   gives    this    Conrt    the  power 
whenever  it  appears  to  it  that  its  order  will  promote  the  ends  of  jastioe  and  so 
on,  to  "direct  the    transfer  of  any  particular   criminal  case,   or  appeal,  or  class 
of  cases  or  appeals,  from  a  Criminal  Court  sobordinate  to  its  mithorit  j,  or  to  any 
other  such  Gaiminal  Court  of  equal  or   superior  jurisdiction,  sr  mmy  erder    th* 
any  offence  shall  be  enquired  into  or  tried  in  any  district   «r  division  of  a  district 
other  than  that  in   which  the  offence  has  been    eomuBatted,  or    that  it  shall  be 
tried  before    itself,"  it  is  quite  clear,  I  think,    that  the  Covt  mwt  have  power  to 
take  cognizance    oi  and  revise   proceedings  before  a    Magistmte  while  they  ate 
still  in  the   interlocutory    state  of  pexMling   iavestigation ;  otherwise  there  would 
be  no  reason  why    the  Legislature   should  in  this   way  give   the   Court  egqjMress 
power  to  remove  a  case   from    one  tribonal   to  another   for    the     pttrpese  of 
carrying  on  or  continuing  the  investigation  of  it.    I  believe  that  the  objection  of 
the  learned    Legal    hemembrancer    on  this  point  is  made  now  for  the  first  time» 
and  at  any  rate  the  Court  has,  since  the   date  when  the  new  Criminal  Procedure 
Code  came  into   force,  been,    almost  daily  I  may   say,  acting   upon  the    general 
power  of  revision    which  hitherto  has  been  si^>posed  to  be  conveyed  by  this  first 
clause. And  if  it  has    power  by  this   clause,  as  it  seems   to  me  clear  that  ithas^ 
to  call    up  to  itself  proceedings    while    they  are  in  the  oooditioa  of  the  prelimi- 
nary stage    of  investigation   for  the    purpose  of  correction   and  of  giving  proper 
directions  for  the   conduct  of  the    investigation^,   it   must  be   incidental  to  that 
power    that  the  Court  should  be  able  to  snspejid    the  proceedings,  for  it  would, 
be  a  manifest   absurdity  to    my  mind    that  the  Court   should  be  empowered  by 
the   Legislature  to  call  up    the  record  and    the  proceedings  in  a   case  for  the 
purpose  of   looking    at  them,    revising  them  correcting  material  errors,    and 
putting  them  upon  a  proper  footing  of  investigation,but  yet  that  the  Court  should 
have  no    power  to    stay  the  proceedings  of  the    subordinate  Court  which  require 
to  be   set  right.    It  is  no   doubt  a  very  fo4cible    olijectioo   on    the    part  of  the 
learned    Legal  Kemembrancer   that  a    step   of  this  kind  shouild  not  betaken  by 
this  Court  vnthout    inspection  of  the  reeord,  and    I  readily  concede  this  tuach  to 
him,  namely,  that  the  Court  ought  not  in  any,   except  extreme  cases,  to  interfere 
with  the  Magistrate's    proceedings    until    it  has   the  record    before    it.    But  t 
entirely  deny  that   it  has  not    the  power  to  do  so.    If  the  Court  were  altogether 
unable  to  take  such  a    step  without   having  the   record  before  it,  the  non-exist- 
ence or    non-production    of  a  record  would   really  effect  a  nullification    of   this 
Court's  powers  of  revision  in  some  oases  which  I  could  nentioB,  and  wluch  kf 
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their  natare  wooM  be  cnses  in  which   H   was   iBost   necessary  that  this  power        1873 
Bboald  be  exerGised.    In  this   very  case,  whiob  is  now  under  our  consideration 


before  Uie  day  when  Sreenath  Banerjee  waa  examined  as  a  witness  (\),  there       ^^  ''"* 

MATTKR  O^ 

waa   nothing   which   could    be    called  a  reeord,  and  if  the  Hagistoate  chose  to    jioonshbk 
allow  that  state  of  things  to  go  oo  and  to  keep  the  prisoner  im  custody,  withoat,  Stvd  abdool 
in    fact  taking   any    proceeding  whatever,  the  result  would  be  that,  while  the  ^^^  ^^^^ 
unfortunate  prisoner  might  be  illegally  detained  in  jail  for  raonths,    there  would  T»R  Mxaia- 
be  no  material  in  the  shape  of  a  record  to  be  put  before  the  Court  upon  which      tratb  ov 
ts  action  could  be  invoked.    And  yet  obviously  such  a  case  as   that   would    be     P^**'**^*' 
one    which   would    more    require  the  interv  eution  of  this  Court  for  the  purpose 
of  furthering  the  ends  of  justice  than  almost  any  other  which  could  be  instanced* 
In    truth,    the  absence    of  anything    to    record    might   afford    the  strongest 
possible  ground  for    the  interposition  of    this   Court.    But   it    fsither   seem^ 
to    me    that   the  words  of  s.  297  entirely  dispose  of  this  question  i    "  By  them 
the  Court  is  expressly  empowered  to   pass  such    judgment,    sentence,    or   order 
AS  it    tbinka  fit    in  any  case  called  for  by  itfelf*  («.  e.,  where  the  record  is  sent 
f6r),  "  or  which  comes  to  its  kaowledge,*'  sad  this  last   must   I    apprehend   be 
any  case  the  facts  of  which  are  brought  to  the  knowledge  of  the  Court  in   any 
sufficient    manner,    whether    by  the  record  or  otherwise.    It  is  however  I  need 
hardly  say  a  rule  of  the  Court  aot  to  suspend    proecediags,    and    not  to  issue 
final  orders  to  a  subordinate  Court,  until  it  has  the  facts  manifested  to  it  in  the 
tmost  sure  and  certain  shape,  namely,,  the  shape   which    the  record  itself  affords 
<^    possible  ;    and  nothing  is  more  common  when  the  summary  imterpositii»n  of 
bbis  Court  is  invoked,  than  for  this    Court    in    the    first    itietanoe    to    say    we 
an  only  at  this    stag  e    send    for    the    record,    and    when    the    record    cornea 
iefore   us   we    shall   see  how  the  facts  stand.     But  aa  I  remarked  during  the 
oourse  of  the  argument,  the    present  case  seemed    to   us    a    very    exceptional 
one.    We    bad  facts    before   nS   positively    sworn    to,,   with  regard  io  whio 
it  was  not  likely  that  perjury  would  be   committed^   and   if   these-   facts  were 
accurately    stated,    they    were    such  as   rendered  it    incumbent    upon  us  at 
(taioe  without  delay  to  afiford  the  petitioner  the  relief  which  he  asked.    It  tuma 
out   that   these    facts  were  perfectly  accurate,  and  1  will  take  the  opportunity 
here  to  say  that  the  representation  of  facts  which  haa  been  made  to>  thia  Court 
on  the  three  different  occasions  by  Abdool  Kadir  Khan,  iu  his  several  petitiona 
and  in  the  affidavits  made  on  his  behalf,   have  proved  in    our    judgment   to    be 
throughout  most  fair,  most  candid,  and  most  accurate  ;  and  1  think  at  any  rate^ 
in    the    final    disposal    of    these  rules^  he  ought  to  have  such  benefit  as  he  can 
properly  derive  from  the  truthful  attitude  which  he  has  taken  up  in  thia  matter. 
I  don't  think  it  is  necessary  for  me  to  add  further  reasooa  why,  if  we  have    the 
power  to  bring  up  these  proceedings,  we  must  also   have  the    power  to    suspend 
action   in   the    Court   below  pending  our  enquiry.    We  now  c  )me  to  the  third 
objection  of  the  Legal  Remembrancer    to  the  effect  that  the  order  directing  the 
Alagistrate  to  admit  Abdool  .Kadir  to  bail   was  made   without    jurisdiction.    I 

(1)  This  was  the  witness  examined  on  the  8th  of  May. 
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1873  find    tho  answer    to    that    objbctiott   in    the    sanw    clause    of   8;  297  wliich  I 

~  bftve  already  referred  to.    This  Court    is    empowered  by    that    clause    to    pass 

MATTKR  OF    ®"°^  judgment,  sentence,  or  order  thereon  as   it  thinks  fit,"  and  it  must  in  any 
MooKBHBB     ^&so  at  least  be  fit  and  proper  that  this  Court  should  grive    the    Magistrate  such 
Sydd  a^ool  directions    as    to  his   actioit  as  will*  tead  him  to  do  that  which  he  ought  to  have- 
^        *  done  without  the  directions  of  the    Court.    Now,    unquestionably   at   the    time 
TiTK  Magis-   when    the    order   to   admit   to   bail   wassent  down  by  this  Conrt,  although  it  iff 
TRATfi  OF      8^^  ^jjQ  ofifence  of  which  Abdool  Kadir  was  aocueedi  was  a  non-bailable  one,  the 
Magistrate    hnd    power    to    remand    the    prisoner,    and  dtar  ing   the  peniad  of 
remand  to  admit  him  to  bail  ;  in    fact,  as  mattwrs    were  represented  to  us,   and 
as    they   now    stand    nnimpeadied,    it  was    his    duty    undfer    8;    SSd^to  hare- 
admitted  the  prisoner  to  baitat   the-   time   when    the    prisoner    applied:   to    be- 
admitted    to    bail.     When    it    is  said  that  the  jurisdiction  which  is  given  to  the 
Sessions  Court  by  s.  390  in  such  a  case  as  this  to    admit   the    prisoner    to   bail' 
has    the   effect   of   excluding    the    power    of    the  High  Court,  it  seems  to  me- 
that  some  misanprohcnfiion  at  any  rate    with   regard   to    t^he    two   cases^  must 
exist.    The   ease   can    onTy   be  brous^ht  before  the  Sessions  Judge  for  bail  upon 
the  footing'  npoi^  which  it  stood    before-   the    Miagistrate,    and    although,   as    it 
happened  in  this  particular  instance,.  th&  facts  are  such  as-  rendered  it  the  duty 
of    the   Magistrate  to^  admit    the    prisoner  to  bail,.and  therefore  such  as  would 
make  it  the  dhty  aliio  of'  the    Sessions    Judge    on    appeal    to-  direct    that   he 
hould    be  admitted    to   bail,    yet    generally^  the  case  before  the  Miagistrate  as 
regards  the  question  of  bail,  and  the  case  in  this  Court,   may   materially   differ. 
When    the   case   has    been   brought  up*  to  this  Court  under  the  powers  given 
by  8v297,  and  the  day  for  further  investigation  and  inqpiry  in  the    Court   below 
has  thereby  necessarily-  been-  postponed  for    a   eonsidei-able  period,  an  additional 
ebment,  a  further  ingredient,  has  been  added    to   the    case    which    would    not 
have  been  in  it  had  it  been^  taken  in  the  ordinary  course  in  the    Sessions  Court  ^ 
for  it  must  be,  as  it  seems  to  me,  a  most    important  matter  fer    oonsideration    in 
regard  to  the  pro  prie  ty    of    admitting    the    prisoner  to  bail^  that  this  Court  has. 
found   it    necessary   to    postpone    the    day    of    further   enquiry,  and  thereby 
considerably  enlarge  the  period  of  the   prisoner's  intermediate  imprisonment  il  he 
is  to  be  detained  in  prison  in  the  meanwhile  ;.  this  I  repeat  is  a  most  i^^)ortant 
element    to   be   considered    when    the    propriety    of   releasing  upon  bail  is- in 
question,  and  the  addition  of  it  may  serve  to  turn  the    scale    in    the  ptisouer's 
favor,    when    this    Court    is    oaUed    upon    to    determine  what  order  is  fit  and 
proper  i(y  be  passed  under  s.  297.     On  the    whole    then,    it    seems    to   me    that 
the    objections    which    the    learned    Legal  Eeraembrancer  made  to  the  rule  of 
the  12th  of  May  fail  him.    I  think  that  the  rule  is    good    and   valid,    and    that 
jt    was  the    duty  of  the  Magistrate  to  comply  withit.    It  is  virtuaHy  admitted 
in  the  facts  that  he  did  not  comply  with  it,  for    he    certa  inly    did    not  release 
Abdool    Kadir.     It   seems   to   me    impossible   to   say    tba4;  the  admitting  him 
to   bail  upon  recognizances  conditioned   in  the  way  in  which  the  recognizances 
in  this  case  were   conditioned   is  the  same   thing      as  releasing  the  prisoner* 
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I  «nd9rstood    the   learned   Legal  Retnembrancor  in  his  nrgnmrnts  of  ike  day         1873 
before  yesterday  to  appeal  to  s.  391    as    on    excuse    for    the    conduct    of    the        T       """^ 
Magistrate,    and    to  urge  that  that  section  did  afford  a  grotipd  for  a  possible      matte  of 
misapprehension  on  Mr.  Kimble'e  {art  as  to  the  intentions  and  orders  of  this    MooNsH£e 
Court  involved  in  the  directions  to  rekase  on  bail  j  end  tliis  I  take  it,  is  pretty  ^^^  aw)ooi. 
neaily  as   much  as  admitting  tliat  the  N'ngistrate  did  not  carry  out  the  order  ^ 

of  the  Court  as  they  wore  intended  to  be  <?arried  out.  I  do  not  think  [  needs  The  Magib- 
dwell  upon  the  terms  of  s.  ^91  bt  cause  it  seems  to  me  that,  if  any  on«  tratb  of 
reads  that  section  With  an  intelh'gent  attention,  be  will  see  tl#at  the  meaningd  ^^^^^^*^* 
of  it  is,  not  that  a  nrnn  when  enlarged  ^llculd  le  gi"\  en  a  qualified  or  abridge 
liberty,  but  that  it  should  be  competent  to  the  Court  to  make  the  recogni- 
zances extend  to  ensuring  his  attendance  st  more  than  one  stated  time  or 
contingency  to  meet  the  purposes  for  which  it  was  necessary  that  he  should 
he  bound  to  attend  the  Court,  as,  for  instance,  from  day  vo  day  during  the 
investigation  or  trial .  The  learned  Legal  Remembmncer  also  very  forcibly  put 
l>efore  us  that  there  could  be  no  intention  on  the  part  of  any  subordinate 
oflBcer  to  disregard  the  orders  of  this  Court,  because  he  had  an  overpowering 
incentive  to  do  his  duty  in  the  certainty  which  he  must  perceive  of  the  action 
"which  would  be  taken  by  the  executive  Oovemment  in  the  evint  of  his  not 
doing  it.  If  such  motives  nB  those  for  right  action  are  to  be  referred  to, 
I  would  nlso  say  that  this  Court  has  the  power  of  vindicating  its  own  authority 
whenever  that  authority  is  intentionally  disregarded,  and  if  it  sometimes 
*l>ecomes  necessaiy  or  expedient  so  to  do  when  private  persons  are  the  offendera 
such  a  course  would  be  still  more  necessary  and  expedient  when  judicia> 
ofBcers  subordinate  to  it  delilierately  disobey  its  orders.  If  such  a  easel 
^ould  ever  occur  as  I  trust  and  believe  it  will  not,  it  seems  to  me  that  it 
would  constitute  sncli  a  public  scandal  upon  our  administration  of  justice  here 
as  wonld  demand  the  immediate  intervention  of  this  Court  of  its  own 
authority,  and  I  doubt  not  that  such  intervention  would  be  effected.  But  we 
entirely  accept  the  learned  Legal  Remembrancer's  ftsaurances  that  Mr.  Kemblo 
iu  this  case  had  no  intention  whatever  of  disobeying  the  orders  of  this 
Court,  or  of  doing  any  act  of  disrespect  towards  this  Court.  It  is,  I  think, 
unfortunate  that  he  was,  if  I  may  use  the  expression,  not  so  entirely  and 
thoroughly  loyal  towards  superior  authority  in  the  first  instaiice  as  ho 
might  have  been ;  because  it  is  clear  that  had  the  case  to  which  the 
rule  of  the  12th  of  May  was  directed  been  sent  up  to  this  Court,  and 
Abdool  Kadir  released  on  bail  without  delay,  tho  further  complication  of 
the  matter  would  have  been  avoided,  and  the  Subordinate  Court  would  have 
been  set  right  most  easily  witliout  that  inconvenience,  even  to  Mr.  Kemble 
himself,  which  the  oom-se  adopted  by  him  has  certainly  brought  about. 

The  third  rule  in  some  sense  disposes  of  itself,  and  wo  have  now  before  us 
both  tho  record  of  the  first  case  and  the  record  of  the  second  case  preferred 
by  Mr.  Kemble  against  Abdool  Kadir  Khan.  The  last  question  then  for  us 
to  consider    is   what    is    to    be    done   in  the  matter  of  these  two  cases.    The 
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187S  potitioTior  It&s  asked  that  we  sliovild  transfer  the  farther  investigatioti  of  them 

^—^-'^'—^  ^  some  other  Court,  and  I  feel  myself  most  reluctantly  forced  to  say  that,  in 
MATTBt  OF    i^^i®^  of  ^^^  events  which  have   occurred,    I    think    both    Mr.    Kemble  and 
MooNsHBB    Mr.   Wyer,    aitkoogh,    as    I  have  already  said,  I  acqait  them  altogether  of  any 
Syu»  Aboool  intention    other    than  the  intention  to  do  their  duty  towards  this  Court  and  aa 
public  officers^    have  nevei-theless   come  to  be  plac^  in  a  false  position.     As   I 
The  Maqis-   remarked    at  the   outset,    the  action  which  was  taken   by  ^r.  Kerable  in  the 
TRATE  OF      beginning  was  the  action  of  a  prosecutor.      Had  he  openly   prosecuted  the  cas© 
which    he    set  up  against  Abdool  Kadir  before  an  independent  Magistrate,  I 
doubt  not  that  everything  would  have  gone  well.    As  it  was^    he   made    some 
show  of   handing    the    matter  over  to  another  officer,  but  he  did  not  do  bo  in 
reality.     I  have  already  commented    upon  his  letter  of  the  30th  of  December 
f^om  himself  to  himself.    Ou   the  28th  of  April  he  directs  the  Joint  Magistrate 
to  issue  a  warrant  of  arrest,  and  the     Joint    Magistrate  does    so,  not  in  the 
eserciso  on  his  own  part  of  an  independent  judicial  discretion,  but  becanae    be 
is  asked  to  do  so  by  the  Magistrate  of    the   district  upon  the  footing  of  a  letter 
which  that  Magistrate  wrote  to  him,  or  brought  to  his  notice.    The  prisoner 
upon  being  arrested  is  not  even  then  brought  up  befoi«  the  Magistrate  who 
issued  the  warrant    of  arrest,  as  he  ought  to  have  been  in  dne  coarse  of  law. 
Nothing    I  think  can  be  clearer  now  than  that  the  purpose  of  a  warrant  of 
arrest  has  been  fulfilled  when   the  prisoner  is    brought  before  the  Magistrate 
who  issued  that  warranty  or  any  other  Magistrate  qualified  to  act  for  him  ; 
and  further  that  it  is  the  duty  of  the  person  who  receives  the  warrant,  and  i*^ 
charged  with  its  execution,  to  bring  the  prisoner  before    the  Magistrate  without 
any     unnecessary    dolty.     The  warrant   of  arrest  is  issued,  in    the    ordinary 
course,   either  upon  information  laid  by  a  third  person  before  a  Magistrate,  or 
by    the  Magistrate    of   his  own     authority  under    s.  142  of    the    Code ;  but 
still  when  the  prisoner   is  once    arrested    under  it,     the  remaning  course  of 
proceeding  which  is  to  be  pursued    is    the  same  in  both    oases ;  the  prisoner 
should   be  brought  promptly    before  the  Magistrate,  and  the  Magistrate  has  then 
no  authority  co    further  detain    him   in  custody,  or  to  remand   him   to  prison 
without  some  reason  made  manifest  to  him  either  in  the  shape  of  sworn  testi- 
mony   given  before  him,  or  in  some    other    form   which    can  be  pat  npoa  the 
record,  and  which  is  sufficient  to  justify   him  in  sending  the  prisoner  to  prison^ 
there  to  be  detained  for  a  limited    period  before  farther  examination,  a  period 
which  is  never  in  any  case  to  exceed   15   days.     Nothing  of  the  kind  ooonrred 
here,   and  it  is  most  important    I  think  to  bear  this  in  mind,  beoaoBO  it  goae  to 
show  that  Mr.  Wyer  has  not,  almost  from|the  beginning  to  the  end,  or  at  any 
rate  for  the  gpreater  portion  of  the  case,  given  himself  even  an  opportunity  of 
exercisiug  a   judicial    discretion    upon    matters  of  evidence  before  him.      In 
making  the  first  order  of   commitment  to  hajuc,  i.e.,  the  first  remand  order,  he 
acted  on  the  memorandum    of    the    Court-Inspector  only,  and  iti  making   the 
more   formal  remand  oi-doi*,  which  ho  issued  ou  the  1st  of  May,  he  acted  solely 
upon  the  request  uf  Mr.  Kemble,  without  any  other  reason  manifested  to  him 
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in  any  form  il^liateTeiri  as  I  nnderstand,  wby  he  should  so  ezerdisd  his  judicial         1873 
disd^tion.    ¥he  consequence  was  thafc»  from  the  28th  of  April  until  the  8th  of        ~ 
May>  *.«i>  for  ten  days)  Abdool  Kadir  Was  detained  in  custody  Without  any  legal     ^^rtER  of 
cause    simply  at  the  instance  of  Mt.  Kemble  as  it  seems  to  my  Judgment.    Ou     Moonsueu 
the  8th  of  May  the  evidence  of  Sreeuath  Bsnerjee  Was  taken^    I    wUl    assume  ^^^^^^^^^^^^^ 
that   that  evidence  Was  stLfficieot  to  furnish  a  gtound  for  the  f mother  detention  ^.^ 

of  the  prisoner,    tn  onder  that  it  should  do  so,  it   ouijht   to    have    a    tendency    1?hb  Maqis* 
to   show   that   the   prisoner    had    committed  dome  Speci^ed  o£tence,  and  that     p^^^.^xu 
further  evidence  Would  be  likely  to  be  obtained  by  a  temand.    I    am    not   sure 
that   there   is   even    noW  after  Sreenatb  Banerjee  has  giVen  his  evidence  any 
sufficient  material  on  the  record  to  indicate  What  offence    has   been    committed 
by    any   one»    or   further  to  indicate  that  Abdool  Kadir  is  the  person  who  com- 
mitted iti    The  Warrant  of  arrest    Was   isstted   dearly   in    ignorance   of    any 
evidence   bearing    on    the  pointy  for  it  did  not  in  any  degree  specify  the  offence 
of  which  Abdool  Kadir  was  accused,  it  merely    stated  generally   that    he    was 
to    be   arrested   for   an   offence  under  s.  409  )  a  vague  statement  of  this  kind^ 
I  may  remark,   is   by   no  means   a     compliance   with  the   provisions   of  the 
Criminal    ProcediLre    Code,    which)    for  obvioos  reasons}  directs  that  the  offence 
*hall    be   specified   in   the   warrant.     What    information    could    possibly    be 
conveyed  to  an  ignorant  prisoner  by  such  a  statement  T    1  will  not  pay  Mr.  Wyer 
the   bad    compliment   of    supposing    that  he  ever    thought    it  was    sufficient* 
The    fact   was    that   he   could  not  make  it  more  specific,  and  this  fact  affords 
the  key  to  the  whole  of  the  irregularities  committed.    After   the    14th  Abdool 
Eadir's    imprisonment  for  seven  dayS)  which   Was    effected    by   Mt.    Kemble, 
was   clearly   without   jurisdiction)    and   without    legal    oanse*    Mr.    Eemble 
was    still    not    in   a    position   to    make    a   definite  accusation  against  Abdool 
Kadir)    and    nevertheless    was    still    struggling    by   any    means    regular    or 
irregular  to  keep  him  in  his  grasp.    And  agaiu)  when  we   come    to   the  second 
case    preferred    by    Mr.    Kemble    upon    alleged    new  grounds  against  Abdool 
Kadir,    we    fina    that,   althougn   the    original    warrant    of     arrest    was    pro« 
bably    founded    upon    sufficient    sworn     information)    yet     the    subsequent 
remand  from  the  23ud  until  the  30th  was  an  order  again    made    by    Mn    Wyer 
Without   any   reasonable    ground,    or    indeed   any    cause    whatever.    Thus   it 
appears  to  my  view  very    plainly  that    Mr*    Kemble    has    been    acting   in    th's 
matter   from    first    to   last)  in  the  first  case  as  well  as  the  second  (calling  them 
two  caseS)  though  they  really  are  one),   as   the    prosecutor   of    Abdool    Kadir 
Khan.    It   seems   to   me  further  that,  in  neither  the  one  case,  nor  in  the  other, 
is  he  yet  in  a  position  to  spectfy  in  any  degree  the  particular  charge   or    chaises 
upon    which    he    is    prepared  to  accuse  Abdool  Kadir,  and  in  neither  case  is  he 
yet  prepared  to  offer  evidence    upon  which  he    can   ground    a  charge    against 
him.    It  is     probably  pretty    certain  that  there  were  very  large  defalcations  in 
the  Purneah    Collectorate    treasury    in    1870    and    1871  ;     and    no    doubt, 
Mr.  Kemble  believes  that  Abdool  Sladir  was  the  person  who  embezzled  a  good 
deal  of  the  money ;  but  he  cannot  yet  make  any  particular  accusation   against 
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him  J  and  is  uncertain  tfiafc  evidence  of  his  gtiilfc  Will  ever  be  forthcoming;* 
In  this  situatif >n  ]\f r.  Kemble  lias,  as  it  seenfln  to  me  most  anxiousTj,  from'  thef 
time  -when  he  came  to  know  of  tfie  jdctgment  of  acquittal  passed  by  this 
Court,  endea\(mred  to  hold  Abdool  Kadir  as  it  were  under  his  hand,  while 
he  is  making'  those  en(][uiriea  and  investigationfs  wliich  be  belietes  will  enable 
him  some  day  to  make  a  definite  charge,  and  to  snpporrt  it  with  evidenoe 
against  Abdool  Eitdir.  He  ha»  used  the  aiithodty  of  3lr.  Wyer  as  Joint 
Magistrate  in  aid  of  his  purpose  to  keep  Abdool  Kadir  within  arm's  reach 
in  the  manner  I  haVe  described.  It  further  seems  to  me  that,  during  all  those 
proceedings,  Mr.  Wyer  has  lent  himself  to  Mr.  Kenrble's  purposes,  and  has 
refrained  from  exercising  a  real  *  judicial  discretion  of  his  own.  Ho  has 
arrested  Abdool  Kadir  at  Mr.  Kembfe's  dictation,  and  detairted  him  in  prison 
without  legal  cause  at  Mr.  Kemble's  request,  and  he  did  this  last  in  the 
so-called  second  case  When  ho  must  have  had  full  notice  of  the  high-handed 
character  of  Mr.  Kemble'fl  conduct  in  confining  Abdool  Kadir  for  a  week  in 
the  civil  prison.  It  is  with  this  view  that  I  say  it  appears  to  me  that  both 
Mr.  Kemble  and  Mr.  Wyer  have  come  to  be  in  a  false  positiom  in  this  matter, 
and  that  I  think  it  will  not  be  right  or  fair  either  to  themselves,  or  to  the 
prisoner,  that  the  furthffr  inquiry  into  and  investigation  of  these  two  < 
shoitld  be  carried  on  judicially  by  either  of  these  two  gentlemen^ 


I  believe  I  may  say  that  we  are  agreed  upon  taking  the  course  in  thin 
case  which  was  taken  in  the  precedent  afforded  by  the  Bancoorah  case  (I)« 
There  is  no  doubt,  for  the  reasons  which  were  put  forward  by  the- 
learned  Legal  Kemembranoer  the  day  before  yesterday,  that  it  would  be 
exceedingly  inconvenient,  and  probably  would  cause  great  expense  and 
delay  if  this  Case  were  sent  to  another  district  for  inqniry  and  trial. 
We  desire  to  avoid  this  consequence  if  possible  /  and  aocordingly  we  think 
that  it  will  be  best  that  our  views,  with  regard  to  the  neoeasity  of  removing 
these  cftses  from  the  cognizance  of  Mr,  Wyer  and  Mr.  Kemble,  should  be 
communicated  to  the  Government  of  Bengal^  in  the  hope  that  the  Government 
may  depute  a  qualified  officer  to  Pumeah  to  entertain  these  cases  in  the 
place  of  either  of  those  gentlemen.  And  upon  being  certified  that  such 
deputation  has  been  made,  we  will  make  an  order  for  the  transfer  of 
the  cases  to  the  oMcer  so  appointed  for  due  inquiry  and  investigation^ 
We  think  further  that  any  other  case  which  Mr.  Kemble  may  wisti  to 
institute  against  Abdool  Kadir  in  his  capacity  of  Collector  as  prosecutor, 
arising  out  of  these  Oollectorate  defalcations,  should  be  also  preferred  before 
this  official,  and  be  proceeded  with  of  course  pi*omptly  as  possible.  Should 
the  Government  of  Bengal  not  see  good  reason  to  make  an  appointment 
of  this  kind,  we  shall  feel  obliged  to  transfer  the  case  to  another  district. 
We  therefore  make  no  order  at  present,  but  simply  adjourn  the  case  for  one 
month.  The  accused  will  remain  on  the  present  bail  until  called  upon  to 
answer  to  the  charges  by  the  local  Court. 


(l)4B.L.  R.,  App.,L 
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Kemp,  J.— I  entirely  concur  ia  the  judgment  which  kas  just  boea  deli7ered         1873 
by    Phear,  J.    It    baa  occurred   to   me  to  have  to    sit  for  a  short  time  with 


that  learned  Judge  (Juring  the  illness  of  Aiijalie,  J.,  and  during  th^t  period    mattbr  ^of 
two   cases  which   kad   heen  tried    t>y  two  Sessions  Judges  of  Ziljah  Purneah      MooNsnEE 
c^ime  before  us  on  appeal.    In    both   those  cases   th^    accused  Abdool    Kadir  Syod  Abdool 
^an    w^   concerned.    In  one  of  jthose   cases  Phear,  J.^  passed  a   somewhat  ^ 

severe    censure    upon    the    nondaot    of    the  Sessions    Judge    Mr.    LocVwood'    The  Maois- 
imd  I  j^ntirely  concurred  in  that  censure,  although  I  did  90  with  great  regret,      trate  of 

P.U^UJSAU* 

I  am  of  opinion,  an  opinion  deliberately  arrived  at,  that  the  whole  of  the 
proceedings  in  t^is  case,  so  far  as  they  have  gone,  are  most  discretable  to  the 
sodicial  »ujDhprities  of  ^illah  Purneah.  It  appears  tljat  in  1870,  1871,  certain 
defalcJ^tiona  took  place  in  the  Oolleqtorftto  of  Zillali  purneah.  I  understand  that 
the  Government  have  recoup^  themselves  by  dii-ecting  the  then  Collector 
Mr.  Worgan  to  make  good  the  sums  embezzled  by  deductions  from  his  salary. 
Subsequently  it  was  necessary  to  cast  about  for  a  victiiji  upon  whom  to  saddle 
these  defalcations,  and  various  charges,  the  subjects  of  the  former  tri^s  and  of  the 
jiroceedings  now  before  ua,  were  laid  against  the  accused  4^dool  Kadir  Khan. 
This  person  yras  at  the  time  of  the  defalcations  the  he^d  clerk  of  the 
Collectorate.  Ordinarily  speaking,  and  I  speak  from  my  own  experience, 
which  is  T^ot  a  limited  one  in  Colleotorate  matters,  a  person  in  such  a  capacity, 
namely,  that  of  head  clerk,  would  not  be  entrrsted  with  any  moneys  belonging 
to  Government ;  Apd,  therefore,  it  must  have  been  under  very  exceptional 
circumstances  that  Abdool  Kadir  Khan  could  ever  have  had  anything  to  do 
.with  money  matter?  in  the  Colleotorate.  We  have  been  told  that  Abdool 
Kadir  was  4  great  favorite  of  the  }ate  Colleptor  Mr.  Worgan,  and  although 
during  that  gentleman's  presence  at  the  station  of  Purneah,  before  he  went 
to  England  on  furlough,  proceedings  wore  taken  against  Abdool  Kadir  before 
Mr.  Weekd,  who  was  thou  the  Joint  Mnglsti-ate  of  Purneah,  proceedings  taken 
some  time  after  the  defalcations  were  discovered,  au^  as  abeady  observed,  at 
a  time  when  Mr.  Worgan  was  present  at  the  station,  who  haying  Iili^self  been 
called  upon  to  mako  good  the  amount  of  these  defalcations,  had  a  personal 
interest  in  Msing  the  responsibilty  upcn  some  body  else,  even  then  and  upon 
picked  charges,  the  final  result  is  thafc  the  aoased  has  been  acquitted. 
After  the  double  acquittal  by  this  Court  in  the  trials  above  alluded  to,  the 
first  being  conducted  by  Mr.  Lockwood,  and  the  second  by  Mr.  Ward,  further 
procnedinga  have  been  taken  which  have  led  to  the  three  rules  which  are  now 
before  the  Court. 

It  is  quite  unnecessai^  for  me  to  add  anything,  but  a  few  words  of  entire 
concurrence  with  what  has  fallen  from  Phear,  J.,  with  reference  to  the 
objectionp  takei^  hy  ^he  Legal  Kemembrancer  as  to  the  jurisdiction  of  this 
Court. 

It  appe^trs  to  me  clear  that  Mr.    Kemhie  the  Magistrate  has  disobeyed 

^  the  orders  of   this  Court  j   but  I  am  happy  to  find  th«^t  my  learned  colleague 

is  of   opinion  that  tber^  has    \t&in  no  want  of  liO^a  fidet   04  the   part   of 
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1873        Mr.  Kemble  !n  this  matter.    I  most  a»y,  speaking  for  myself,  that  Mr.  Eemble'a 
'condaot,  more  parUcolarlj  with    referenoe   to  the  double  oapacity  in  which 


matoeb'of  ^®  ^"  ^*^  "*  *^^  matter,  endeavouring    to  evade  oompliance  with  the 

MooNSBKB    orders  of  this  Court  as  Magistrate,  by  turning  himself   for  the  nonce  inta 

SvcD  ABDooL|^(j^^ljgjj^y^  and  then  acting  under  an  old  Regulation  which  has  been  repealed 

ItiDiE^K^AN.^  not  altogether  oonsistent  with  an  earnest  intention  to  carry  out  our  orclerv. 

Tub  3IA0I8-   I  do  not  wish  however   to    press   this  matter  further,   nor   in   any  way  to 

TRATJ!  09     dissent  from  the   judgment   which  has    Just  been  delivered  by  my  learned 

colleague. 

In  the  matter  of  the  transfer  of  the  case  to  another  Court,  I  admit  that  this 
h  a  step  which  this  Court  ought  not  to  take  except  under  extraordinary, 
circumstances  snd  on  very  clear  and  satisfactory  grounds.  I  think  it  is 
undoubtedly  a  slur  upon  an  official  of  any  grade  when  proceedings  which  have 
been  instituted  before  him  are  removed  from  his  Court  to  another  Court  ;  but 
if  the  interests  of  justice  require  that  such  a  step  should  be  taken,  it  is  the 
duty  of  this  Court  to  do  so  without  any  reference  to  what  the  feelings  of  an 
official  may  be  on  receiving  the  orders  of  this  Court  directing  him  to  transfer 
the  case  to  another  officer.  Such  proceedings  of  course  carry  with  them  an 
indication  that  this  Court  can  have  no  longer  any  confidence  in  that  officer  iu 
the  matter  of  his  further  proceeding  in  the  case  under  consideration,  but 
as  I  have  already  said,  the  interests  of  justice  must  be  first  looked  to. 
In  this  case  I  do  not  think  it  right  that  Abdool  Eadir,  after  what  has 
passed,  and  looking  to  the  former  proceedings  which  have  taken  place  in  this 
case  and  to  the  attitude  of  defiance  in  which  the  local  authorities  have  placed 
themselves  in  carrying  out  the  orders  of  this  Court,  or  rather  in  not  carrying 
out  its  orders,  should  be  tried  either  by  Mr.  Kemble  or  by  Mr*  Wyer.  I  do 
not  think,  and  I  say  so  advisedly,  that  Abdool  Kadir  would  obtain  a  trial 
entirely  free  from  bias  before  either  of  those  officers.  It  is  therefore  with 
considerable  reluctance  and  regret  that  I  am  obliged  to  concur  in  the  transfer 
of  this  esse,  as  also  in  th^  censnpe  whicl^  hi^  been  passed  i^pqn  the  local 
Officers  ]^  Vk^ffi^i  ^' 
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Before  Mv»  Justice  Maepherson, 


«,  M.  TABRAMONEY  DABBB  v,  HUaRO  MOHUK  CHATTBRJEB  and  othbrs.         ^373 

May.  8 
Suit  in  Forma  Tau^pei^—Aei  VIII of  1859,   as.  304—306.  .— ._ 


This  was  »  suit  in  fon^ma  pauporis.  The  petition  had  been  admitted,  and 
the  usual  order  made  under  s,  305,  and  the  case  oow  oame  00  for  heaiing 
Qnder  s.  30$. 

lAV'  'Branson  for  the  defendant  proposed  to  show  b^  e^^amination  of  the 
plaintif  thftt,  on  the  facts  stated  in  the  petition,  there  was  no  cause  of  action. 

Mr.  Mdrsden  for  the  plaintiff  objected  that  in  suits  id  forma  pauparia  no  ques* 
tion  except  the  pauperism  of  the  petitioner  could,  under  s.  306,  be  gone  into— 
Bhiponne$8a  Btbee  ▼.  Kamifiee  Bibee  (1)  and  Diptavji  Jitsanji  v,  fatieaanji 
Jasvatsavji  (|^).  The  petition  had  been  presented  in  the  usual  way  to  the  Court* 
and  it  must  haTo  beeii  decided  that  there  was  a  cause  of  action,  under 
8. 904^  otherwise  the  notice  provided  for  in  s.  305  would  not  have  been 
allowed  to  .issue.  The  ss.  305,  806,  307  are  to  be  taken  together.  S.  806 
refers  to  the  same  kind  of  evidence  as  is  to  be  taken  under  s.  805,  i.e., .  evidence 
as  to  the  property  with  a  view  to  judging  of  the  pauperism.    So  also  s,  307. 

Mr.  Brandon. — ^There  are  cases  later  than  those  cited  which  are  contrary 
to  them.  fif.  Bii>€e  Muzeertm  v.  Sims  (3),  which  was  a  suit  in  fnrm(^ 
pauperis  against  an  attofuey  for  alleged  negligence  in  allowing  a  decree  to 
pass  agaiust  the  plaintiff,  the  defendant,  when  the  case  oame  on  for  hearing 
under  s.  806,  was  allowed  to  show  that  the  plaintiff  had  known  of,  and 
/consented  to,  the  decree  as  it  was  made.  Where,  on  the  day  fi^ed  for  hearing 
evidence  on  the  question  of  pai^perism,  the  defendant  brings  to  the  notice 
of  the  Court  any  ground  on  which  the  Couvt  would  have  been  bound  to 
rjef  use  to  admit  the  petition,  it  is  in  the  diaoretion  of  the  Court  to  admit  o^ 
refuse  to  admit  evidenee  of  si^cl^  g|round-^Ji»  the  vhoitet  <^  Hu  Petition  of 
O  ung a  Das$  Adhifearee  (4). 

(1)  2 1.  J.,  N.  S..  121.  Tae  following  judgraeuts  were    deli^ 

(2)  6  Bom.  H.  C.,  A.  C,  ^9,  vered  :— 

(3)  Unreported.  Jackson,  J.— This  is  an  application  for 

the  purpose  of  obtaining  the  intervention 

(4)  Bfifore  Mr,  Jualiee  L,  S.  Jaokson       of  this  Court,  under  s.  15  of   the    High 

f^^d  J^r,  Justice  MUter,  Court's  Act,  to  set  aside  an  order  passed 

by  the  Snfaprdinate  Judge  of  Midnapore, 

purportii^  to  have  been  made  under  the 

The  1st  Beptembfir  1870.  proyisions  of  Chapter  Y  of  thp  Code  of 

Civil  Propedure. 
Is  THE  lUTTKR  OF  ^T^M  Pbtitiok  ov  The  application  was  presented  by  the 

GUNQA  DASS  ADHIK  AfiBB.  petitioner  in  persoi^,  but  at  the   request 

of  the  Court,  Baboo  Khettemath  Bose 
B^itinFormaPaupsri8^4ctYIII(lflS59f  has  been  good  enough  to  argue  it  for 
M.  8j04~3O6—24  A  25  Vict.,  e.  104, 9. 15,    1^^,  and  Has  done  to  us    the  service  of 

bringing  to  our  notice  several  decisions 
Ba|^  Kl^etter  Nath  Bqst  fpr  the  peti*    on  tiie  point, 
tlo^ef.  The  a^tirhich  the  ]^titiQBer  proposed  to 
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Macphbbson,    J.,    said    he    would]  allow  the    plaintiff  to  ba  examined  with  n 
view  to  show  that,  on  her  own  evidence,  she  had  no  cause  of  action. 


bring  was  a  suit  to  establish  his  ri^ht  to 
bea  joint  «^3ai£  of  a  certain  religious 
establishment  uador  a  will  of  the  la^t^. 
Mohunt  Sitaram  Doss. 

It  appears  that  the  Subordinate  Judge, 
8,fter  hearing  the  petitioner,  gave  notice 
under  s.  305  to  the  opposite  party,  and 
on  the  opposite  party  appearinar, proceed- 
ed to  consider  the  interpretation  of  the 
will  on  '<V-hich  the  petitioner  relied,  and 
finding  that  a  oonstmotion  had  been  pat 
upon  the  will  by  a  previous  decisiOQ  of 
the  High  Court,  he  considered  that  the 
petitioner  had  no  right  to  institute  a  sui6 
in  fcnna  pauperis^  and  on  that  ground 
has  rejected  his  petition  :  and  theground 
on  which  our  intervention  is  asked  for  is 
that,  in  coming  to  this  decision,  the 
Coijrt  below  has  gone  beyoijd  thelinjita 
prescribed  for  it,  under  s.  304  of  the 
t-ode  of  Civil  Procedure,  and  has,  there- 
fore, made  an  order  bcjoud  its  oom po- 
tency to  n>ake. 

We  have  bo^n  referred  to  two  cases — 
Jn  the  Matter  of  Ramchumler  Bromochn^ 
ret  (a)  and  Bhdffbut  Dost  v.  Bulormn 
Dosi  {b) — which  are  expressly  upon  this 
))oint,  and  a  third  caso.|6roZa»»  Guffoor  y, 
JSkram  Hossein  Chowihrt/  (c),  has  been 
referred  to  which  is  not  1  think  precisely 
to  the  point,  although  it  has  a  certain 
bearing  on  the  case  ;  th^re  is  also  a  case 
of  Shiponnesstt  Bibee  vKamine  Bibee  {d\. 
In  the  first  case  which  I  have  mentioned, 
the  learned  Judges  held  that  the  only 
points  for  consideration  by  the  Court  in 
the  5th  chapter  of  the  Code  were  whe- 
ther the  defendant  or  matter  of  the  suit 
is  within  the  jurisdiction  of  the  Cour|j, 
or  whether  the  claim  is  barred  by  the 
statute  of  limitation,  or  whether  the 
allegations  of  the  petitioner  constitute  a 
reasonable  ground  of  action.  I  observe 
that  by  apparently  an  oversight  in 
that  part  of  the  judgment,  the  words 
nsed  are — "  constitnte  a  cause  of 
action,*'  and  in  the  case  of  Shiponnesm 
Bibee  V.  Kaminee  Bibee  (d),  Markby,  J., 
held  upon  the  hearing  that,  under 
the  SOSth  and  306th  sections,  the  only 
objections  which  the  Court  oould 
hear   were  those    advanced^    together 


with  evidence  upon  the  point,    npon  the 
question  of  pauperism. 

Now,  if  the  fornj  in  which  tins  matter 
came  befoya  us  required  it,  I  think  we 
should  be  bound  to  refer  thi;t  question 
for  the  decision  of  the  Fall  Bench, 
because  ^s  at  present  ^  Ivised,  I  do  not 
entirely  concur  in  the  decision   of  those 


Tlie  sections  relating  to  this  subied^ 
must  be  read  together.  S.  30  i  in  parti- 
cular must  be  read  with  the  sect'nn  im* 
mediately  proceeding,  i;»«.,  s.  3C3.  f  he 
first  mentioned  section  provideH  that,  **it 
the  petition  be  in  form  and  duly  presen- 
ted, the  Court  wiU  proceed  to  pxaqiine 
the  petitioner  regarding  the  n^erits  of  the 
claim  and  the  property  of  the  petitioner.'* 
These  must  be  taken  in  connection  with 
the  words  occnrring  in  a  clause  of  s.  304, 
viz.,  "tliat  the  allegations  of  the  peti- 
tioner do  not  ccmstitute  a  reasonable 
ground  of  action"  which  mnst,  I  think, 
be  held  to  giean  that  the  claim  has  nq 
merits,  that  is  to  say,  tliat  the  plaintiff 
would  not  probably  succeed  in  his  action. 
The  grounds  stated  in  s.  304  are.  it 
seems  to  me,  those  which,  if  they  appear, 
compelthe  Court  at  once  to  refuse  to 
allow  the  petitiouer  to  suo  as  a  pan  per, 
and  take  away  the  discretion  of  giving 
notice  to  the  opposite  party  and  fixing  a 
day  for  hearing;  but  if  tiie Court  should 
noc  then  see  reason  (o  rtifiise  tlio  appli- 
cation, the  Court  's  at  liberty  to  fix  a 
day  for  hearing  evidence  tobe  adduced 
on  either  side  upon  the  question  of 
pauperism  ;  ^nd  on  the  day  so  appointed, 
the  Court  is  .It  liberty  to  consider  any 
objections  whicl)  may  be  made  by  the 
opposite  party,  exnn^ino  any  witnesses 
produced  by  either  party,  and  either 
allow,  or  renise  to  allow,  the  petitioner 
to  sue  as  a  pauper  ;  and  I  apprehend 
that  upon  such  farther  hearing,  if  the 
opposite  party  should  bring  to  tne 
notice  of  the  Court  any  ground  upon 
which  the  Court  would  have  been  bound 
under  s.  304  to  refuse  to  allow  the  peti- 
tioner to  sue  as  a  pauper,  it  would  be 
the  duty  of  the  Court,  at  any  rate  jt 
would  be  in  the  discretion  of  the  Court, 
upon  being  so  informed,  to  refuse  leave. 
If  this   were   not  so.  the  Court   would 


(a)  8  Sev.  Rep.,  465. 
(6)3W,  Jt,Mia.,2Q. 


'"'  10  W.  B.,  367. 
|;<i)2LJ.,  N.  S.,  12J, 
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*th6  plaintiff   was  then  examined,    bat  her  evidence    did  not  rHow  tliat  she  ^ l8^' 

had  no  caoae  of  action.  Tabramonbt 

Mr.  Branjon  proposed  to  show  it  by  oalling    other   witnesses,    but  Macpher.         Dab^e 
SON,  J.,  refused  to  allow  ft  is  (1) . 

Attorncfy  for  the  pUintitf  ;  Mr.  Pearadn. 

Attoniey  for  thd  defendant  :  Messrs.  Beehy  and  RHtUrt 
be  competept  to  allow  a  suit  to  be  brought    has  exceeded  his  3  nrisdiction  in  this  CJiS^*, 
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and  1  think  he  was  competent  ,to  take 
into  consideration  the  will  upon  which 
this  suit  was  brought,  for  the  pnrpos© 
of  determining  whether  the  plaintiff  had 
a  Talid  ground  of  action  of  not. 

Whether  the  enquiry  undef  s.  306  is  td 
be  restricted  to  the  question  of  pauper- 
ism or  not  is  a  poiot  upon  which  .[ 
wish  to  express  no  opinion ;  but  it  see  ms 
to  me  quite  clear  that  the  Subordinato 
J  udge  was  fully  competent  to  enquire 
into  the  true  meaning  of  the  will,  in 
order  to  ascertain  whether  the  plaintiff 
had  a  good  cause  of  suit  or  not.  Section 
3ll  expressly  takes  away  appeals  from 
orders  passed  under  Chapter  V  of  thfe 
Code  of  CiTil  procedure,  and  if  the  order 
passed  by  the  Subordinate  Judge  was 
passed  with  jurisdiction^  I  do  not  sea 
how  we  eon  interfere  with  it  under  the 
I  have  stated  these  reasons  at  some  provisions  of  the  Charter  Act. 
length,  becausO  1  should  not  wirihittobe  Whether  the  cohstf'Uotion  putty  the 
supposed  that  I  had  refused  to  consider  Subordinate  J  udsje  upon  the  will  propoun-" 
the  cases  which  wore  referred  to  on  this  ded  by  the  plaintiff  was  correct  or 
occasion  ;  but,  in  point  of  fact,  it  seems  not>  is  not  a  matter  which  we  can  be 
to  me  sufficient  to  say,  for  the  purpose  ealled  upon  to  decide  upon  this  appli' 
of  disposing  of  this    application,  that  in    cation. 


inforwA  pauperis^  although  it  miglit  be 
brought  to  the  notice  of  the  Goortjon  .the 
appearing  at  the  opposite  party,tbat  the 
cause  of  action  on  which  the  petitionerdei 
Sired  to  sue  hod  been  already  determin- 
ed. The  words  **withiil  the  juHsdiotiort 
of  the  Coai*t"  in  s.  304, 1  understand  to 
mean  within  the  looal  jurisdietion.  The 
words  are — '\the  defendant  or  matter  of 
suit  is  not  within  (he  jurisdiotioii  of 
the  Court."  I  uuderstaud  that  to  refer 
to  local  situation,  and  not  to  refer  to  the 
power  of  the  C^ourt  to  take  cognizance  of 
the  matter*  Many  other  instances  might 
be  pointed  out  in  \Vlndh  the  Court  would 
be  Compelled  to  t^o  oil  and  entertain  a 
suit  which  manifestly  could  not  succeed, 
if  it  were  suet  out  from  consideringsuch 
matters  as  might  be  brought  to  its  notice 
by  the  opposite  party  at  the  hearing 
under  8.  300« 


my  judgment  the  CoUrt  below  has  not 
exceeded  its  jilrisdiction,nor  made  an  or- 
der which  it wasnot  competent  to  make 
in  taking  into  consideration  the  oonstruc- 
tionofthowillon  whichthe  plaintiff  reii- 


(1^  In  tbo  Oflse  of  BxiggobuttyDostee  v. 
Konnoylall  Milter  (a),  September  4th, 
1871,  before  Phear,  J.,  Mr.  Woodroffe  and 
Mr.  Marindin  proposed  to  show  on  the 
examination  of  the  plaintiff,a  suitorfn /or 


edjeven  although  it  allowed  its  judgment  met  pauperis,  that  she  had  no  cause  of  ao- 

to  be  guided  by  a  previous  decision  of  the  tion  on  the  facts  appearing  in  her  peti- 

High  Court  on  the  same  point.   Conse-  tion,  and  referred  to  In  the  Matter   of 

queently  J  here  is  no  ground  fdr  onrinter-  Ounga  Daas  A  Ihikaee  (b),  but  Phear,  J.< 

fering  under  s.  15  of  the  Charter  Act.  refused  to  let  any  question  be  gone  into 

ezoept  the  question  of  pauperimn. — JRe* 

MlTTBB,J. — I  am  of  the  same  opinion.!  porter* 8  note, 

do  not  think  that  th«  Suli ordinate  Judge  (a)  Unreported,      {b)  Ante,  p.  23« 
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BefereMr,  JusUce  Macpherson. 
KUSTOOR  AtULL  and  awotabe  t^.  JOOKEERAM  an0  orrflEits. 
r; J«'  ^U  Service  of  SummonS'—Taftn&r—AQmt —Act  Vttt of  1859,  ff.  1 7  rf,  2. 

*     The  defendants  in  the  case  carried  on  basinesa  hi  partnership  in  Calcutta, 
SerticQ  had  been  effected  by  leaving  the  summons  with  one  of  the  defend- 
ants«  not  at  the  place  o£  business  in  Calcutta,   but  in  the  mofntsil  at  Fur- 
rackabad. 
The  suit  was  undefended. 

Mr.  Ingram^  for  the  plaintiffs,  submitted  that  service  on  one  o£  several 
partners  was  sufficient  service  on  the  firm,  and  referred  to  Bamchundra 
Bo 86  V.  Snead  (1).  One  of  several  partners  is  the  ai^ent  of  the  other  partners 
ujider  8. 17,  el.  2  of  Act  VIII  of  1859. 

Macpherson,  J.—There  is  a  distinction  between  that  case  and  the  pre- 
sent. You  have  not  served  any  of  the  defendants  at  their  place  of  business 
in  Calcutta.  If  the  defendants  who  has  been  served  had  been  at  the  time  of 
service  actually  carrying  on  business  in  Calcutta  for  himself  and  the  other 
defendants  as  partners,  no  doubt  ho  might  be  deemed  an  agent  for  them 
under  s.  17,  cl.  2$  and  the  service  might  be  good*  As  it  is,  it  is  good  only 
against  the  defendant  served. 

Attorney  for  the  plaintiffs :  Mr.  Dtgnam. 


Before  Mr*  Justice  Tontifex 
^^^3  In  the  Matter  op  TARINEY  CHURN  GOHO,  an  Insoliknt. 

^^     '    ,  Jurisdiction  of  InsoUent  Court^Bond  Fide  Hesidence. 

Th5  insolvent  described  himself  in  his  schedule  as  residing  at  Cossipore 
and  as  being  a  Writer  in  the  employ  of  Messrs.  Cook  &  Co,,  horse-dealers  in 
Calcutta.    He  now  applied  in  person  for  an  ad  interim  protection  order. 

There  was  no  opposition  j  but  the  application  was  refused  by  Pontifex» 
J.,  who  said  i— To  come  within  the  act,  the  insolvent,  not  being  a  European 
British  subject  must  either  be  a  bona  fide  resident  in  Calcutta  at  the  time 
he  presents  his  petition,  or  a  trader  carrying  on  business  in  Calcutta.  In 
this  casa  the  petitioner  is  neither  the  one  nor  the  other,  and  therefore  hia 
applicatisn  must  be  refused. 

n)7B.L,B.,App.,58, 
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BefoTB  Mr,  JusHce  Jackson  and  Mr*  Jwtiee  Hitter, 

BOY  LUCHMIPUT  SINGH  BAHADOOR  (Diothdaot)  v.  THE  1873 

SECBETABY  OF  STATE  FOR  INDLA  (PLAiimFf).*  ^''^  ^' 

Act  VIII  of  1859}  w.  92,  2^I^^Jr^ncHm^AUa(ihvMni  m  XateMon  of  Decre^^ 

"Procedure, 

This  wm  an  appeal  against  an  order  of  the  Officiaiing  Snbordinaie  Judge 
of  Moorakedabad  granting  an  injunction  under  s.  93  of  the  Code  of 
Civil  Fiooednre  for  the  purpose  of  stopping  the  execution-proceedings  in 
TQspeot  of  certain  immoveable  property  which  had  been  attached  with  a 
view  to  sftle  in  execution  of  a  decree  obtained  by  Boy  Luchmiput  Singh 
ahadoo  r  against  the  Nawab  Nazim  of  Moorsbedabad.  Upon  the  attachment 
of  the  property  in  question,  a  claim  to  it  had  been  put  forward  by  the 
Secretary  of  State  in  Council  as  entitled  in  succession  to  the  East  India 
Company.  That  claim  was  refused,  and  as  provided  by  s.  24i6,  the  Secretary 
of  State  immediately  brought  a  suit  against  Roy  Luchmiput  Singh  to  establish 
his  righti  and  it  was  in  this  suit  that  the  ordor  now  complained  of  was  made. 
The  injunction  was  one  restraining  the  defendant,  Boy  Luchmiput  Singh,  from 
proceeding  to  execute  his  decree  against  the  property  which  was  the  subject  of 
dispute.  The  Nawab  Kazim  of  Moorshedabad  was  subsequently  made  a  party 
to  the  suit  under  a.  73,  Act  V III  of  1859. 

The  defendant,  Hoy  Luchmiput  Singh,  appealed  to  the  High  Court.  The 
grounds  of  appeal  were,  that  the  order  granting  the  injunction  was  illega^f 
aince  neither  attachment  nor  sale  could  affect  the  interest  of  the  plaintiff  if  a 
decree  were  ultimately  obtained  by  the  Government,  as  the  effect  of  such 
a  decree  would  be  to  restore  to  the  plaintiff  the  attached  property  in  whom- 
8oever*8  hands  it  might  be  ;  and  that  as  no  damages  could  accrue  to  the  plaintiff 
within  the  meaning  of  s.  92,  Act  VIII  of  1869,  even  if  a  sale  of  the 
attached  property  should  take  place,  there  were  no  legal  grounds  for  granting 
the  injunction* 

Mr  R.  T.  Allan  and  Baboos  Srunaih  Dots  and  Rash  Behary  Ohose  for 
the  appellant. 

The  AdvoeaU-Osneral  (offg.)  (Mr.  PavZ)  and  Ths  Standing  Ootmsd 
(Mr.  Kennedy)  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.  (who,  after  stating  the  facts  as  above,  continued)  :— It  appears 
to   me   that   regard    being  had   to   the    terms   of    s.    92,   and  to  the  place 

•  Miscellaneous  Begular  Appeal,  No.  68  of  1873,  from  an  order  of  the  Officiating 
Subordinate  Judge  of  Zilh&h  Moorshedabad,  dated  the  24th  February  1873. 
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1873         which   tba6   seotion   oooupies   in   the   Code  of  Civil  Procedure,  its  providons 
•-^-^—^-~  are   Dot   applicable    to   a    case    like   the   present,    and   do   not    justify  the 
M^UT^SiNGH  ^^^  ^  ^^^  injunction.    The    suit,    aIthoug(h  the    Nawab   Nazim  has    since 
Babadoob     '^^  made   a   party    under   s.    73,   was   against    Eoy  Luohmiput  Singh,  and 
V.  the  injunction  was  'specifically  directed  against  him.    It   cannot,   I   think,    be 

Sbcb^itart  aaid,  tiiat  the  property  in  dispute  was  in  danger  of  being  wasted,  damaged 
^  L^Dil  ^'^  alienated  by  this  defendant,  nor  as  the  property  been,  or  is  it  at  present, 
in  any  sense  in  his  possession.  That  which  the  plaintiff  apprehended,  and 
which  was  in  faet  likely  to  oocnr,  was  that  the  defendant,  should,  in  executing 
his  own  decree,  set  the  Court  in  motion,  and  cause  the  right,  title,  and  interest 
of  the  Nawab  Nazim  to  be  sold  and  oonvdyed  to  some  other  person.  If  such 
sale  had  taken  place,  and  if  the  property  had  gone  into  the  hands  of  some 
person  who  was  likely  to  waste,  damage  or  alienate  it,  such  an  injunction  might 
have  been  properly  and  reasonably  applied  for.  The  course  which  has  been 
taken  in  the  present  instance  appears  to  me  too  nearly  to  resemble  the  action 
of  the  Courts  of  Equity  upon  proceedings  at  common  law  in  England  to  be 
applicable  to  proceedings  of  our  mofnssil  Courts,  and  I  think  therefore  that 
the  plaintiff  entirely  misconceived  the  course  which  he  ought  to  have  taken 
in  applying  for  this  injunction.  This,  however,  it  appears  to  me,  is  only  a 
matter  of  procedure.  The  parties  before  us  in  the  present  case  are  the  very 
parties  who  were  before  the  Court  in  the  execution  claim  and  proceeding 
and  as  in  my  opinion  upon  the  state  of  facts  disclosed  in  this  case,  it  would  not 
have  been  proper  for  the  Court  to  proceed  to  sell  the  property  in  dispute 
I  do  not  think  that  that  which  is  in  itself  right  and  reasonable  should  be 
prejudiced  because  the  parties  have  taken  a  technically  erroneous  course.  I 
cannot  doubt  that,  if  the  Secretary  of  State  had  presented  a  further  petition 
£n  Court,  in  the  execution  case  of  Roy  Luchmiput  Singh,  representing  that 
lipon  the  rejection  of  his  claim,  he  has  now  brought  a  suit  to  establish  his 
right,  and  praying  that  the  sale  should  be  postponed,  the  property  continuing 
under  attachment,  the  Court  would  and  ought  to  have  complied  with  his 
application.  It  appears  to  me,  therefore,  that  we  should  direct  the  present 
injunction  to  be  dissolved,  but  at  the  same  time  we  should  order  that  the 
applicatian  should  be  dealt  with  as  if  it  were  made  in  the  execution  proceedingsi 
and  that  an  order  should  be  entered  on  those  proceedings  staying  the  sale 
pending  the  suit  which  has  now  been  commenced,  provided  always  that  it 
jshould  be  oompentent  to  the  decree-holder  in  case  of  any  undue  delay  in 
prosecuting  the  suit  to  make  a  further  application  to  the  Court  for  an 
immediate  sale.  The  order  of  the  Court  below  being  varied  in  this  way 
the  case  appears  tome  to  be  one  in  which  wo  should  make  no  ontor  as  to 
cosb9. 
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Befere  Mr.  Justice  Phear  and  Mr,  Juatiee  Ainslte, 
SURUB  NARAIN  OHOWDHRY  and  othebs  (Plaintipfb)  v.  SHEW  GOBIND     ,/®'^^ 


PANDBT  AND  ANOTEEK   (DEFENDANTS).* 

Sindu  Law — Mitakshara—Sale  hy  Father^Suit  by  Son  to  set  aside  AUenaiion  by 
Father — Refund  of  Purchase-money. 

Baboo  Mohesh  Chunder  Chovjdhry  for  tbo  appoIIaDts. 

Baboos  Someah  Ohwider  Milter  and  NU    Madkuh    Bose   for  the  respondents. 

The  facts  are  snffioiently  stated  in  the  judgment  of  the  Conrt,  ^hich  was 
delivered  by 

Phbab,  J. — In  this  case  the  plaintiHs  sue  to  sot  aside  a  sale  effected,  as 
I  understand,  by  their  father,  of  the  joint  family  property,  on  the  ground  that 
he  did  it  without  the  consent  of  all  the  members  of  tbo  joint  family,  and  had 
no  authority  founded  on  necessity  or  otherwise  to  pass  the  title. 

It  appears  that,  since  this  sale  by  the  father  took  place,  ten  years  bave 
elapsed ;  and  in  the  meanwhile  (as  much  as  six  years  before  the  bringing  o^ 
the  suit),  the  purchaser  from  the  father  sold  again  to  the  principal  defendants 
for  valuable  consideration.  There  is  no  sugge3tion  that  these  defendants  did 
not  purchase  this  property  bond,  fids* 

The  lower  Appellate  Court  has  dismissed  the  plaintiffs'  suit,  and  the  case 
now  comes  up  before  us  on  special  appeaL 

It  seems  to  me  that  we  are  not,  under  the  oircnmstanoea  which  I  have 
detailed,  strictly  speakiog,  called  upon  to  say  whether  or  not  the  defendants 
have  obtained  a  good  title  to  the  property  which  they  have  purchased.  It  ig. 
possible,  however,  that  they  have  done  so  upon  the  ground  which  is  pointed 
out  by  the  lower  Appellate  Court,  namely,  the  gpround  of  necessity.  For  I  need 
hardly  say  that,  when  a  sale»  effected  by  the  representative-  of  the  joint  family 
the  hwrta  or  guardian,  is  impeached  on  the  ground  that  it  was  not  justiff^sd 
by  necessity,  it  is  only  incumbent  upon  the  defendants  who  purchased  in  the 
belief  that  there  was  such  necessity  to  show  that  thi^y  had  made  aH  reasonable 
enquiries  under  the  circumstances  which  attended  the  case,,  and  had  reaaonably 
been  led  to  the  belief  that  there  was  such  necessity.  In  the-  case  before  uA 
the  defendants  purchased,  as  I  may  say,  second-hand,  five  or  six  years  after  the 
property  had  been  originally  sold  by  the  father,  and  during  the  whole  of  this 
time  the    present  plaintiffs  stood  by  ctniesoent,  and  did  not  in  any  way  interrupt 

*  Special  Appeal,.  No.  947  of  1872,  from*  a  decree- of  the  Judge  of  Samn,  dtited 
the  14th  March  1872,  reversing  a  decree  of  the  Subordinate  Judge  of  that  dis^ 
triot,  dated  the  26th  April  1871. 
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1873  or   interfere   with   the  enjoyment  of   the   property  by    the  father's  vendee. 

T  That  fact  alone,  it  seems  to  me,  ought  to  go  a  long  way  to  satisfy  a  bond  fide 

^ARAiN  parohaser  from  that  vendee  that  the  original  transaction  had  been  a  good  and 

Chowdhbt  valid  one.    He  cannot  b^  the  natare  of  the  case  have  it  in  his  power  to  make 

^*  narrow  enqaires  into  the  circumstances  which  led  to  the  sale  of  the  family 

Shew  Qobind  ^    «  ,  ,      ..    ^.         .    , .  ,    ,  ,       ,       .  _^. mL 

Pandet,      property  five  years  before  the  time  at  whwA  he  pnrcliased,  and  a  oompafotively 

little   enquiry,    supported   by    the  evidence    of  bona  ficUs  in   bis  case,  ought  I 

think  to  bo  sufficient  to  afford  a  good  defence  to  the  man  who  stands  is  that 

position.    But  whether  this   be  so    or  not,    it  is  very   clear  to  my  mind  thafr 

even  if  the  plaintiffs  are  in  strict  law  entitled  to  say  to  the  defendants  '  you' 

have  obtained  no  legal  title  to   this  property,  it  is  family  property  which  our 

father  had  no  power  to  alienate,  and  we  call  upon  you  to  deliver  it  back  to  the 

family,'  yet  they  certainly  eannot  do  that  without  offering  at  the  same  time  to 

refund  to  the  defendants  the  money  with  interest  which  they  paid  as  conn* 

deration  for  their  purchase.     The  Court  could  only  grant  a  deoree  for  the 

recovery  of  the  property  by  the  joint   family   upon   those   terms,    because  ik 

would  be  intolerable  that  it  should  be  in  the   power  of  the  adult  membera  of 

a  joint  family  to  stand  by,  to  see  the  property  sold  to  persens  who  hm^fid4 

gave  money  for  it,  to  remain  quiet  in  view   of  these  facts  for  a  period  of  ten 

years  without  in  any  way  disputing  the  enjoyment  of  the  property  obtamed 

under  that  alienation,  and  then    that  they   should   come  into  CSoort  and    ha 

allowed  to  say  *  although  we  have  stood  by  tar  these  ten  years,  we  have  oot 

stood  by  for  twelve  years,  and  therefore  we  can  claim  to  have  the  property 

given  back  to  the  family  without  reimbursing  you  a  single  pioe.'    It  seems  to  me 

that  it  is  a  very  plain  matter  of  equity  and  justice  that,  if  the  plaintiffs  under 

circumstances  like  these  seek  to  recover  back  the  family  property  which  they 

have  allowed  for  these  years  to  remain  out  of  the  family,  they  can  only  do  so 

unier  the  condition  of  refunding  to  the  purdiasers  the  money  which  they  paid 

for   the  pnrohase.    But  the   plaintiffs   have  not  offered  to  do  so  in  this  case» 

indeed  they  have  no  intention  of   doing  it,    as   is  apparent   from   what    baa 

already  fallen  from  tho  plaintiffs^  pleader  in  the  eoarse  of  his  argument.    We 

think  we  ought  not  to   interfere  with    the   decision   of   the  lower   Appelate 

Court,   because  it  seems  to  us  that,  in  view  of  the  facts  as  they  are  found  hgr 

both  the  Courts,  it  is  a  perfectly  rightoouA  and  coxrect  decision. 

We  dismiss  the  appeal  with  coats. 
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Bf^ore  Mr.  Justice  Ja4ik$on  and  Mr.  JmixcB  MUter. 
GUNGA  GOBIND  SEN  (Dbfindant)  v,  GOBIND  CHUNOER  DOSS 

AND  AKOTHEB  (PlAIHTIFf  s).* 

Beng,  Act  VIII  of  1869,  a.  ^—LimUcUton^Suit  for  Arrears  of  Bent-^Pro    '    1873 

Formd  Defendants.  ^^^  ^^• 


This  was  a  suit  instituted  under  the  provisions  of  Beng.  Act  VIII  of  186^, 
an  wnijarahaMiai  dated  21st  Jaisbta  1266  (2nd  April  1858),  executed 
by  the  principal  defendant,  Gunga  Gobind  Sen,  to  recover  the  sum  61 
Es.  489^-10,  being  the  sum  due  to  the  phuntiffs  in  respect  of  their  fourth 
ehare  ot  the  Zemindari  Bamkanie,  of  which  they  were  co-shares  with  the 
defendants,  for  the  year  1271  to  1276  ^1864  to  1869).  It  appeared  that 
the  oo-sharers  jointly  borrowed  Rs.  5,000  from  the  appellant  on  the  ijara 
or  luufructuary  mortgage  of  their  shares  for  fourteen  years  at  a  yearly 
rental  of  Rs.  2,292,  on  condition  that  the  appellant  should  keep  to  himself 
annttally  Bs.  725  on  account  of  interest  of  the  loan,  pay  the  Government 
revenue  Bs.  l,3484).7,and  give  the  mortgagors,Bs.  223^6-5  for  their  subsist* 
ence.  It  was  in  respect  of  the  last  o'aim  that  the  present  suit  was  brought. 
The  plaintiffs  had  previously  brought  their  suit  in  the  BevenueOourt  making 
iheii*  oo-sharers  who  did  not  join  him  in  the  suit  pro  forma  defendants.  They 
instituted  the  present  suit  in  the  Civil  Court  on  27th  February  1871.  In  the 
Courts  below  the  defence  was-raisedthat  a  portion  of  the  plaintiffs' claim  was 
barred  by  the  law  of  limitation,and  that  they  wereonly  entitled  to  recover  for 
the  three  years  previous  to  the  institution  of  the  suit.  The  Munsif  referred 
to  the  case  of  Prosonno  Coo^nar  Paul  Ghovodhry  v.  Mudden  Mohun  Paul 
Chowdhry  (1),  and  gave  a  deoree  fer  the  whole  amount  claimed.    On  appeal 

(1)  B^ore  Mr.  Justice  L.  8.  Jackson  and       Ths  jadgment  of  the  Coart  was  deli" 
Mr.  Justice  Qlover.  vered  by 

The  26th  April  1870.  Jackson,  J.— It  appears  to  me  that  it 

is  not  neoessaiy  to  trouble  the  pleaders 

"l^ROSOKNO  OOOMAR  PAUL  CHOW-    who  appear  for  the  respondents^  because 

BHRY  AND  ANOTSA*  (Drfbndantb)  v.    the  appellants  have  made  out  no  good  or 

MIJDI»EN  MOHUN  PA.UL  CHOW-      soffioient  cause  for  impngning  the  jadg« 

DHET  ANOOTHBBs  (PuiiNTifF8).t        ment  of  the  Court  below. 

There  were  three    questions    of    law 

raised  in  this  appeal ;  the  first  beiiig  that 

Baboo  Annoda  Pershad  Benefjeefot  the    the  Civil  Court  bad  no   jurisdictioo    to 

appellants.  entntain  this  sait>    the   real    object  of 

that  suit  being   to   recover    from    tha 

Buhooe  OnoocoolChunderUooherjesiUid    defendants    an   arrear    of   rent^  such 

Mohiny  Mohtm  Boy  for  tberespondents.      a  suit  being,  it  was   contended,    oogni- 

•Special  Appeals,  Noe.  423 and 475  of  1872,  from  the  decrees  of  Subordinate 
Judge  of  Tipperah,  dated  the  7th  December  187 1,  affirming  the  decrees  of  the  Muu- 
sif  of  that  district,  dsted  the  10th  April  J  871. 

t  Regular  Appeal,  No.  266  of  1870,  from  a  decisioQ  of  the  second  Subordiuata 
Judge  of  the  24.Pergiinnas,  dated  the  23rd  September  18G9. 
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by  the  defendant  Gunpja  Gobind  Sen,  the  Judge  held  that  the  provisions  of 
8. 16,  cl.  1,  Act  XIV  of  1859,  applied  to  the  case,  and  dismissed  the  appeal^ 

The  defendant,  Gunga  Gobind  Sen,  appealed  to  the  High  Court. 

'     Baboo  Bowga  Mohun  Doss  for  the  appellant. 

Baboo  Bungsheedhtw  Sen  for  the  respondents. 

Baboo  Doorga  Mohan  Doss  for  the  appellant  contended  that  this  was  a 
suit  for  the  recovery  of  money  on  a  breach  of  a  written  coiitract,  viz.,  the 
t/ara  kahulicUy  which  could  have  been  registered  under  the  provisions  of 
Act  XIX  of  1843,  and  therefore  the  period  of  limitatioa  was  that  provided 
by  cl.  10,  s.  I,  Act  XIV  of  1859,  viz,^  three  years  from  the  time  whea  the 
breach  of  contract  in  respect  of  which  tlxe  suit  is  brought  ^ust  took  place 
and  that  the  lower  Appellate  Court  was  wrong  in  holding  that  there  was 
no  provision  in  Act  XIV  of  1859  for  a  suit  like  this,  and  in  holding  that« 
therefore,  cl.  16,  s.  1,  was  applicablew  Even  if  cl.  10,  s.  1,  does  not  apply» 
the  plaintiffs'  claim  is  barred  for  the  first  three  years  sued  for,  as  the 
period  of  limitation  provided  by  s.  29,  fieng^  Act  VIII  of  1869>  applies  ta 
the  case. 

Baboo  Bungsheedhur  Sen  lor  the  respondents  contended  that  there  being 
no  special  law  of  limitation  by  Act  XIV  of  1859  applicable  to  the  case,  it  fell 
under  cl.  16,  s.  1  of  that  Act^  and  consequently  the  whole  claim  should  be 
decreed.  Act  VIII  of  1869  does  not  apply— IVo«omia  OoonMr  Fa/td  Ohovy" 
dhry  V.  Muddtn  Mothurk  Vaid  Ohowdkry  (1>. 


zable  in  the  Eeyenue  Courts  and  tlmt 
Coart  alone.  It  appears  that  a  en  it  for 
that  sole  object  was  commeoeed  in  the 
Revenue  Courfc,  and  by  the  final  judg« 
uent  ot  theFnU  Bench  (a)  of  this  Court, 
it  was  deeided  that  it  was  not  cognizable 
by  the  Court  of  the  Collector  upon  the 
ground  that  there  was  no  actual  con- 
tract between  the  plaintiffs  and  defend- 
ants, and  that  the  liability  of  the  defend- 
ants would  arise  out  of  equitable  con- 
siderations which  the  Collector's  Court 
was  not  competent  todetennine.  The 
present  suit,  therefore,  is  not  merely  a 
suit  to  recover  arrears  of  rent,  but  to 
determine  tlie  liability  of  the  defendants 
arising  out  of  matters  not  within  the 
eognisance  of  the  Bevenue  Court,  so 
that  the  arrear  of  rent  may  bo  recoyer* 
ed  upon  such  liability  being  made  out. 
I  think  it  dear,  therefore,,  that  the 
Civil  Court  (as  indeed,  a  distiinct  expres- 
sion of  opiaioa  to  that  effect  was  thrown 
out  in  the  judgment  of  the  Full  Bench) 
had  jurisdiction, 
^eedidiy. — It  was  stated  that  this  claim. 


was  barred  by  limitation,  itaasmuch  as 
the  suit  being  for  arrears  of  rent  fdr 
1270  and  1271  (1863  and  1864),  and  be^ 
ing  commenced  on  the  7th  of  Magh  1275 
(19th  January  1869),.  was  brought  mose 
than  three  years  after  the  rent  became 
due,  and  therefore,  under  s..  32,  ActX  of 
1859,  was  after  time.  It  appears  to  me 
that  the  period  of  limitaition>  specified  in 
Act  X  of  1859  has  reference  exclusively 
to  suits  Inrouffht  and  determined  undM^ 
that  Act.  This  is  not  a  suit  triednnder 
ActX  of  1859,  botuadei  the  geaoEal 
jurisdiction  of  the  Civil  Court.. 

But  even  if  the  plaintiffs  were  limited 
hy  the  period  of  three  years,  it  appears 
tamd  that  they  are  amply  withm  that 
period,  because  thev  are  entiUBd,.  under 
R.  14«  Act  XIY  of  1*859,  to  adeduction  of 
the  period  during  which  they  were  bona 
fide  prosecuting  their  claim,  in  the  Be- 
venne  Court.  This  is  the  third  point  of 
law  which  was  raised,  and  I  thing,  it 
must  be  decided  in  favor  of  the  respoa-^ 
dent& 

(l).A»ttf,  p.31. 


(a)  Prosonno  Ccomar  Paul  Cho\odhry  v.  Koylash  Chvmder  PouZ  Chowdhryy  Case  23$ 
of  1866 ;  23rd  September  1867. 
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Jackson,  J.— The   plaintiffs  in  this   case  sued  the   defendants,    ^rho  are  t/ara-    p  ^"^^'o 
dat9  of  the  property  in  which  they  were  joint   owners  or  co-sharers,  for  arrears  of  ^^ 

rent  extending  over  the  period  of  six  years.  They  first  brought  their  suit  in  GobinoChun- 
the  Bevenue  Court,  and  inasmuch  as  the  oo-sharers  had  not  joined  them  in  ^^^  £>o88. 
that  fuiti  they  made  them  co'defendants.  It  does  not  ap^ibar  that  the  plaintifib 
Bonght  any  relief  against  these  co-defendants,  but  by  reason  of  their  being 
parties  to  tl^e  suit,  it  was  held  by  a  Division  Bench  of  this  Court  that  the  suit 
Bo  oonstitoted  could  not  prooeed  in  the  Bevenue  Court.  The  plaintiffs  there- 
fore, have  now  instituted  the  suit  in  the  Civil  Court.  It  was  brought  in 
February  1871,  therefore  some  time  after  the  Beng.  Act*  VIII  of  1869  came 
into  operation. 

The  defendants  objected  that,  under  the  law  of  limitation  applicable  to  the 
case,  no  more  than  three  years'  rent  oould  be  recovered,  but  the  Subordinate 
Judge  has  held,  affirming  the  decision  of  the  Munsif,  that  cl.  16,  a.  1,  Act  XIV 
of  1859,  applied  to  the  case. 

It  appears  to  me  that  although  the  co-sharers  were  made  pro  fo/rmA 
defendants  in  the  oase,  that  does  not  alter  the  real  character  of  the  sui^ 
wliioh  is  to  recover  arrears  of  rent,  and  that  therefore  the  provisions  of  s.  29' 
Beng.  Act  VIII  of  1869,  apply  to  the  case.  That  being  so,  even  allowing 
plaintiffs  the  space  of  nine  months  and  ten  days  during  which  their  previous 
suit  was  pending,  it  seems  that  all  claim  for  rent  beyond  three  years  is  out  of  time. 
This  case  is  olearly  distinguishable  from  the  case  of  Frosonno  Coomar  Pavl 
ChawdAry  v,  Mudden  MoJtan  Paul  Chotudhry  (l).  There  it  was  held  that 
the  subject  of  the  plaintiffs'  claim  "was  not  rent,  it  being  sought  to  enforce 
certain  liabilities  arising  out  of  equities  as  against  parties  who  were  not  tho 
ostensible  tenants.  I  think  the  judgment  of  the  lower  Court  must  be 
modified  on  this  question.  The  plaintiffs  will  get  a  decree  for  only  three  years' 
rent.    Bach  party  wiU  pay  his  own  costs. 


Before  Mr,  ^uaitce  Fontifex. 

In  tbe  matter  op  thb  Petition  of  NOLITMOHAN  DOSS,  an  Insolvent. 

11  §r  12  Vict,  c,  21  (The  Indian  Insolvent  Ad),  «.  36.— Practice—  i873 

ExaminaUon — Cotmsei.  Augy'9tl2» 

A  person  from  whom  property  is  sought  to  be  taken  under  s.  36of  11  &  12  Vict., 
c  21  is  entitled  to  be  represented  by  Counsel. 

One  Hnrruck  Chand  Golicha,  a  creditor  of  Nolitmohan  Doss,  an  insolvent, 
on  the  5th  August  1878,  applied  fdr  an  order  directing  that  an  early  day  might 

(1)  Ante,  p.  31. 
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1873         bo  fixed  for  the  attendance   and  ezaminatioii  of  the  ir8'>1veDt,  and  of  Ohiiiidter« 
— '  money  Ranr,  and  Shamlall  Doss,  nnder  s.  86  of  the  Insolvent  Act. 


In  the  rp}^Q  applicant  in  his    petition  stated    {inter    alia)    that   the   insolvent  had 

THB^  Prtition  ^^^^^  moveable  property  than   that  which  had  been  set  ont  in    his  estate-paper, 

or  NoLiT-     ^°^  ^t^  °^  given   np  possession  thereof  to  the  Official   Assignee  for  the  benefit 

MOHAN  Doss,  of  his    creditors,  bnt  had   oanoealed    a  portion   of  the  same   in  his   own  boose^ 

a   portion    In   the  bonse   of  Chnedermoney  Eanr,    of   Goopiemohnn    Bom** 

lane,   and  another  portion  in  the    house   of  Shamlall   Doss,  of  Snambfaoeiiastli 

Doss's  lane  |    that  the   insolvent  had   given  np  a  portion   of  his   khaUa    books 

and  books  of  account,  bat  had  not  as    yet  given    possession   of  all   of  them, 

although  he  had    been  called  upon  for  them  by   the  Official  Assignee.    An  order 

JKoa  made  as  prayed,  and  the  matter  now  came  on  for  hearing. 

Mr.  AlUn,  on  behalf  of  Hnrmok  Ghand  Golicha,  objected  to  Mr.  Phillips' 
appearing  for  Chundermoney  Ranr  and  -Shamlall  Doss,  and  in  support  of  his 
contention  referred  to  In  te  MohendrolaU  Doss,  30th  July  1870,  mentioned 
in  the  notes  to  s.  86  of  the  Insolvent  Act  |  see  Millet  &  Glarke's  Insolvency 
in  India,  p.  51. 

Mr.  "PhUlips  submitted  that  in  the  case  of  In  re  MoJUndratoU  Doss,  ft  did 
not  appear  that  the  person  who  was  to  be  examined  had  any  Interest  at  stake, 
whereas  in  the  present  case  it  was  alleged  that  property  was  In  the  possewioa 
of  his  client«,  and  that  endeavours  were  about  to  be  made  to  take  such  pro* 
perty  from  them. 

FoKTiFsx,  J.^The  proceedings  under  s.  36  are  peculiar.  If  in  any  ease 
other  than  nnder  the  Insolvency  Act  Mr.  Allen's  client  wanted  to  reoover  the 
property  which  he  aUeges  is  in  the  possession  of  the  persons  whom  he  baa 
cited  as  witnesses,  he  would  have  to  sue  them  for  it  as  defendants. 

I  consider  that,  as  a  matter  of  fairness,  a  person  from  whom  property  ia 
Bought  to  be  taken  under  s.  86,  is  entitled  to  be  represented  by  Counsel. 

Attorney  for  Hurruck  Chand  Golicha :  Baboo  W.  C.  Bonner jee. 

Attorneys   for  Chundern)oney  Baur  and  Shamlal  Dosat    Messrs.    Trotman 


Before  Mr.  Justice  Ponttfex. 

1873 
Avgad  b.  ^  *^  matteb  or  HAMILTON  ANSTRUTHBR  and  another, 

— — ^—  Insolvents. 


ScheduUy  Verification  of ,  hy  Affidavit^Aheenee  of  Inadveni^ll  ^  l%V%ct^ 
c.  21  {Indian  Insolvent  Act), 

HAitiLrroN  Anbtruthbr  and  William  Maotavish,  the  Insolvents  in  this  matter, 
applied  to  the  Court  for  their  personal  discharge.  A  similar  application  had 
been  made  on  the  5  th  April  1873,  and  on  that  occasion  the  trustee,  under  the 
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SngHsh  Inmknipfecy  o!  one  James  Hamiltoti  ftobinftoo ,  appeared,  and  it  was        1873 
ordered  that  thefaitber  hearing  of  the  matterlshould  stand  adjourned  unti  ""^^^^   „ 
the  6th  of  August  withoi  in^mm  protection ;  that  the  insolvents  be  at   Hattsu  of 
liberty  to  amend  their  schedule,  and  that  the  substance  of  tbe  order  be  pub-    ^^^^^"^^ 

.  ANSTBVT&BB. 

lished  twice  in  the  London  QazeHe,  and  once  in  the  Calcutta  Gazette..  At 
this  hearing  Mr.  Anstruther  had  been  examined.  It  now  appeared  that» 
Bubsequent  to  this  order  Mr.  Anstruther  was  obliged  to  leave  India  on 
account  of  ill  health,  and  was  on  his  way  to  the  south  of  Italj.consequently 
he  was  not  in  Court  to  verify  the  schedule.  No  opposition  had  been  entered 
and  Mr.  Mactavish  was  present  in  Court. 

Mr.  Woodroffe  and  Mr.  W.  Jachson  for  the  insolvents. 
Mr.  Woodroffe  contended  that  there  was  nothing  in  the  Act  which  de- 
clares that  the  insolvent  must  personally  attest  the  truth  of  the  schedule  ; 
that  in  this  case  one  partner  was  in  Court,  and  that  bis  attestation  would 
be  sufficient ;  but  that,  if  necessary,  a  commission  could  issue,  and  Mr. 
Anstruther  be  examined. 

Mr.  Bemfry,  for  the  trustee,  under  the  English  bankruptcy  of  J.  H. 
Bobinson,  asked  for  his  costs. 

PosTiPEX,  J.-*lTnder  the  circumstances  of  this  case,  there  being  no  op- 
position,  and  no  one  desiring  to  question  Mr.  Anstruther,  who  has  already 
been  examined  onec,and  has  lately  been  sent  away  fromlndia  dangerously  ill 
I  consider  that  it  will  be  sufficient  that  the  truth  of  the  schedule  should  be 
attested  by  the  other  insolvent,  Mr.  Mactavish,  who  was  the  partner  of  Mr* 
Anstruther,  but  perhaps  it  would  be  as  well  to  have  on  the  record  of  the  cdso 
an  affidavit  from  Mr.  Anstruther  sworn  before  a  notary  publiC|Or  a  British 
consul,  verifying  the  schedule.  Personal  discharge  is  given  upon  the  under-  .  ^JJ^ 
standing  that  such  affidavit,   wDl  be  filed. 

Attorney  for  the  insolvents  .*  Mr.  J.  0,  MoseB, 

AtUitneya  for  the  trustee  under  the  English  bankruptcy  of  Mr.  Bobinsoi 
Messrs.  Bogers  and  Eemffy, 


Before  Mr.  Justice  Maepherson- 

KISTOKAMINY  DOSSEB  v.  MIRTOONJOY  DUTT. 

Ooeta^Hindvi,  Widow ^FartUion  Suit. 

In  a  suit  by  a  childless  Hindu  widow  far  partition  of  her  late  husband's  estate 
from  which  she  alleged  that  she  had  been  ejected  by  the  defendant,the  reversionary 
heir,  the  widow  oonseuted  to  a  decree  for  partition,  whereby  a  moiety  of  the  pro- 
perty was  allotted  to  her  for  the  estate  of  a  Hindu  widow,  and  the  parties  were 
ordered  to  pay  their  own  costs  respectively.  There  was  nothing  in  the  decree  to  show 
that  the  defendant  had  been  guilty  of  any  mi8conduct,or  that  there  was  an  v  neces- 

67 


Digitized  by 


Google 


g«  BENGAL  LAW  REPORTS,        TVOL.  XI. 

1873        oity  for  the  iiiit-  An  application  by  the  widow  that  her  oostoof  amfinic^t  be  paid 
by  the  sale  absolutely  of  the  share  aUotted  to  her  was  refusecU 


KiSTOEAmiNT 

DouBB  rj,^^  plaintiff,  a  childless  Hindu  widow,  having  brought  a  suit  for  a  parti- 

MiRTooN  JOY  tion  of  her  late  husband's  estate  against  his  reversionary  heir  the  defendant^ 

^^^*       consented  to  a"  decree  whereby  she  was  declared  entitled  to  a  childless 

widow's  interest;  in  a  moiety  of  the  property,  the  defendant  waa  declared 

entitled  to  the  remaining  moiety  absolutely,  and  it  was  ordered  that  the 

parties  respectively  should  bear  their  own  costs  of   suit. 

Mr.  Bonnerjee,  on  behalf  of  the  plaintiff,  now  moved  for  an  order  enab- 
Img  her  to  sell  her  share  of  the  property  for  the  purpose  of  paying  her  costs 
of  the  suit  and  of  the  present  application,and  of  securing  her  madntenazioe. 

The  motion  was  based  on  an  affidavit,  in  which  the  plaintiff  stated  that 
about  Es.  1,200  was  due  to  her  attorneys  for  costs ;  that  &he  was  possessed 
of  no  property  besides  that  allotted  to  her  in  the  suit,  the  value  of  which 
did  not  exceed  Es.  3,000 ;  that  unless  she  could  make  arrangements  to  pay 
the  costs  due  to  her  attorneys,  proceedings  would  be  taken  against  her 
which  would  render  her  liable  to  further  costs ;  that  she  had  attempted- 
to  seU  her  share,  but  that  the  defendant  had  warned  off  intending  pur. 
chasers  ;  and  iinally  that  she  had  been  compelled  to  bring  the  SQit,in  conse- 
quence of  her  having  been  turned  out  of  the  house,  which  was  the  subject 
of  partition,  by  the  defendant, 
^  Mr.  Bonnerjee  cited  Cox  v.  Cox  (l).and  1  Seton  on  Decrees  (Ztdedxt.) 

page  678. 

Mr.  Wood,  Contra . 

MA.CPHKR80N,  J  —  I  Cannot  grant  this  application.  The  applicant  has 
consented  to  a  decree  for  partition  which  directs  that  the  parties  should 
bear  their  own  costs  respectively..  There  is  nothing  in  the  decree  to  show 
any  misconduct  on  the  part  of  the  defendant,  or  that  there  was  any  necafr- 
sity  for  the  suit  at  all.  The  partition  has  been  effected,  and  the  widow 
now  asks  that  her  costs  should  be  paid  out  of  the  share  allotted  to  her  t .e. 
not  out  of  the  life-interest  to  which  alone  she  is  entitled,  but  by  sale 
absolutely  of  what  has  been  allotted  to  her.  As  the  defendant 
is  the  immediate  reversioner  who,  on  the  plaintiff, s  death,  will  succeed  to 
this  property  as  heir  of  her  husband,  the  plaintiff  in  effect  asks  that  the  de- 
fendant should  ultimately  bear  her  costs  of  this  suit.  If  she  had  any  caso 
against  the  defendant  which  made  it  proper  that  her  costs  should  be  throwa 
on  him,  she  ought  to  have  had  the  question  raised  and  decided  before  the 
decree  was  passed.  It  is  not  in  every  suit  by  a  childless  Hindu  widow 
for  partition  that  it  can  be  taken  that  the  suit  is  for  the  benefit  of  her  de- 
ceased husband.  Partition  in  itself  is  in  no  degree  a  necessity  or  a  benefit 
to  the  deceased  husband.  And  if  the  widow  wishes  to  pay  the  costs  61  a 
partition  suit  which  she  has  brought,  by  sale  of  the  property  alloted  to  her 

(1)  3  K.  &  J.,  554. 
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and  not  merely  by  sale  of  her  own  limited  interest  therein,  she  must  make         1873 


out  a  distinct  case  of  necessity,  and  must  prove  that  she  was  driven  to  Eibtoeamint 
sue  in  order  to  protect  herself  and  her  husband^s  estate.  Dabsbe 

Attorney  for  the  plaintiff ;  Bahoo  KaUynath  MiUer. 


V, 

MlBTOONJOT 

DUTT. 


Attorneys  for  the  defendant :  Messrs.  Rogers  and  Remfry. 


Before  Mr,  Justice  M.arhhy  and  Mr,  Justice  Birch, 

BAMNIDHY  KOONDOO   and  another  (Jud-gment-ixebtobs)  v.  EAJAH        J373 
OJOODHYARAM  KHAN  (DECttBE-HOLDBR) .»  May  31. 


Fov>er  of  Mofussil  Courts  to  make  orders  in  poenAn  against  Tersons  not 
Forties  to  a  Suit— Order  for  Payment  of  Costs  on  Person  not  Party  to  the 

Suit,  and  after  Dismissal  ofSudL 

Baboos  Kailly  Mokun  Boss,  Bomesh  Chunder  Mitter,  and  Bhohany  Ofium 
Dutt  for  the  appellants. 

The  Adoocate-Oeneral  offg.  (Mr.  Paul),  Mr.  Wdo^offe,  and  Mv.  B.  T*^ 
AOan  for  the  respondent. 

The  facts  are  stated  in  the  j'udgment  of  the  ODurt,  whtch  was  delivered  by 
Mabkbt,  J. — In  this  case  it  has  been  established  to  the  satisfaction  of 
the  District  Judge,  upon  an  ^inquiry  instituted  by  him,  that  Bamnidby^ 
Koondoo  and  Byk&ntnath  Koondoo,  being  desirous  of  entering  into  a 
transaction  for  the  purpose  of  assisting  certain  persons  calledtho 
Bhooyasr  kt  establishing  their  claim- to  certain  landed  property  in  Mid- 
napore,  agreed  that  they  should  receive  as  a  consideration  for  so  doing  the 
half  of  any  property  that  might  be  recovered  in  the  suit;  and  in  order  to  carry 
out  this  arrangement,  purchased  from  the  Bfaooyas  at  a  nominal  sum  one 
half  of  their  interest  in  this  property :  but  the  Koondbos,  instead*  of  taking- 
a  conveyance  in  their  own  names  and  joining  with  the  Bhooyas  as  plaintiffs 
in  the  suit,  took  a  conveyance  in  the  name  of  one  Shama  Soondery,  an  in- 
digent member  of  their  f amily,and  dependent  upon  them  for  support :  and 
Ihey  caused  the  suit  to  be  brought  in  her  name  and  that  of  the  Bhooyas 
jointly.  The  District  Judge  has  found'  that  Shama  Soondery  was  thu» 
put  forward  by  the  Eoondoos  in  order  to  save  themselves  from  having 
to  pay  the  costs  of  the  suits  which  were  to   be  brought  to  establish 

*  Miscellaneous  Regular  Appeals,  Noa.   62  and    63  of  1873,  from  the 
orders  of  the  Judge  of  Midnapore,  dated  the  14th  February  1872. 
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Ojooduta- 
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the  claim  in  case  they  should  be  unBUCcesaftil.  The  District  Judge  is  fur- 
ther of  opinion  that  Ramnidhy  Koondoo  and  Bykantnath  Koondoo  are  the 
real  plaintiffs  in  the  suit,  though  acting:  in  the  name  of  Shama  Soondery. 
Upon  these  facts  being  established,  the  District  Judge  directed  that  the 
names  of  Ramnidhy  Koondoo  and  Bykantnath  Koondoo  should  be  added  to 
the  decree  for  cosfcs  which  the  defendant  had  obtained  in  the  two  suits 
brought  in  the  name  of  the  Bhooyas  and  Shama  Soondiiry  Dossee  under 
the  above  arrangement,  and  which  the  District  Judge  bad  dismissed 
Baving  had  the  depositions  taken  by  the  Judge  read  to  us,  and  having 
heard  the  arguments  thereon,  we  have  no  reason  whatever  to  doubt  that 
his  conclusions  of  fact  are  fully  justified  by  the  evidence. 

The  question  for  consideration  is  whether  the  District  Judge  had  power 
to  make  such  an  order  as  was  made  by  him'upon  these  facts  being  brought 
to  his  notice. 

Whether  or  no,  if  the  application  bad  been  made  whilst  the  suit  was  still 
pending  in  the  District  Judge's  Court,  theKoondoos  could  have  been  made 
liable  in  the  decree  for  costs,  we  need  not  now  determine,  Ko  doubt,  th» 
District  Judge  had  facts  before  him  which  showed  that  Shama  Soondery *8 
ownership  was  a  mere  fiction ;  that  in  fact,  as  put  by  Mr.  Woodroffe,  she 
was  no  more  a  reality  than  the  John  Doe  orRichard  Roe  in  the  old-fashioned 
English  action  of  ejectment,  and  possibly  it  might  have  been  considered 
that,  in  making  the  Koondoos  by  name  liable  for  costs,  he  was  in  reality 
only  drawing  up  the  decree  in  accordance  with  the  real  facts  of  the  ease* 
But,  however  desirous  we  may  be  to  support  the  District  Judge  in  check* 
ing  an  undoubted  fraud,  we  feel  unable  to  say  that  he  had  power  to  make 
Bueh  an  order  in  the  present  case,  because  when  that 'order  was  made,  the 
suit  was  no  longer  pending  in  his  Court.  The  record  had  left  his  Court, 
and  had  been  brought  up  to  this  Court  upon  appeal  atgainst  the.de^s'ee  dU. 
missing  the  suit-  Even,  therefore,  if  the  District  Judge  had  power  to  dmv 
up  a  decree  making  the  Koondoos  liable  for  costs  whiUt  the  suit  wm  stiU 
pending  in  his  Court,  it  was  clearly  impossible  for  him  to  do  so,  after  it  had 
been  carried  out  of  his  Court  into  the  Court  of  Appeal. 

It  was,  however,  contended  that  this  was  not  really  what  theJudge  intCTd^ 
ed  to  do ;  that  this  order  should  be  looked  upon  not  as  a  decree  or  as  part  of 
a  decree  against  parties  to  a  suit,  but  as  an  orber  made  in  pttMtatk  against 
the  Koondoos,  similar  to  the  orders  which  have  been  sometimes  made  in  th^ 
High  Court  on  the  original  side  againat  persons  not  parties  to  the  suit  to 
pay  the  costs  of  a  suit  which  they  have  promoted  or  instigated.  It  ia  iv>t  m^ 
pessary  for  us»  on  this  occasion,  to  examiee  accurately  upon  what  grooDili 
such  orders  are  made  by  this  Court.  The  general  principle  cannot  be  denied 
thaA  Courts  of  Justice  have  only  pc wer  to  de^  with  persons  brought  b«lor« 
them  by  regular  process  of  law,  and  thoy  have  not  power  otherwise  than  1^ 
such  process  to  summon  before  them  any  perscms  they  may  choose.to  ans- 
wer for  their  misconduct.  There  are,  no  doubt,  exceptions  to  this  prindple* 


Digitized  by 


Google 


VOL.  XI.] 


APPENDIX. 


39 


tach  M  the  power  u>  punish  what  is  called  "cont^sapt  of  Court,"  and  it  has 
been  considered  that  this  Conrt  on  its  original  Side  has  very  wide  powers  ' 
in  this  respect.  Bat  we  do  not  feel  justified  in  saying  that  the  Civil  Courts 
of  the  mofosail  have  these  wide  and  general  powers.  If  one  such  Court 
has  them,  all  must  hav^  them ;  and  we  l^ink  it  must  not  be  too  hasitly 
assumed  that  Courts  of  such  various  grades  have  all  preciselj  the  same 
wide  and  general  powers  as  are  possessed  by  this  Court.  No  authority  has 
been  produced  before  as  for  holding  that  mc^ssil  Courts  possess  pow<»r  to 
make  an  order  m  fcenam  against  persons  who  are  not  parties  to  a  suit  such 
as  the  Judge  has  made  in  this  case,  and  no  instance  has  been  shown  in 
which  such  powers  have  been  exercised.  Special  powers  to  punish  by  fino 
not  exceeding  Bs.  200  any  person  guilty  of  contempt  in  open  Court,  or  of 
undue  arrogations  of  the  authorHy  of  the  Court,  or  of  illegal  execution  of 
judicial  authority  in  his  own  cause,  were  conferred  upon  these  Courts  at 
their  foundation  (Itegi)lation  lY  of  1793,  s.  21),  and  these  powers  have  been 
since  slightly  extended  by  the  Legislature.  But  no  attempt  was  made  to 
bring  this  case  within  any  legislative  provision. 

It  was  also  contended  for  the  respondent  that  no  appeal  lies  to  this  Court 
against  such  an  order,  or  that  if  it  lies  at  all,  it  can  only  be  heard  as  part 
of  the  general  appeal  which  has  been  preferred  to  this  Court  against  the 
decision  of  the  suit  by  the  District  Judge ;  but  whether  an  appeal  lies  or 
no,  the  matter  having  been  fully  discussed,  and  the  order  complained  of 
httving  been  made  in  a  suit  of  which  the  record  is  now  in  this  Court,  we 
have  no  doubt  that  we  ought  to  set  it  aside ;  but  we  do  not  think  we  ought 
to  allow  any  costs ;  for  though  Ramnidhy  Eoondoo  and  Bykantnath  Koon- 
doo  have  suoceeded  in  setting  the  order  aside»  we  cannot  too  strongly  ex- 
press our  disapprobation  of  their  conduct. 


1873 


Eamnidhy 

EOONDOO 
V. 

Bajah 
ojoodbta- 

RAM  KOAN. 


Before  Sir  B.  Couch,  Kt,  Chief  Jtiatioe. 

In  ihb  Goods  op  BBINDABUN  GHOSE,  Dicbasbd. 

Court  Fees  Ad  (VII 0/1870),  Sch.  I.  art,  2-Pin(moidl  B,eeolution,  No.  2004 
\4ith  3uly  187 1 — AdminisircUion — Trust  Property. 


1878 
March  13. 


asit^r^ys 


The  following  case  was  referred  to  the   Chief  Justice,   under  s.  5  of  the 
Court  Fees  Act,  1870,  by  the  taxing  Officer .—  g^  ^^^ 

'^hndabun  Ghose  andBistodoss  Ghose  were  brothers,  and  were  joint  in  14B.L.R  186» 
estate.    Brindabun  Ghose  had  died  unmarried^  leaving  no  relative,  except 
Bistodoss  Ghose.  Bistodoss  Ghese  has  obtained  an  order  lor  letters  of  admini- 
itration  of  the  property  and  credits  of  the  decea8ed,consi8ting  of  a  half  share 

*'  (1)  of  moneys  in  the  Government  Savings  Bank»  deposited  in  the  name 
of  the  deceased ; 

"  (2)  of  Gkyrerament  seoorities  standing  in  the  name  of  the  deceased ; 

**  (3)  of  a  &mily  dweUing-house  and  small  oatstanding  dues. 
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1873  ''The  other   half  share  of  the  property   above  specified  is  claimed  by 

'  ^         Biatodoss  Ghose  as  belonging^  to  him. 

OF  BaiNDABUN     '^  '^^^  letters  o£  administration  will  enable  the  administrator  to  deal  with 
Ghosb.      the  whole  of  the  moneys  and  GK>Temment  securities  deposited  or  standing^ 
in  the  name  of  the  deceased,  and  not  only  ol  his  half  ahare^ 
"  The  question  submitted  for  deiermination  is 

*'  Whether  or  not  Bistodoss'  half  share  is  to  b»  treated  as  trust  property 
within  the  meaning  of  the  Financial  Resolutioa^  Na  2004,  dated  14th  J^ily 
1871  (1),  and  exempted  from  th&payment  ol  the  two  per  ceniwn  ad  vcdorenk^ 
fee  prescribed  by  the  Court  Fees  Act,  1870,  Seh.  I,  art>  2  P" 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J.— Bistodoss*  half  share  should  be  treated  as  trust  property^ 
and  he  exempted  from  the  two  per  centem  advolorem  te^ 


Before  Mr.  JusHeeVhemr  and  Wr.  Juei/ioe  MiUen 
1873       MONINDRO  CaUNDBR  SIRCJAR  (Plaintot)  v.  M0NBBRUIH>BE» 

■^*^y-  ^-  BISWAS  AND  ANOTHER  (D«Pi:NDANTs).» 

Landhfd  and  Tencmi—Sub^ienani^Excavaium  of  Tank^SuUfoK  BuBttara^ 
Uon  of  Land  ia  origi»al  stale  or  for  damages 

This  was  a  suit  to  compel  the  defendants  taresture  certain  land,  of  whicb 
they  wore  in  possession,  and  on  which  they  had  excavated  a  tank,  to  itsi 
former  state,  or  in  lieu  thereof  to  recover  damages  for   thd>  injury  done   ta 

the  land  by  the  excavatioa-  < 
Baboo  AtMkrvadro  Nath  Chatierjee  fOr  the  appellant. 
Baboo  Mohendro  lAll  MUter  for  the  responpents. 

•special  Appeal,  No.  Saaof  1873,.  from  a  d«oree  of  the  AdditipnalJadgeof 
Jessore,  dated  the  23rd  November  1872,    reversing  a  decree  of  the  Sabordinateb 
Judge  d  that  district,  dated  the  3Ut  Docember  187  L 

(I)  ^  In  the  zeroise  of  the  power  property  which  a  d)9ceased  person 

vested  in  him  by  s.  25  of  the  Court  was  possessed  of  or    entitled  to,  not 

•  ?  '   FeesAct,1870theGovemor-Generali8  beneficially,  but  as.  a  trustee  for  any 

pleased  to  remit  in  the  whole  of  Bri-  other  person  or  persons  ;     .    .    • 

tish  India  the  fees  chargeable  under  provided  that  this  remission    shall 

Sch.  I,  art.  2  of  the  said  Aet  in  res-  not  extend  to  cases  in  which  a  trus- 

pect  of  probate  of  wilUs  or  letters  of  tee  has  the  power  of  appointing  or 

administration,  in  so  far  as  soch  wills  otherwise  conferring  a  beneficiaJ  in-^ 

or  letters  of  admiaistratioa  relate  to  tevest  in  the  said  property  J  ^ 


Digitized  by 


Google 


VOL.  ^.]  APPENDIX  41 

'  The  cases  ol  Nanda  Kunuvr  Banerjee  v.  lehan  Chandra  Banerjee  (1)  and         IS*7S 
OopeekUhen  Qossam  v.  Sh&ihh  DawhU  Mean  (2)  were  cited  in  the  course  of    ^q^i^deo 
the  argament*  Cuundbk 

SlRCAK 

The  jadgment  of  the  Court  was  deHvered  by  Hovebbud- 

DKBN  Biswas. 

Phkjlk,  J.— In  this  case,  which  was  heard  hy  Mitter,  J„  and  myself 
two  days  af^,  it  appears  that  the  plaintiff  let  a  certain  piece  of  land  to 
Modhoosoodun,  one  of  the  defendants,  and,  by  the  terms  of  the  lease,  it  was, 
amongst  other  things,  stipulated  that  the  lessee  should  not  excavate  a 
tank  on  the  land. 

Modhoosoodun  sublet  the  land,  and  in  this  way  Jammeeruddeen  and 
Moneemddeen  became  the  tenants  actually  in  occupation  of  the  soil* 
They,  in  the  course  of  their  occupation)  excavated  a  considerable  space  of 
ground,  and  the  pkuntiff  brought  this  suit  against  them  as  well  as  against 
Modhoosoodun,  seeking  to  compel  the  defendants  to  restore  the  ground  to 
ts  former  condition,  or  in  lieu  thereof  to  obtain  damages  from  them: 

The  first  Court  was  of  opinion  that  the  acts  of  Jammeeruddeen  and 
Honeerudden  wero  in  contravention  of  the  terms  of  the  lease,  and  granted 
the  plaintiff  the  rolief  which  he  asked. 

On  appeal,  however,  the  Judge  was  of  opinion  that  Jammeeruddeen  and 
Honeeruddeen,  inasmuch  as  they  were  not  parties  to  the  original  lease 
granted  by  the  plaintiff  to  Modhoosoodun,  were  not  liable  in  this  suit.  He 
said  that  the  plaintiffs  romedy,  if  any,  was  against  his  lessee.  Accordingly 
he  dismissed  the  plaintiff's  suit  as  against  Jameeruddeen  and  Moneerudden^ 

The  plaintiff  appealed  specially  to  this  Court,  making  the  two  defendants 
Jameeruddeen  and  Moneeruddeen,rospond6nts,and  omittingModhoosoodun. 
We  have  thus  to  treat  the  case  as  if  it  wero  originally  a  suit  brought  by 
the  plaintiff  against  these  two  defendants  alone. 

It  seems  to  us  quite  clear  that  the  Judge  has  fallen  into  error.  The 
defendants  Jammeerddeenund  Moneemddeen  are  not  strangers  trospassing 
upon  the  land,  but  have  a  right  to  be  thero,  as  they  themselves  maintain, 
under  a  lease  which  they  have  obtained  from  Modhoosoodun.  They  cannot 
be  ejected  from  the  land  by  the  plaintiff.  But,  on  the  other  hand,  they  can 
have  no  moro  right  to  use  the  land  in  contravention  of  the  terms  of  the 
lease  than  their  immediate  lessor,  Modhoosoodun,  had.  They  are  bound  to 
know  whatwero  the  terms  upon  which  their  immediate  lessor  had  a  right 
to  hold  the  land.  If  he  has  concealed  those  terms  from  them  to  their  detri. 
ment,  it  is  possible  that  they  may  have  a  remedy  against  him.  But  it  would 
be  almost  monstrous  to  hold  that,  because  Modhoosoodun  had  given  over 
possession  of  the  laud  to  a  sub-tenant,  thereforo  the  plaintiff  would  be  de- 
prived of  a  direct  romedy  against  tho  wrong-doer. 


(1)  I  B.  L.  R..  A.  C,  91.  (2)  1  W.  B.,  156. 
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1873  It  Appears  to  ns  that,  if  the  plaintifE  makes  Out  by  evidence  that  the  acts 

which  he  charges  the  defendants  with  having  committed,  are  acts  done  in 

MoNi'tDRO    ^jygg^ij  q£  ^jje  stipulation  which  he  made  with  his  lessee  Modhoosoodnn,  he 

Sircar       has  a  right  to  have  the  assistance  of  the  Civil  Court  by  way  of  injunction  or 

V.  otherwise  for  the  purpose  of  getting  the  land  restored  as  nearly  as  may  be 

KoNBBRUD-  ^Q  i^3  formei*  condition.  In  other  words,  if  the  plaintiffs  caseis  made  out,the 

DEBN  BiawAB.  Q.^^  (ijj^pj.  jjj^  f^  jurisdiction  to  make  the  defendant  level  the  land,  or  in 

default  thereof  to  pay  such  money  by  way  of  damages  to  the  plaintiff  as 

will  enable  him  to  restore  the  land  to  its  former  conditTon  without  loss. 

We,  therefore,  reverse  the  decision  of  the  lower  Appellate  Coorty  and 
send  back  the  case  to  that  Court  for  re -trial  upon  Its  merits. 
Costs  will  abide  the  event. 
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AfiSOLlJTfi  IfiS^f  ATE  „.  .».    45^ 

S&e  fli!iDXJ  WiDo^i  E&f  Atfc  0^  AB  HsiiUSgB  Of  ntB,  Soir. 

ACCOUNT  ,  14A 

See  iLLBGiTiltAdY. 

ACQUITTAL 

See  VBRDidt  op  Jury  sst  abibb^ 

ACT-1849-XI,  s.  9 

See  Mandam08» 

' ^  1859— VJII,  8. 1 

See  JiBMOVAL  0^  HotJSB  Bt  Ori^bb  of  MAaiStRAflfi* 


See  Bes  JuAkAtd 
-,  8.  15 


8^  DfiCLARAtORY  t)BdRfi)$. 

fitec  SUMMONS)  SbrVicb  op* 


...     14 

»..    260 

ISS.4^ 

1?1, 203 

Atkp.  20 

-,  88.  9^,  246 -Injunction— Attaehfnsnt  in  EiMMion 


vf  Decree^^PrOtedilre.'} 

JKoY  LucHMi^UT  SiNOH  BaIIaDOor  V*  TflB  SbcreTarit   Of 

STAtB  POR  India          ...              ...  .*»             App.  2? 

->8. 98                   .,,               .»,  ,„               ^,.    373 


£fee  MAUoMEDAlf  Law. 

■     "» 8.  J  ly  *••  ...  »^«  «««       A 
See  Act  X  op  1859,  bs.  47,  56,  &  58^ 
,  8*  172                .;.               ...               ♦»,  M.    230 


jSee  Land  AcQurslTioN  Act  (X  op  1870),  ss.  30^  35k  

i  s.  203  ...  ^  ,*•  _vj^.  .149 

See  Act  XXIII  op  1861,  s.  11- 

-,  s.  230— Po««e«sio*t  ■—  jTiiZa  —  2/iwt^a£tdn.]    The 


defendarrt  purchased  in  1856  from  the  Officitl  Assignee  certain 
property  belotiKitig  t>  one  D,  in  1867  he  brought  a  suit  asainsb 
the  hcifs  of  D  for  posBesaion  of  tbe  property  purchased;  he  ob- 
tained a  decree  in  May  1B69,  under  which  he  obt^ned  ^ssessioa 
in  May  1870-  In  June  1870  the  plaintiff  filed  a  petition  under' 
8.  230,  Act  VIlI  of  1859j  allGijlng  that  he  had  purchased  the  pro- 
perty claimed  from  the  heifs  of  D  in  18B4r  and- had  been  in  posses- 
sion until  he  vfiis  ousted  by  the  defendant,  and  that  he  was  not  a 
p&r^y  to  the  tiuit  brought  by  the  defendant  in  1867.    Mdd,  thab 

6§ 
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Pago. 

the  title  of  tbe  defendant  was  barred,  more  than  12  years  having 
elapsed  from  the  date  of  his  purchase ;  and  that  the  plaintifE  was 
entitled,  on  mere  proof  of  frond  jSeKe  possession  and  that  he  was 
not  a  party  to  the  suit  by  the  defendant  in  1867,  to  put  the 
defendant  to  proof  of  his  own  title,  and,  on  the  defendant's  failiug 
t(^  prove  his  title,  to  be  restored  to  possession. 

B&INDA.BUN  Ghundba  Boy  V.  Tabachand  Bukdofadhta       ...    237 

ACT— 1859— Vin,  ss.  249,  284, 285,  &  286    ...  ...  ...      56 

See  Execution  of  Decbxe  out  of  Jukisdictiov  of  Coubt 
WHICH  fassbd  it. 


-,  ss.  304  -306  ...  App.  23,  &  ib:  Note 


See  Suit  m  Forma  Pawperie. 


-,88.376—378  ...  ...  ...    423 


See  Beyiew. 


,8.377  ...  .,.  ...  427  Note 


;See  Beviiw. 

^A  ...  ,««  ...  ••«        ZVO 

See  DscLABAToBT  Dkcbeb. 

-,8.23  el.  6  ...  ...  ^,  ...    434 

See  Bee  Judicata, 


■  ,  88.  47,  56,  &  68 — Suit  for  Ucni  -  Service  of 
Summons  on  Defendant  resident  in  another  District — Irregularity — 
Benf^mi — Ac^,  YIH  of  1859,  «.  119.]  In  a  suit  for  rent  under  Act 
X  of  1859,  service  of  summons  on  a  defendant,  whose  abode  is  in 
another  district,  bv  a  peon  from  the  Court  of  the  Collector  of  the 
dietrict  in  which  the  suit  is  brought,  instead  of  thi-ough  the  Col- 
lector  of  the  district  in  which  the  defendant  resides,  as  required 
by  8.  47  of  the  Act,  is  not  such  an  irregularity  as  vitiates  the 
whole  proceedings  and  renders  the  decree,  and  a  sale  in  execution 
thereoi,  void. 

jPer  jACKsbk,  J. — ^The  words  in  8.  56,  "upon  proof  ^  that  the 
summons  or  proclamation  has  been  duly  served  according  to  the 
provisions  o{  this  Act,"  refer  to  the  mode  in  which  a  summons  is  to 
be  served,  and  not  to  the  agency  by  which  it  is  to  be  served. 
A.  B.  Mackintosh  v.  Kally  Doss  Mullick 


-XIV,  8. 20  ...  ...  ...  ...      23 

See  Execution  of  Drcbeb. 


■i^l860— XliV.    See  Pbnal  Code. 


1861— XXIII,  8.  ll'-'Decree^Bepresentative^Act   VIII  of 

1859,  e.  203]  The  decree  of  the  High  Court  affirmed  under 
the  circumstances  of  the  case:  but  TieJd  (contrary  to  the  opiniou  of 
the  majority  of  a  Full  Bench):— Where  a  decree  against  a  person 
in  a  rcpresi  ntative  capacity  has  been  properly  passed,  and  pro- 
ceedings have  been  taken  under  it  to  obtam  execution  against  the 
party  in  his  representative  character,  he  is  a  party  to  tbe  suit  with 
respect  to  any  question  which  may  arise  between  him  and  the 
other  parties  relating  to  the  execution  of  the  decree  within  the 
meaning  of  Act  XXI II  of  1861,  s.  11. 

ChoWD&Y   WAilKD  An  V*  MusSAttUT  JUMABE       ..«  f..     149 
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ACT— 1861~XXIII,  8.  11  ...  ...  ...  ...      42 

8ee  ExscuTioN  op  Decbbb. 


XXV  AND  ACT  VIII  OF  1869,  ss.  308,  310,  &  311       ...        9 

See  Removal  of  House  et  O&dbe  of  Magistrate. 

-1863-V(B.C.).  8S.4&8    ...  ...  ...  ...    256 

See  Nazir,  Liability  of. 

-1865— XX  ...  ...  ..,  ...  ...    312 

See  Pleaders*  Fees. 

-1867— XXIV,  s.  15  ...  ...  ...  App.       6 

8ee  Illbgitimact. 

-1869— Vin  AND  ACT  XXV  of  18«1,  ss.  308,  310,  *  311         ...        9 
See  Ebmoval  of  House  bt  Obder  of  Magistraib. 


•  (B.  C),  s.  ^^—LvmitcUion — 8wU  for  Arrea/rB  efEmi 


— Fro  Formd  Defendnnt8'\ 
GuKGA  Gobind  Sen  v.  Gobind  Thundbr  Doss.      ...  Aj^.      31 

Prosonno  Coomar  Paul  Ohowdhuy  v.  Mvddsn  Mohun  Paul 
Chowdhry  ...  ...  ...  ...    App.  91  Note 

— 1870— VIT.    See  Court  Fees  Act. 

X,  ss.  30  &  35  ...  ...  ...  ...    230 

See  Land  Acquisition  Act. 
— 1871— Vin.    See  Registration  Act. 
—1872—1.    See  Evidence  Act. 
— X.    See  Criminal  Procbdutrb  Code. 


. 1873-ni  (B.C.).  8. 1  ...  ...  ...  .*•    250 

See  Mandamus. 

ADMINISTRATION...  ...  ...  ...  App.      39 

See  Court  Fees  Act  (VTI  of  1870),  Sea.  I,  Art.  2. 

■  BETTERS  OF  ...  ...  App.       6 

See  Illegitimacy. 

ADMINISTRAT0R.GB:NERAL...  ...  ...  App.       6 

See  Illegitimacy. 

ADMINISTR  \TOR.GBNERAL'S  ACT  (XXTV  of  1867),  s.  15  App.       6 

See-  Illegitimacy. 
ADOPTION.  ...  ...  ...  ..,     86.391,      171 

See  Hindu  Law.    See  Dbclaratobt  Dbcreb. 
AGENT      ...  ...  ...  ....  ...  App.      26 

See  Summons,  SERvicm  of 

AGREEMENT  TO  TRANSFER— Deed  o/  Sal^lSjedmentSpeot* 
fie  Performance^Breach  of  Contract— AUegaiions J]  Where  it 
was  agreed  between  A  and  B  that,  in  consideration  of  certaia 
proceedings  to  be  instituted  jointly  by  A  and  B,  and  payments 
to  be  made  by  Bt  for  the  recovery  of  certain  property  claimed  by 
A,  against   C,    A  would  make   over   the  half   of  the  property 
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Tepovered  to  P ;  but  4,  contrary  ^o  the  terms  of  the  a^'eenieAt 
.  without  the  consent  of  B,  compromised  his  clKim  vrttU  0,  and 
obtained  possession.  J?el(?,  the  agroemer.t  did  not  operate  a»^ 
transfer  of  the  property  to  B\  she  oouW  not  auo  toejec^  4. 

SemUe.—B'9  proper  remedy  was  a  suit  for  specific  performance 
or  for  damages  for  breach  of  the  contract,  to  supprt  which  it 
would  have  been  neoessary  to  allege  performance  of  her  part  of 
the  contract,  or  at  least  readiness  and  willingness  toper|orra„ 
bi^t  prevention  by  4» 

HaNEJ  B^oaoSOQNaKBB  DaSSBAH  V.  Is&OIi  CHyNUER  DUTT         ..,        Sift 

ALIBNATIOI^  .^    337  Note; 418  Note 

See  Sebait.  See  HiNuy  La^. 

BY  FATHER , 3^7 


See  HiNBU  Law. 


See  BiKVV  Law, 


,S DIT  BT  SON  TO  SET  ASIDE     App, 


— .~— ^WIDOW  .,.  ..,  ...  ii^4ia 

Sea  HnrDu  Law. 

AUMONY,  NON-PAYMBN'T  OF  —Attachmetii  cf  Besprmdeni— 
Ineoheni  Actfll  Sf  12  Fte/.^  c,  21),  e,.  4a  ^l^eiiiio%  ij^  Lteol^ 
vency.'] 

GaoME  V.  Gkoeoe  .,.  ,.,  ...  a  pp.       a 

ALLEGATIONS         ...  ...  ..,  .,.  ...      3a 

See  AORBBMBNT  TO  THAKSFBR. 

AMENDMENT  OP  DEGREE  .„  .,.  .^,    353^ 

See  DiCBEE,  ErbcA  JVx 

AMOUNT  CLAIMED  ...  ,„  .^.  ...    3^ 

See  MaqomeMn  Law, 

APPEAL     .,.  ...  ...  ...  33;  230;  363;  42a 

See  Com  op  Crtmtnal  Prqcbixurr  (  Aot  X  of  1872 ),  s.  228. 
iSfee  Lanp  AoQuiamoN  Act  (X  of  1870)^  ss.  30»  35, 
See  D»oi^B»,  E,RB,QK  in.    See  Review. 

ABEilABS  OF  RENT.  SUIT  FOR  ...  ,^^  Apn.  ai 

See  Bengal  Act  YIII  op  1869,  s.  29,  ^^    ^ 

ARBIBJST.  WARRANT  OF         ^^^  g 

See  High  Ooukt.  Powbes  or.  ' 

ASSAM      ...  ...  ...  ...  ,o(. 

See  Hindu  Law.  "•    ^"^^ 


ASSESSORS    AND    JUDGE,   DIFFERIJNOB    OF    OPINION 

BETWEEN  ...  ...  _  ^  2301 

See  I4AND  Acquisition  Act  (X  op  1870;,  ss.  *30,  35,     "' 

A.TTACHED     PROPERTF,     FAILURE    TO    RETURN      ON 
•  SATISFACTION  OF  DECREE  ,„        -^J^iukjn.     uJM 

^<^(J  NA2IB,  LlABILITT  OF.  '"  "•     ^^ 
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ATTAOHMBNT  IN  EXW>UTI(W  OP  DECRBB      ..,          App.  27 
See  Act  VIII  of  IB,"^  ss.  92,  246. 

^   ■:iM,.,. ^OF  PROPBRTY  IN  ESEOUTION  OP  EKEOREB  26ft 

See  Nazir,  Liabjllity  of. 

-OF  RESFONDBJ^T          ...               .,.           App.  2 


See  AiauoNT*  Non-payubnx  of. 

AUCTION-SAWS,  PURCHASER  AT         ...  .m  ...      *^ 

See  GiUTWAi,, 

RAIL^  ORDWR  POR...  ...  ..,  ...  App.       a 

See  Hi©H  CoVHT,  Powwls  of. 

BASTARB*a  ESTATE.  RIGHT  TO  ...  .«  ...    144 

See  Il4<bcsitikacy. 

BENAMI  ...  ...  U5ft 

&0  Ac?  X  OF  18591,  83,   47,  56,  &  58,    See  IKeCutioji 

OF    DkQR£K    out    04r      JyUSSfttCTlOil    Of    COUBI     WHICH 

yAssBD  rr^ 

BENGALI  BILIa  OF  SALE        ...  ...  ...  ...    45d 

See  HtNDTJ  WiPow>  Est^ts  of»  as  BsiHegs  of  ksb.  Son. 

BOND  ...  ...  ...  ...  ...  138  Not© 

8oa  Inteebst,  Ratb  of. 

^PAYABLE  BY  INSTALMENTS  ...135,.  XSX  Note,  X3aNo^ 

See  Ihtbrbst,  .  Katb  of. 

BOUNDARY— ^wat-ian  Proprietors— ^Oustofrk^Proof^Beg^  XI  of 
1825,  a.  2. J  The  plaintiffs  sued  ta  obtain  possess ipn  of  tand.  o  i 
the  grooud  o£  the  eicistence  ot'  a  custom  in  the  distriot  that  where 
land  whicb  h^  once  been  alluvial  lies  between  two  branches  of  a 
river,  or  two  rivers,  a"d  frqiu  time  to  time  the  volume  of  water 
fibifts^  so  that  alternately  one  of  those  chanjaels  ia  deep,  and  the 
other  Im  f ordable,  theu  the  whole  oJE  suohiniermediate  land  beleHgei 
to  the  land-«owner  on  the  side  of  the  channel  whiph  at  iMiy  given 
tuAe  is  f  ordable.  lield  (without  deciding  wheth  r  such  a  custom, 
{alls  withiu  &  2,  Reg.  Xi  oJ£  1825),  no  clear  aud  defiiuto  usage  had 
been,  established. 

A  Quctu^ting  boundary  betweeii  zillas  does  not  necensarilj 
^fCect  the  rights  of  Jauded  riparian  proprietors. 

An  ihramama  between  two^ejoftindars  as  to  the  mode  of  deter- 
xuinipg  the  boundarieaof  their  estates,  in  thocveutof  obangesin 
the  channel  of  a  ri^er,  oaiinot  hind  persona  claiming  under  one 
with  whom  the  perpetual  settlement  waasubaequctntiy  nvtde  as  to 
the  lands  in  his  po-'session,.he  being  a  stranger  to. that  ikramatna. 
Baboo  BisaKssQJKNATa  v.  Mahajumh  MoHMsoa  Bvx  Sing^ 
Bahaooor  .»,  ,,.,  ...  .,,    365 

BURDEN  OF  PROOF  ...  ...  ...    193^  201  Note 

See  Hindu  Law. 


See  Malicious  Prosbcvxion. 

OASE  ON  THE  PLEADINGS    ...  ...  ...  ...    391 

See  Hindu  Law, 


Digitized  by 


Google 


Ti  QSNEBAL  INDEX. 

OASB  BBPEBRBD  AT  BEQUEST  OF  PARTY         ^  .„    415 

See  SmalIi  Cavbb  Court  Bbfj^rence. 

CAUSE  OP  ACTION  ...  ...  cc  *..      7S 

See  CoNTBi»f7TiON,  Suit  fob. 

OEBTIFICATB  OP  NON-EXECUTION     ...  ...  ^      5ft 

See  Execution  of  Deceee  out  oP  Jctbisdiction  oi^ 

GOUET  WHICE  PASSEIX  IT. 

CIVII4COURT,  JURISDICTION  OP         ...  ...  ^       d 

See  Removal  os  House  by  Ordeb  ow  Ma^istrati^ 

PROCEDURE  CODE.  See  Acts  Yin  of  186^  and  XXIII  or  186U 

COMMISSION  TO  MOOKTEAR  ...  .^  ^    3ta 

See  Plbaderb'  Fees.  * 

COMMISSION  TO  CUSTODY  WITHOUT  E.YIDKNOII 

TAKEN  ...  ...  ..*  •..  App.  S 

8ee  HiGB  Court,  Powers  of. 

COMMON  OBJECT  ...  ...  -^    342 

See  Penal.  Cowj  (Act  XLV  o»  1870)^  s^  149»  &  s.300, 

EXCEPT.  ^ 

COMPENSATION  ...  ...  ...  ...    280 

Bee  Lanix  AcQUissciox  Act  (X  oi  1870)*  BSvdO>35^ 

COMPROMISE  ...  .,.  «.  ...    37S 

&e  Maqomrdah  Law. 

CONSilNT-BEOREE  ...  ...  ...  .«    4i5» 

See  HmDu  Wiikmk,  Ebtaxb  of^  a»  Hesbsss  o»  bcbc  Seiu 

,— . OF  SON  ..^  ^  ..,  ..^    397 

SodHiKnu  Law; 

,■    .  ,  ORDER  MADE:  BY  .^  ...  .^      6t 

SaS  ElUCUTION  «E  DBCBEB;. 

CONTRACT,  BREACH  OF  .^  «.  ...     36 

£fee  Agreement  to  transfer^ 

>YOra  ...  ...  ...  .^    I29» 

See  Hindu  Law. 

CONTRIBUTION,  SUIT  TO^—Oauwofadion.^  The  m«re  exist- 
ence  of  a  decree  against  one  of  several  joint  debtors  does  not 
afford  groand  for  a  suit  for  oon^ribntion  n  garnet  tile  other  debtors.. 

Bam  P!BBfiHAi>  S&roH  ▼;  Nebrbhot  Siifoa  ...  ...     7^ 


Wrong  dfoers^^Gtosta — Ikimage8,'\ 


The  plaintiff  and  defendants  jointly  opposed  and  prevented  the 
ameen  of  a  zemindar  from  measuring  certain  laiwds^  The  zemin^ 
dar  thereupon  brought  a  suit  against  tbomi  to.  have  his  ri^ht  to 
measure  declared,  and  obtained  a  joint  decree  with  costs.  In  exe- 
cution of  the  decree  Icr  cost-s,  the  property  of  the  pTahitiff  wa8 
attached,  and  he  solely  paid  the  whole  amount  due  for  oosts.  Tho: 
plaintiff  now  sued  the  defendants  for  coatributioa* 
Held,  that  such  a  suit  would  lie. 

KUTTEE  SiBJDAB  y.  SaJOO  POBAMAXICK  ....  ...     34& 
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COSTfl— flttwii*  Widow^ParHU<m  Suit,']  In  a  siiifc  by  a  ohildle«« 
Hindu  widow  for  partition  of  lier  late  hnsband^s  estate^  from 
which  she  alleged  that  she  had  been  ejected  by  the  defendant  the 
reversionary  heir,  the  widow  consented  to  a  decree  for  partition^ 
whereby  a  moiety  of  the  property  was  allotted  to  her  lot  the  estate 
of  a  Hindu  widow,  and  the  parties  were  ordered  to  pay  their  own 
oo&ts  respectively.  There  was  nothing  in  the  decree  to  show  that 
the  defendant  had  been  guilty  of  any  misconduct,  or  that  there 
was  any  ne'^essity  for  the  suit.  An  application  by  the  WidoW^that 
her  costs  of  salt  might  be  paid  by  the  Sale  absolutely  of  the  share 
allotted  to  her  was  refused. 

KitfOoiLAitnrt  DossBEtfi  ttntxooirjot  Dutt        •»»  App.  35 

— — .  ...  ...  ...  ...     346 ;  375  i  415 

S^e  ConT&ibutiok»  StiiT  for.  See  MAm)ltEDAN  LaW.  £fee 

^MALL  OaUSB  CoUBT  ItxPBABNCX. 

OPPOSITION  ...  ...  ...  .,,    254 

See  Insolvent  Act  (11  &  1*2  Viot.>  c.  21)«  b.  5. 

BVERAL  RESPONDENTS  .».  ...    158 

See  Res  tudicdia. 
— ,    OBDEB   FOB   PAYMEST   0«*,    BY   PBRSOl*   IfOT 
PARTt     TO     SUIT     AND    AFTER     DISMISSAL    OF 
SUIT  ...  ...  ...  ..»  ...  App.      3? 

8w  MoftissiL  OoOeT)  Powees  of. 

COUNSEL...  ...  ...  ...  ...  App.      33 

See  Insolvent  Act  (U  &  12  Vict.,  c.2l)  s.  36. 
COUBT  FEES  ACT  (VII  of  18^0)  ...  ...  ...    370 

See  Stamp  Dcty. 

■  ■■ ■■  ■  f  ScH.  1|  Aet.  2«-^Ji«awc*aZ B«»o» 

loiion  No,  2004,  \Uh  July  1871— Adntiniatraiion — Trust  Ft  operty,^ 
In  THB  Gk)0D8  OF  BaiNDAEitN  Ghosb,  Dbcbased  ...  App.      39 

CBIMINAL  PBOOKDUBB  CODE  (Act  X  of  1872).  ss.  64.  142,  297, 

389,390,391,398  ...  ...  ...  ...  App.        8 

See  High  Couet,  Powees  of. 

.  ■ ~     » 8. 228— Ifo^- 

trtUe'^S'ttmmafry  Trial— Appeal.']  If  on  appeal  from  a  summary 
Trial  undeir  Chap.  XVI II  of  the  Gritninal  Procedure  Code,  the 
eyideuce  before  the  Judge  is  not  sufEcient  to  reasonably  satisfy 
him  that  the  prisoner  has  been  ]*ightly  convicted,  he  ought  to 
acquit  him. 

Ths  QuEEE  V.  KuEBAJ  Mullah        ..«  ...  ..»      33 


ss.  263,  271,  287, 


&  288    ...  ...  ...  ...  •«•  ...      14 

See  Yeedict  of  JuBt  set  aside. 

»  '     ■    '■ ■■'■   ■ -,  •.  280— ^n- 

hanceineni  of  Sentence.'] 

Tab  Qxxebn  v,  Goojese  Pandat  ...  ...       App.       3 

— ~ — ' — : ,  SB.  308,  310,  311       9 

See  BEiioVAL  of  HoUse  by  Oedke  of  Magisteate. 

,  ss.  332^333,334, 


&  bSO—Mode  of  recording  Evidence.] 

KlUCZTEA  MONEE  DaSB££  T.  SeEENATH  SiECAB,  •••  App. 
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CROWN,  NONxASSERT^ON  OF  CLAIM  Bt  ...  ...    144 

See  IlleoitiihacV. 

CUSTOM    ..^  %%»  •%«  ••»  •..  »u '  86v 

See  fiol^liDiJit.. 

DAMAGES..  ...  ...  ...  .».  .„    $45 

/5ee  Contribution,  Suit  roB. 
—-——V  LIQUIDATED       ...  ...  ,..  ...    135 

See  lNTEBjeBT»  Bate  of^ 
-     — ■ ,  SUIT  FOR  ...  ...  ...  ,..       9 

See  BehoVal  of  fiousB  bt  Orbbr  b^  MaoistbAtx. 

-OR  FOR  RESTORATION  OF  LAND  TO 


ORIGINAL  STATE  ...  ...  ...  App.      40 

See  LANDLQRt)  kM  T^HANt. 

DBBtJTTfiR  PROPERTY  ..,  ...  ...        '   W  ^m 

DECISION  BY  DBPU  IT  COLLECTOR  ...  ...  ...    43* 

See  Bee  Judkilfiu^ 

DBOLARaTORY  DECREE  -Act  VHtof  1859.  #.  15-**B/6mlaHt- 
GuarAian — Minor— Adoption— Sildras.']  A  declaratory,  decree 
cannot  be  made,  Unless  ti>e  plaintifE  would  be  entitled  to  cohse- 
qucntiai  relief  if  he  asked  fol^  it.  It  is  discTiBtionary  With  a  Court 
to  grant  a  declaratory  decree^  and  the  Courts  in  India  ought  tb  bd 
most  careful  in  eiettising  such  discretion. , 

A.  wido\f  of  a  Hindu,  sited  B  as  father  ahd  guardian  of  C  to 
have  it  declared  that  the  deeds  executed  by  A  and  B,  one  of 
giving  0  In  adoption,  \he  other  of  receiving  liim  in  adDplton,  WWe 
hull  and  void)  on  the  ground  that  they  were  a^eements  to  give 
and  tako  In  adoption,  and  that  JB did  not  give  his  son  according  to 
ttgtieement.  hM  (reversing  thB  decision  bf  the  Ctwirts  beloW)> 
that  stich  siliit  was  not  maintainable. 

Qnmre, — Whether  religious  certtttionies  are  necessary  to  make 
an  adoption  valid  among  Sndras  f 

SrBBNARAIN  MiTTBU  1^.  ^^EK£ttUTTT  KisH^N  BoOtdbrt  Dabsbb    171 

■" — — — — — TAmitatton*^ 

PdyfHent-^ActXoflSb^—Ffihancement']  A  declaratory  decree 
may  be  made  only  where  the  declaration  of  right  may  be  the 
foundation  of  relief  to  be  got  somewhere.  Thus,  a  suit  to  establish 
a  title  to  land,  with  a  View-to  taking  prot;eedings  in  the  Collector's 
(>ourt  under  Act  X  of  1859  to  enhance  the  rent>  is  one  in  which 
a  declaratory  decree  may  be  made. 

The  Judicial  Committee  will  not  on  light  grounds  interfere 
with. the  exercise  hy.a  High  CoUrt  oiits  discretion  in  granting 
a  declaratory  ctccree,  the  suit  being  one  in  which  a  aeclatutory 
decree  may  be  mad«.  . 

Sadut  Ali  Kh*n  v.  Kha/sh  AbdooL  Gurnet,  and  KHAjfcU 
Abdooi.  GtNNBY  V.  HussAittJt  ZaMooruDookissa  "  KttANtnr   180^ 

DECREE  ...  ...  ...  ...  ...  ...    149 

See  Act  XXTTT  of  1861,  s.  II. 

— —  AGAINST  SEBAlT  ...  ...  ...  ...    332 

See  S^BAiT. 
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DECREE,  AMENDMENT  OP    ...  ...  •••  ....    363 

See  Dbcrbb,  Eubor  in. 


Power  of  correcting  Error  inJ] 


ZuHooE  HossBiN  v.  MussAJiuT  8ybj)un  ...  367  Noto 


Power  to  o/mend.'] 


Chowdhry  Goluck  Chundbr  v.  Cuowdurt  Gumga. 

Narain  ...  *.  ...  ...  368  "Note 

-BY  CONSENT  ...  ...  ...  ...    459 

Sm  HiiiDu  Widow,  Ebtatb  of,  as  Hbirbbs  of  hir  Sou, 


,  ERROR  IN — Power  to  amend  Decree — Miatdke —Appeal^ 
Iteview.']  A  obtained  a  decree  for  costs  in  a  suit  brought  by  B 
wainst  A,  and  the  decree  was  confirmed  on  appeal  to  the  High 
Court  on  I8th  June  1869.  On  13th  December  1871,  A  applied 
lor  execution  of  the  decree,  but  it  was  found  that  the  decreo 
omitted  to  specify  from  whom  A  was  to  obtaiaa  his  costs,  and  it 
was  hold  that  no  execution  could  be  taken  out  under  the  decree. 
A  therefore  applied  to  the  Jud^e  who  passed  the  original  decree 
to  amend  the  decree,  and  the  decree  was  Mnended  on  2l8t  August 
1872  by  inserting  B  as  the  party  who  wa^  to  pay  A' 8  costs.  A 
then  made  a  fresh  application  for  execution,  which  was  allowed* 
Seld,  that  the  Judge  had  power  to  amend  the  decree  notwith« 
standing  it  had  been  appealed  from  and  confirmed  by  the  High 
Courts  and  such  order  was  appealable. 
Chowdhrt  Goluck  Chunder  v.  Chowdhbt  Gunoa  Nabaiv 


,  EXECUTION  OF       ...  ...  ...     .        23,     42 

See  Execution  of  Dbcrbb.  * 

,  FORM  OF  ... 

See  Mahombdan  Law. 

DEED  OF  SAL0       ... 

See  AeRBBMBKT  to  TRANBF B1. 

DEFENDANT 

See  Declaratory  Dfx;reb. 

PRO  FOUMA 

See  Bengal  act  YIII  op  1869,  s.  89, 

DEPUTY  COLLECTOR,  DECISION  BT  , 
See  Bee  JudieaiiK 

DIFFERENCE  OF  OPINION  BETWEEN  JUDGE  AND 
ASSESSORS    ... 


DOCUMENT,  UNHEGI8TWKED 

See  SquiTABLB  Mortoagb. 

DOWEB 

See  Masombdak  Law. 

EJECTMENT 

See  Aorbbhent  to  transfer;. 

ENDOWED  LANDS  ... 

See  Hindu  Law. 
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Paffe. 
ENHO'CEMENT       ...  ...  ..,  ...  ...    203 

See  Declakatory  Pecree. 


-OF  SENTENCE  ...  ...  App. 


See  Criminal  Procedure  Code  (Act  X  of  1872),  s.  280. 
EQUITABLE  DOCTRINE  OF  Sr^.CRET  OWNER-HIP  ...      4« 

See  Vendor  and  Purchaskr. 


'MORTGAG'E^Unregisiercd  Bocument—Evidmce  Act 


{I  of  1S72),  8.  n-^Eegistration  Act  (VIII  of  \S7lh  8,  17.]  The 
defendant  deposited  certain  title-deeds  ^^ith  the  plaintiff  as 
security  for  the  repayment  of  Rs.  1,200  lent  him  by  the  plaintiff 
at  the  time  when  the  deposit  was  made.  On  the  evening  of  the 
same  day,  the  defendant,  by  way  of  further  security,  gave  to  tl«e 
plaintiff  a  promissory  note  for  the  amount  of  the  loan,  and  en- 
dorsed thereon  tl>e  following  memorandum :— "For  the  repaymetit 
of  the  loan  of  Ks.  1,20«)  and  the  interest  due  thereon  of  the  with- 
in note  of  hand,  I  hereby  deposit  with,"  the  plaintiff,  '*  as  a  colla- 
teral security  by  way  of  equitable  mortagage,  title-deeds  of  my 
property,"  Ac.  jffefif,  that  the  memorandum  did  not  require 
registration. 

The  equitable  mortg^e  wfts  complete  without  the  memoran- 
dum ;  the  memorandum  was  not  a  writing  which  the  parties  had 
made  as  the  evidence  of  their  contract,  but  only  a  writing  which 
was  evidence  of  the  fact  from  which  the  contract  was  to  be  inferred. 

Kbdarnath  DuTT  V.  Shamloll  Khettry  ...  ...    405 

EQUITY  TOA  SETl^LEMENT,   WIFE'S...  ...  ...    144 

See  Illegitimact. 
.BSOHBAT ...  ...  ...  ...  ...    14i 

See  iLLBaiTIMACY. 

ESTATE    GIVEN    TO    BE    HELD    IN  SEVERALTY   ABSO- 
LUTELY             ...               ...               ...               ...  ...    459 

See  Hindu  Widow,  Estate  oe,  as  Heiress  of  her  Son. 

ESTaPPEL                 ...               ...               ...               ...  ...    144 

See  Illbgitiicacy. 

IJ'V^MINOE                 ...               ...              ....               ...  ...    321 

See  Malicious  Prosecution. 


'Judgment  in    Rem— Ze^t^mwici/.]]    In  case    of  disputed 
succession  to  a  raj.  A,  one  son  of  the  Raja,  deceased,  was  put  into 

Eossession  under  Act  XIX  of  1841,  and  a  suit  brought  against 
Ito  on  behalf  of  another  infant  son  P,  failed  on  proof  of  the 
legitimacv  of  A,  A  third  son  0  now  claimed  to  be  entitled 
against  A's  son,  on  the  ground  that  A  was  illegitimate,  or  was 
the  offspring  of  an  inferior  marriage.  Held,  tlie  decree  in  the 
former  suit  was  not  a  bar  to  the  further  prosecution  f  f  this  suit, 
nor  would  it  have  beou,  had  the  issues  in  the  two  suits  been 
precisely  the  same. 

Cttcere.— Does  there  exist  in  India  (exclusive  of  the  particular 
j^risdictioiis  which  are  exercised  by  the  High  Courts  in  matters 
of  probate  and  the  like,  and  which  in  the  case  of  war  might  be  ex- 
ercised in  maters  of  prize)  any  Court  capable  of  giving  a  judg- 
ment in  rem  ? 

JuGRNDRo  Deb  Roy  Kut  v.  Punindro  Deb  Roy  Kut        ...    244 

,MODB  OF  D;EaLING  WITH  ...  ...  ...      86 

See  fliMDu  Law. 
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EVIDECTCE.  MODE  OF  UEOORDTNG    ...  ...  App.        5 

See  Criminal  Froceduhb  Codb  (Act  X  o?  1872),  S8. 332, 
333, 33J.,  &  530. 

_,  NEW    ...  ...  424  Note,  427  Note,  42S  Note 

Sec  Review. 

OF  TITLE  _  .„  ...  ...    434 

See  Res  JuAvoata^ 

,  TAKING  DOWN...  ...  ...  ...    230 

See  Lajjd  Acquisition  Act  (X  of  1870),  ss.  30,  35. 

,  WEIGHT  OF        ...  _  ...  .,.      86 

See  Hii»BU  Law. 

,  ACT  (I  of  1872),  8.  91  .^  .^  .„    405 

8e&  £QViTArBL£  AIohtgagb. 

EXAMINATION        ...  ...  ...  .«  App.      83 

See  Tnsoltb^'T  Act  (11  &  12  Vict.,  c.  21),  s.  36. 

EXECUTION  OF  DErREE,  ATTACHMENT  IN     ...  App.      27 

Se*^  Act  VIU  of  1859,  ^s.  V2.  246. 

^ OP  PROPEETY 

IN         ...  ...  ...  ...  ...  ...    256 

See  Nazib,  Liability  of. 

'Limitalion'-Act  XIV  of  1859,  e.  20  ] 


An  execation-sare  was  stayed  by  consent  for  two  months,  and  the 
execution -suit  was  struck  ofiE  the  file.  During  such  period  the 
execution-creditor  applied  to  the  Court  to  restore  his  execution- 
suit,  and  to  pay  to  him  certain  moneys  «n  deposit  in  Court  to  the 
credit  of  the  judgment-debtor  in  another  suit,  alleging  that  be 
(the  execution-creditor)  had  attached  them  ;  but  it  turned  out 
that  he  had  attached  them  in  another  suit.  Held,  the  application 
being  hoiidjide,  the  period  of  limitation  began  to  run  from  the* 
date  of  the  disposal  of  the  application  by  the  Court. 

Ror  Dbunpct  Singh  Roy  Bauadoor  y  Mudhomotsb   Dabia     2S 


'Sale^  Separate  Sui(^ 


Act  XXIII  of  1861,  «.  11.]  A  sued  for  possession  of  cert'da 
lands  to  which  he  allege<l  he  was  entitled  as  wussee  (executor) 
under  a  wusseeutnamah  (will),  and  which  B  had  fraudulently, 
durinjr  the  minority  of  himself  and  his  brother,  caused  to  be  put 
up  for  sale  under  a  decree,  the  execution  of  which  was  barred  b^ 
lape  of  time.  B  had  become  the  purchaser  at  such  sale.  Held, 
that-a  suit  would  not.  lie  for  the  purpose  of  having  it  determined 
thitt  the  execution  of  B*8  decree  was  barred. 

.   NOJABUT     A  LI  CuuWDhY     V.    SH£IKH    MoflA     Bx7S8BER00LAH 

Chowdry     ...  ...  ...  ...  ...      42 

-OUT  OF  JURTSDICTtON  OF  COURT 


WHICH  PASSED  IT-  Sale  of  Estate  partly  within  and  pari  ^ 
without  the  Jurisdiction —  Civil  Procedure  Code  (Act  V III  of 
ISQ9).  88  249,  284,  285.  4'  286— "  Par^  of  an  Estate'*— CeHificate  of 
Non-execution — Jurisdiction^  Nomin  al  Pwrehasei" — Benami— Non^ 
joimlerJ]  A  money-decree  was  made  by  the  Judge  of  the  24-Per- 
gunnabs  against  a  mortgagor  who  was  possessed  of  property  in 
the  24-PergttnnRhs,  and  also  of  an  estate  called  KIsmut  Kosdahai 
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18  xnofozahg  of  which  lay  in  Zillah  24-Fergannaht,  and  42 
mouzahs  in  Zillah  Nnddea.  The  whole  estate  was  entered  in 
the  taujih  of,  and  the  Government  reyenne  was  payable  in,  the 
Collectorate  of  Nnddea.  I'he  Judge  of  the  24-Pergnnnaiis,  with« 
out  selling  the  property  of  the  judgment-debtor  which  was  within 
his  jurisdiction,  transmitted  a  certificate,  under  n.  285  of  the 
Civil  Procedure  Code,  to  the  Judge  of  Nuddea,  stating  that  no 
portion  of  the  amount  of  the  decree  had  been  realised  by  the 
Court  of  the  24.Perffunnahs.  Thereupon,  Kismut  Eosdaha  was 
attached  and  sold  by  order  of  the  Nuddea  ^Oourt.  In  a  suii 
brought  against  the  purchaser  for  possession  of  the  18  mousahs 
lying  in  the  24-Pergunnahs  by  a  person  who  claimed  to  have 
bought  the  right,  title,  and  interest  of  the  judgment-debtor  in 
those  mousahs,  but  who  in  fact,  was  not  the  rei^  purchaser : 

Held,  that  the  suit  ought  to  have  been  dismissed,  because  of  the 
non- joinder  as  plaintiff  of  the  real  purchaser. 

MM  further,  that  "  part  of  an  estate"  in  s.  249,  AotYlII  of 
1669.  means  an  aliquot  part  of  an  estate. 

i[eld  also  that*  although  the  Court  of  the  24-Pergannahs  strictly 
ought  not  to  have  granted  the  certificate  until  the  property  in 
the  24-Pergunnahs  had  been  sold,  the  error  in  so  doing  did  not 
make  the  oeritficate  void,  or  avoid  the  proceeding  in  the  Nuddea 
Court,  Kismut  Eosdaha  being  substantially  in  the  Nuddea  District. 
The  Maharcuah  of  Burdwa/nv,  SreenarainMiHer  commenUAaa. 

EaLLT  FEOSOKO  BoSI  v.  DiNOlfATH  MULUOK        ...  ...        56 

EXECUTION  OF  DECREE  "BevmM-saleaetaside-BefmhdofFwr^ 
e^of e-money.]  In  execution  of  a  decree,  At  the  decree-holder, 
caused  the  right,  title,  and  interest  of  B,  the  judgment-debtor,  in 
certain  surplus  proceeds  of  revenue-sale  then  in  the  hands  of  the 
Collector  to  be  sold,  and  0  became  the  purchaser  thereof.  On 
confinnation  of  the  judicial  sale,  A  took  out  from  the  Court  a  por- 
tion of  the  amount  paid  by  0  in  satisfaction  of  his  decree.  The 
balance  was  taken  out  by  other  decree-holders  in  satisfaction  of 
their  decrees  against  B.  B.  instituted  a  suit  for,  and  obtained  a 
decree,  setting  aside  the  revenue-sale.  0  applied  to  the  Collector 
for  paym«:it  to  bim  of  the  surplus  proceeds  of  the  revenue-sale, 
but  was  refused  on  the  grouod  that  the  sale  had  been  set  asidew 
In  a  suit  brought  by  6  against  A  and  B  for  recovery  of  the 
amount  paid  by  him  for  the  purchase  of  the  surplus  proceeds  d( 
the  revenue-sale : 
Held,  that  B  was  liable  to  refund  the  amount  and  interest. 
Soudaminee  Chowdrain  v  Krishna  Kiahore  Poddar  distinguished. 
BissESSTJR  Lall  Sahoo  V.  Bamtuhul  Singh  ...  ...    121 

t  '  '— Variation —Order  made  by  Consent  A 

The  High  Court,  on  appeal  from  a  judgment  of  the  Aecorder  of 
Kangoon,  directed  that  an  account  should  be  taken  between  the 
parties,  and  that  in  default  of  payment  of  the  amount  thereby 
tound  to  be  due  from  the  defendant  to  the  plaintiff  within  three 
months,  a  sale  of  the  mortgaged  property  should  be  effected.  On 
the  l8th  March  1872  an  order  was  passed  by  the  Beconler  of 
Bangoon,  which  was  an  follows .— "  By  c<»isent  the  property  sub- 
ject to  the  equitable  mortgage  to  be  given  up  to  the  plaintiff  in 
satisfaction  of  all  claims  and  demands  against  the  defendant  under 
the  decree  of  the  High  Court.*'  On  the  3rd  July  1872  the  Be- 
oorder  directed  the  defendant  to  execute  within  sii  days  a  convey, 
ance  of  the  mortgm^ed  property  to  th^  plaintiff.  On  the  11th 
July  1872  the  Beoorder  declared  that,  if  the  conveyance  was  not 
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executed  within  twenty-four  honru  by  the  defendant,  the  Court 
would  exeeute  it,  and  accordingly  on  the  1 2th  July  1872,  the 
Court  ^ceouted  the  conreyance.  Hdd,  that  the  recorder  had  tio 
power  to  pass  the  order  of  the  18th  March  1872,  and  that  the 
defendant  could  not  be  required  to  execute  the  conyeyance. 

Abiiwuw,a.h  Moodjbbn  v.  W.  D.  Cruikbhakx.  ..,  ..,      67 

FAMILY  ARRANGEMENT      ...  ...  ...  ...    459 

See  Hindu  Widow,  Estate  of,  as  Hiieiss  of  heb  Son. 

FATHER,  ATJENATION  BY    ...  ...  ...  ...    897 

See  Hindu  Law. 

►•J  App.  29 


See  Hindu  Law. 

FEES  ...  ...  ...  ...  ...  ...    312 

See  P1.SADSB8'  Fees. 

"FINAL"    ...  ...  ...  ...  ...  ...    423 

See  Review. 

FINANCIAL  RESOLUTION  No.  2004.  14th  JULY  1871  App.    39 

See  Court  Fees  Act  (VII  of  1870),  Sch.  1,  Aet  2. 

FORECLOSURE,    SUIT  FOR ...  ...  ...  ...    301 

See  Moetoagb. 

GH  AT W  AL  -  BemmpHon— Hereditary  Tenure— Pwrehoeer  ai  Auction- 
sale.']  A  purchaser  at  an  auction-sale  cannot,  where  lands  are 
held  under  an  hereditary  phatwali  tenure  originally  created  before 
the  decennial  settlement  and  at  a  fixed  rent,  resume  those  lands  on 
the  suggestion  that  the  ghatwali  serWces  are  longer  required. 
^  'llie  omission  of  word  of  inheritance  does  not  shr.w  conclu- 
sively that  a  sanad  is  not  hereditary:  it  being  shown  that  a  ghat- 
wali tenure  had  descended  from  father  to  son,  it  was  held  that  it 
was  an  hereditary  tenure. 

KooLDEEP  Naeain  Singh  t.  Thb  Ooyeenxent  of  India, 
Mahadio  Singh,  and  othees  ...  ...  ...      71 

GUARDIAN  ...  ...  ...  ...  ...    171 

See  Dsclaratort  Dbceee. 

GYA,  PILGKIMAGBTO  ...  ...  ...  ...    416 

iSee.  Hindu  Law. 

SRADH  ...  ...  ...  ...  ...    118 

See  Hindu  Law.  , 

HEREDITARY  TENURE  ...  ...  ...  ...      71  \ 

Bee  Ghatwal.  j 

HIGH  COUNT,  JURISDICTION  OF        ...  ...  ...    250 

See  Mandamus. 


NON- COMPLIANCE  WITH  ORDERS  OF    App.       8 


See  High  Court,  Powers  of. 

— . POWERS  OF— NoncowpUtmee  with  OBDEnS  of  High 

Court— Transfer  of  Proceedings— Jurisdiction— CrimiauU  Pr/)ce- 
aure  Code  (A4ii  X  of  1872)i  fa.  64^  142,  297, 389, 390, 391,  898-- 
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RevisiMi  of  interlociUonj  Proceedings  before  Magistrate — Suspen* 
sioii  of  Proceedings — Order  for  Bailr—Non'hadlable  (Wence-^ 
Warrant  of  Ai'^'ost^Covimitment  to  custody  without  Evidence 
taken — Eenand  witJiout  Evidence  taken.'] 

Is  THR  Matter  Moonshke  syud  Abdool  Kabib  Khav  t. 
Tub  Magistrate  OF  PuKNE AH  ...  ...  App.       8 

HINDU  L AW— Adoption  —  InherUance—Praetide" Case  on  the 
Pleadings,']  A  second  adoption  cannot  take  place  in  the  lifetime 
of  the  first  adopted  son 

Where  the  son  of  the  son  first  adopted  sned  as  heir  of  the 
second  adopted  son  to  obtain  the  property  left  by  him,  and 
the  suit  throughout  was  contested  with  respect  to  his  claim 
as  heir  of  that  second  adopted  t^on:  Held  the  plaintiff  could 
not,  on  appeal,  shift  -  his  ground  and  regard  the  second  adopted 
son  as  a  trespasser,  and  seek  to  recover  the  property  on  the 
ground  of  its  having  belonged  to  the  ancestor. 

GoFEB  Loll  v.  Mubsamut  Skeii  Cuundeaolee  Buhoojee    ...    391 


'Nattore  Baj — Stridhan— Endowed  Lands 


—  Sheha  -  Presumption  —  Mode  of  Dealing  vnth  Evidence —  Weight 
of  Evidence,]  In  a  suit  as  to  the  validity  of  the  adoption  of  a 
claimant  (to  the  Nattore  raj,  held,  notwithstanding  a  finding  of 
the  Judge  of  first  instance  that  the  adoption  was  not  proved, 
that  the  evidence  fully  supported  the  adoption. 

The  presumption  is  that  the  object  of  an  endowment  by  a 
Hindu  for  the  worship  of  idols  is  to  preserve  the  sheha  in  the 
family,  rather  than  to  confer  a  benefit  on  an  individual ;  but  if 
there  are  in  the  deed  of  gift  no  words  dei»oting  an  intention  of 
the  donor  that  the  gift  should  belong  to  the  family,  that 
presumption  will  not  arise. 

BaJAU  '  HUNDBRNATH  RoV  V.  KoOiR  OoBrNDNATH  KoY. 

The  Collector  of   Aioorshedaba])  v.  Bakeb  Suibessubse 

Dabea      ...  ...  ...  ...  ...      86 

Alienation— Sradh—Liynitaf  ion.] 

ChoWDRT     JuNmEJOY    MuLLICK     v.    SrEKMUTTT    BliSSOMOTEl 

DossEE         ...  ...  ...  ...  418  Note 

Alienation   hy  Hindu    Widow — Legal   Necessity- 


Performance  ofHtmhand's  Sradh  at  Gya.]    The  performance  by 
a  widow  of  her  husband's  s^-adh  At  Gya  is  a  reasonable  necessity 
for  which  she  may  alienate  at  least  a  portion  of  his  estate. 

MoHAMED  IJshrof  V.  Bkojkssureb  Dossee.      ...  ...    118 

-Impa/rtible    Baj — Mitakshara    Law  -  Alienation  by 


Father-- Consent  of  Son.]  Where,  in  a  part  of  the  country  the 
general  law  of  which  is  the  Mitakshara,  a  custom  exists  with 
regard  to  ancestral  immoveable  property,  that  it  is  not  partible 
among  the  members  of  the  joint  family,  but  descends  fromth^ 
father  to  his  eldest  son,  the  father  cannot  alienate  such  property 
without  the  concurrence  of  his  son,  unless  such  alienation  is 
justified  by  family  necessity. 

Bajah  Ram  Narain  t^iNo  v.  Pbrtum  Pino  ...  ...    897 

■■  Inheritance— Mother— Stridhan,]    According  to  the 

Hindu  Law  as  current  in  Bt- ngal  the  mother  succeeds  to  the 
property  of  her  daughter  bequeathed  to  her  by  her  father  before 
her  marriage  in  preference  to  her  husband.  6uch  property  falls 
within  the  category  of  stridhan. 

JuDooNAin  Sircar  v.  Bossujit  CooKAa  Bqi  Chowdhet       •••    286 
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HINDU  LA.W— Jmii*  FamUy  Property '■'Pre8umption--'Burden    of 


Proon 
K 


HiLUT  Chundisr  Ghose  V.  KooNj  Lall  Dhur  ...    194  Note 

DuDNOOKDHABSB  Lall  y.  Gunput  Lall  ...    201  Note 


— ^  ■  ■  -  Joint  Family  —Separate  Acquisition — Tresumvtion  — 
Burden  of  Proof ,"]  The  plaintiffs  nued  to  have  their  rignts  de- 
clared under  a  mokuran  maurasi  lease  obtained  by  I.  father  •  f 
the  defendant,  but  it  was  said  vvith  joint  funds  and  for  the  ynut 
family,  which  consisted  of  I  and  his  two  brothers,  fathers  of  the 
plintiffs.  The  defence  was  that  the  lease  was  granted  to  I  after 
the  dissolution  of  coramensality.  The  existence  of  any  nucleus 
of  joint  property  was  not  proved.  Held  that,  where  one  member 
of  a  joint  family  is  found  to  be  in  possession  of  any  property,  the 
presumption  is,  not  that  he  was  in  possession  of  it  as  seperate 
acquired  by  him,  but  as  a  member  of  a  joint  family.  Therefore 
the  burden  of  proof  was  on  the  defendant  to  show  that  J  had 
acquired  the  property  separately,  and  that  it  was  property  which 
could  by  law  be  treated  as  a  seprate  acquisition. 

TaRUCK  OnUNDER  PODDAR  V.  JoDBSHUR  OhUNDER  KooNDOO...      193 


-Marriage-^Publie  Policy — Void  Oontract^Assam.'] 


A  contract  entered  into  by  Hindus  livitig  in  assam  by  which  it  is 
agreed  that,  upon  the  happening  of  a  certain  event,  marriage 
is  to  be  came  null  and  void,  is  contrary  to  the  policy  of  the  law, 
and  a  suit  cannot  be  maintained  upon  it. 

SiTARAM    V.    MUSSAllUT    AhBERKB  HbERAHNBH    ..,  ...      129 


Mitahahara, — Sale  hy  Father — Suit  by  Son  to  set  aside 

AUenation  hy  Father  —Refund  of  Furchase  ^moneiL] 

SuRUB  Narain  Ohowdhry  v.  Shew  Gobikd  Pandby  App.  29 


-  Widow —Limitation — Assam.l 


Deepo  Dabea  v.  Gobindo  Deb  ...  ...  ...  131  Note. 


"Widow's  Power  to  aUenats  her  Husband's  Property^ 


Pilgrimage  to  Qya—Sradh — Necessity— Spintual  Purposes.'] 
Expenses  incurred  by  a  Hindu  widow  for  a  pilgrimage  to  Gya  and 
for  the  performance  of  sradh  are  legitimate  expenses  for  which 
she  can  alienate  her  husband's  property. 

Where  the  amount  expended  was  Rs.  1,700,  and  the  property 
was  sold  for  Bs.  4,000,  held  in  a  suit  by  the  heir  against  the 
purchaser  to  have  the  sale  set  aside,  that  the  plaintiff  not  having 
offered  to  repay  Bs.  1,700  and  interest,  his  suit  must  be  dismissed. 

Muci?bbrak£owar  v.  Gtopaul  Sahoo.  ...  ...    416 

WIDOW  ...  ...  ...  App.  35 

See  BosTS. 


; ESTATE  OF,  AS  HEIRESS  OF  HER  SON— 

SuUfor  Partifion — Consent,  decree — Family  Arrangement — Fsiaie 
gwi/n  io  he  held  in  serveraUy  absolutely — Bengali  of  Sale."] 
M,  a  member  of  a  joint  Hindu  family,  died,  leaving  there  sons, 
K,  Of  and  D,  and  a  widow.  By  who  was  mother  of  G  and  D. 
G  having  died,  B,  claiming  a^  mother  and  heiress  of  G,  joined 
with  D  in  bringim?  a  suit  for  parti  tin  against*  K  and  the  other 
member  of  the  joint  family,  'llie  decree  in  the  suit,  which  was 
made  by  consent  of  all  parties,  declared  R  and  J)  entitled  to  two 
equal  tvreUth  parts  of  the  joiut  estate,  and  K  to  one-twelfth  share. 
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and  refered  it  to  certain  persons  as  arbitrators,  and  not  as  oom* 
zaissioners  only,  to  make  the  award.  The  aribitrators  allotted 
certain  land  to  R  and  D  ae  their  two-twel£th  of  the  joint  immore- 
able  property,  "to  beh^d  by  them  in  serveralty  absohitely;"  to  K 
they  allottea  other  land  as  his  one-twelf  th  share;  and  in  pursuance 
of  an  arrangement  come  to  between  K  and  B  and  D,  they  directed 
^iT  to  sell  and  convey  his  one-twelfth  share  to  B  and  D,  on  receiy- 
ing  from  them  the  sum  as  which  it  was  Talued.  B  and  D  paid 
the  money,  and  K  conveyed  his  share  to  them  by  a  Bengali  bill 
of  sale,  in  which,  aft(>r  stating  that  he  conveyed  it  in  accordance 
with  the  award,  he  added: — "Becoming from  this  day  invested  with 
mv  rigjhts,  you  have  become  proprietors  of  the  right  of  gift  and 
sale.  I  have  no  further  connexion  with  the  said  land.  Paying  the 
taxes,  revenue;  Ac,  to  (Government,  and  causing  mutation  oi 
name,  you  will  continue,  with  your  sons  and  grandsons  succes- 
sion to  enjoin  possessionnn  perfect  peace." 

In-  a  suit  brought  by  K  against  the  executor  of  B,  to  recover 
a  moiety  of  the  property  awarded  to  her  and  D,  and  of  the  pro- 
perty conveyed  to  them  by  the  bill  of  sale,  upon  an  allegation 
that  R  took  this  property  onlv  as  mother  and  heiress  of  O,  and 
that,  upon  her,  death,  it  devolved  upon  him  as  0*8  next  el  kin : 
Held  (reversing  the  decision  of  Macpherson,  /.),  that  B  took 
an  absolute  estate,  and  not  merely  a  life-interest,  both,  in  the 
property  awarded  to  her  and  in  tht  property  conveyed  by  the  bill 
of  sale. 

BoLTis  Chund  Dxjtt  v.  Khbttxrpaul  Btsack      .-  ...    459 

HUSBAND'S  SRADH  AT   GYA,  PERFORMANCE    OF        ,..    118 
See  Hindu  Law. 

IDOL  ...  ...  ...  ...  ...  ...    332 

See  Sebait. 

ILLEGITIMAOY  —  LeUers  of  Administration  -- Admifiietrator-Qme' 
ral—Aet  XXIV  of  1867  (i%e  Administrator^OeneraVt  Act ),  *.   15.]     • 

Joshua  Stephbm  DbMello  v,  L.  P.  D.  Brouohton  '       Ap  p.  6 

■  Right    to  Baatctfrd'a  Egt€U^E9€heat~~Non'€M9€r- 

tion  of  Clavm  hy  Orovm  — Poneesion  —  Limitations^  £$toppel^ 
Tenant-at-wUl-^Wife's  Eouity  to  a  Settlement  -  Accownt  — lU- 
oeioer.]  Jf,  the  widow  and  administratrix  of  a  bastard,  who  had 
died  intestate  and  without  issue,  received  a  letter  in  1841  from 
the  Lords  Commissioners  of  the  treasury  stating  that  they  did  not 
deem  it  expedient  to  take  say  steps  for  the  assertion  of  the  rightr 
of  the  Brown  with  regard  to  her  late  husbands'  estate.  Previous 
to  this  K  had  obtained  possession  of  that  estate,  and  two  m(Mith» 
before  the  receipt  of  the  letter,  she  had  contracted  a  seoond 
marriage.  No  settlement  was  made  upon  this  marriage,  and  since 
the  time  of  the  marriage,  M'a  second  husband  had  haa  the  exeolu- 
sive  management  of  the  property.  In  execution  of  a  decree  again- 
st the  husband,  his  right,  title,  and  interest  in  and  to  a  portion  o^ 
the  property  were  put  up  for  sale,  and  purchased  by  the  plaeintift 
The  plaintiffs  rignt  to  possession  was  disputed  hj  3f,  who  con- 
tended that  her  husband  took  no  interest  in'the  two^JtliMs  of  the 
property  which  went  to  the  Crown  which  cloudhe  aUaohedand  sold 
in  execution.  In  a  suit  by  the  plaintift  to  establish  her  rights  <ivei!' 
the  property : 

SMt  that  the  Crown  would  be  estapped  by  the*  Uneadbpedl^y 
the  Commissioners  of  the  Treasury  in  1841  from  asserting  its  daini 
to  the  two-thirds;  that  M  had  a  good  iMAa  to  the  whde  estates 
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even  as  against  the  Crown  ;  and  tliat  the  rights  of  her  hns- 
band  extended  over  the  whple  estate  and  Were  rights  which  ooul4 
be  seized  in  execution  and  sold. 

Held  furfefier,  that  Ws  huBl^md  being  without  property  and  in 
great  difHcuUies,  and  subsisting  only  on  a  life^pension  of  i<«.  118 
a  month,  M  was  entitled  to  a  settlement. 

ToOLSKMONKY   DOSSBK    T.  MAftlik   MAHaiRT   CoRKBLniS  ...      144 

IMPARTIBLE  RAJ    ...  ...  ..•  ...  ...     39T 

See  Hindu  Law. 

INFANT      ...  ...  ...  ...  ...  ...    373 

See  6uiT  iv  Forma  Pavpsbis. 

INHERITANCE  ...  ...  ...  .„  289,  391 

t>ee  Hindu  Law. 

INJUNCTION  ...  ...  ...  .,.  App.  27 

See  Act  VIII  op  1859,  89.  98, 246* 

INSOLVENCY,  PETITION  IN ...  -  ,.,  App.  2 

<S66  AlIMONV,  N0N<»PATaCBNT   OF. 

INSOLVENT,  ABSENCE  OF    ...  ...  ...  App.  34 

See  Schedule,  Vkrificatioh  of'  bt  Ai^jidayit. 

■  ACT  (11  h  12  Viot,  c.  21)       ...  ...  App.  34 

See  ScuBDULK,  Vkrification  oi",  by  Affidavit. 


-,  «.  ^—^unsdictiori'-^TnBol* 


vent  Trader — '*  Beside** — Costs  of  Opposition.']  The  WQrd  **re8ido'* 
ins.  6 of  the  Insolvent  Act,  when  applicable  to  the  insolvency 
of  traders,  includes  an  occupation  for  the  purpose  of  trading, 
whether  or  not  accompanied  by  sleeping  or  dwelling. 

in  re  Howard  Bkothjcss  •••  ...  ...    254 


8.  ^^^PrcLetice-Saamin^ 


atlon  -  Counsel,']    A  person  fi-oni  whom  pmperty  is  sought  to 
be  taken  under  8.  86  of  11  &  12  Vict.»   c.  21,  is  entitled  to  be 
represented  by  Counsel  ...  ...  ...  App.  33 

In  thk  mattbb  of  thi  P«im<H»  o?  NoLnnoHAN  Dow. 


SeeAtmomr,  Nok-paymbkt  op. 


8.49  ...  App.  2 


TRADER  ...  ...  ...  ...    254 

See  iNsoLVEifT  Act  (U  Al2  Viot.,  c.  21),  «.  5* 

INTEREST,  RATE  OY-^Bondpatjdble  hy  Instalments.] 

RasSBSSUK   SUaiUH  v.    KALBSKAKAtH  SUBMAIl  1^8  Noto 


PenaUy,] 


P£TA2CBUA  ChATTBBIlS   V.   KALBSOfiVA^  Eoy        ...  137  NotO 

-     — '  ^       '  Liqui' 

dated  Damages.]  The  defendant  executed  a  bond  iu  favor 
of  the  plaintiff,  by  which  he  agreed  to  pay  "  interest  at  8  annas 
per  cent*,  month  after  month,  and  to  repay  the  principal  money 
within  the  period  of  three  years."  It  wa»  further  stipulated  in 
the  bond  that,  "  should  I  fail  to  pay  the  principal  and  mterest  as 
agreed  upon,  I  shall  pay  InterBBt  at  4  per  cerU.  fW  tiMiMem  from 
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the  date  of  this  bond  to  that  of  liquidation.'^  The  defendant 
made  default  in  payment.  Held,  in  a  suit  brought  on  the  bond, 
that  the  stipulation  in  the  bond  for  the  payment  of  interest  at  4 
}>dr  cent,  per  meneem  was  in  the  nature  of  a  penalty,  and  the  plaint- 
iff was  only  entitled  to  recover  interest  at  a  reasonable  rate. 
In  this  case  1  per  cent,  per  fnen*em  was  given. 

BicHUCK  N'ath  Pahday  v.  Bam  Lochxtn  Sinqh  ...    135 

INTEEBST,  ESTATE  OP— Bond— P«ia%.] 

MussAMUT  SoHODSA  Bbbbb  V.  Baboo  Dbexdtal  Lall       138  Nofie 

INTEBLOOXTTORY  PBOCEBDINGS  BEPOBH  MAQISTBATE, 

BEVISION   OP   ...  ...  ...  ,.,  App,  8 

See  High  Gou&t,  Powxbs  of, 

IBBHGULABITY       ...  ...  ,  ..,        1 

See  Act  X  09 1869,  as,  47»  56,  458. 

JOINT  FAMILY        ...  ...  ...  ...  ...    193 

See  Hindu  Law. 

— ^PBOPBBTY     ...  ...  ...  aw  llote 

See  Hxknir  Law. 

JUDGE    AND   ASSB8S0ES,    DIPPE^ENCE    OP   OPINION 

BETWEEN    ...  ...  ...  ...  ... -230 

Be$  Lahb  AoqiTi^siTiON  Act  (X  of  1870),  sa.  S0»  35. 

JUDGMENT  IN  BBM  ... 244 

fifea  I|vpiif  CB. 

JUBISDIOTIOIT  ...  ...  ...  ...  5«;  M4;    301 

See  ExscuTioir  or  Dbo^bi  out  qf  Juri9]>iction  of 
CouBT  WHICH  PASSED  IT.  See  Insolvent  Act  (11  Si 
12  Yiot.,  c.  21)  s.  5.    See  MoBTaAOi. 


-OP  OiyiL  COURT 


See  Bexoval  of  House  by  Obdbbof  Magisteatb. 

HIGH  COUBT.    See  High  Court. 

INSOLVENT    COUBT— JJon4     Fide    Beeu 


denee.'] 

Ib  thb  xattbb  of  Tabibet  Chubb  Goho  ...  App.  26 

-BEVENUB  COUBTS...  ...  434,  437 


See  Bes  Judicata. 

JUBY,  VBBDICT  op,  SET  ASIDE  ..,  ...  ...      14 

See  Ybedict  of  Jubt  bet  asipe. 

LAND  ACQUISITION  ACT  (X  of  1870),  ss.  30,  35-/rj5peaZ— 
Difference  qf  Opinion  between  Judge  and  Assessors — CompenecUion 
-^Evid&nce,  talcing  dovm^Act  VIII  of  1859.  e.  172.1  Under 
8. 30,  Act  X  of  1870,  an  appeal  lies  from  the  deoision  of  the  Judge 
where  he  differs  from  tl^e  Assessors,  whether  th^  Assessors  agree 
yhth  one  another  or  not. 

Ib  thb  matteb  of  thb  Labd  Acquibitiob  Apt  (X  of  1870). 

Hbtshaic  v.  Bholabath  Muluck. 

Bholaba^P^  MuLLiCK  V.  Hetshah      ...  ...  ...    230 
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LAND,     SUIT   FOR    BBSTORATION    OP,    TO    ORIGINAL 

STATE  OR  FOR  DAMAGES  ...  ..,  A  pp.  40 

See  Landlord  awd  Tenant. 

LANDLORD    AND  TENANT— Sttft  ienant^EsicavaUon  of  tanic 
Suit  for  rBiftoration  of  land  to  original  $taie  or  for  damage$Ji 

MONINDRO     CljLUNDER   Sll^CAB    Y.    MoNKEBUDDKBM      BlS- 

WAB        ...  ...  •,.  ...  App.  4fO 

LEGAL  NECESSITY  .,,  .„  ...  .^    118 

See  Hindu  "La^v, 

LEGITIMACIT  ...  ...  ,..  ,,.  ...    244 

See  Evidence. 

I-STTBBS  OF  ADMINISTRATION  ...  ,..  App.  6 

See  Il^gitucact. 

^PATENT,  1865,  cL  12  ...  .,.  .„  ...    301 

See  MOBT/SA0E, 

LIBEL       *••  ...  .*•  .f.  ^M  •••    ^^I 

See  2CALIGIQU9  Pkosbc^tlon. 

LICENSE  TO  SELL  LIQUOR  ,..  -p  ...  ...    250 

See  MANDAipjs.. 

LIMITATION  ,..  .,.  23,  42;  144;  203;  237;  3T5 

gee  ExEiouTiON  or  Dsorbx.     See   Illegitimacy.      See 

DbCLABaTORT  PECRSE.     iSf66  AcT  YIII  OF  1859,  8.  230. 

See  Mahomedan  Li^¥. 


...131  Note,  418  Note 


See  Hindu  Law. 

r: ...  ...  ...  App.  1;  App.  31 

See  FIfbcia^  Appear  Point  allowed  to  ]^e  raised  in. 
See  Bengal  Act  VIII  op;869,  s.  29. 

LIQUIDATED  DAMAGES  ...  ...  ..,  ...    185 

See  Interest,  ^ate  of. 

LIQUOR,  LICENSE  TO  SELL     ...  .,,  .,,  ...    250 

See  Mandamus. 

MAGISTRATE  ...  ...  ...  ...  ...    33 

See  Code  of  Criminal   Procedure  (Act   X  ov  1872), 
8.  228. 


-,  INTERLOCUTORY   PROCEEDINGS  BEFORE, 


REVISION    OF    ...  ...  ,,.  ...  App.  8 

See  High  Court,  Powers  of. 

.,  REMOVAL  OF  HOUSE  BY  ORDER  OF   ...   9 


See  Removal  of  House  bt  Order  of  Magistrate. 

MA  HOMED  AN  LAW-  -^Dotper — Amount--  Limitatoin  —  Regulation 
m  of  1793,  s,  l^—Practioe-^Form  of  Deoree'-Oosts^Act  VIII 
0/1859,  8,  98 — Cowpromifie.']  Where  dower  is  "prompt,"  limita- 
tion does  not  begin  to  run  nntil  the  dower  is  demanded,  or 
the  marriage  is  dissolved  by  death  or  otherwise. 

The  amount  claimed,    viz,,  Rs.   16«25,000,  not  having  been 
disputed  in  the  Court  of  original  juiisdiction,  was  allowed. 
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^accre.— Whether,  in  the  caae  of  a  dirorcc,  a  cause  of  action 
accrues  in  respect  of  deferred  dower  before  the  repudiation   has 
become  irrevocable,  or  the  dower  has  been  demanded^ 

Mi;sSAMUT   MULLKKKA.  V.  MUSSAMUT  Ju)l££LA        ...  ...      375 

MALTCI0U9  PR0SBCUT10N-X;M-.W^<W«W  Frivilerft—Evl' 
deuce — Chitts  Prabandi.'}  Witnesses  cannot  be  sued  for  damages 
in  respect  of  evidence  given  by  them  in  a  judicial  proceeding.  If 
their  evidence  befals^,  they  should  be  proceeded  against  uy*  an 
indictment  for  prejnryi 

In  an  action  for  damages  for  a  malicious  prosecution,  it  Is  not 
snflBcient  to  prove  merely  the  dismissal  of  the  charge.  It  must  be 
proved  that  the  prosecution  Was  without  reasonable  and  probable 
cause« 

Baboo  OuNNBsH  Dutt  Singh  v.  MirouEBaAM  CnotrcnRt         321 

jiJiANDAMUS — Matter  concerning  Revewae-'IAcense  to  sell  Ltqi^rr — 
Jtmsdtctian  qf  High  CmiH — Jet  XI  of  1849,  t.  d—Beng.  Act  III 
o/ 3873,  a.  1—21  Geo.  Ill,  e.  70.  ».  8.]  Under  Act  XI  of  J84d. 
8. 9,  as  amended  by  Beng.  Act  III  of  1873,  s*  1,  whenever  a  license 
is  granted  for  the  retail  sale  of  intoxicating  liquors^the  Collector 
is  authoriJied  to  demand  '*  such  fee,  tax,  or  duty  as  may  from  time 
to  time  be  fixed  with  the  sanction  of  the  Board  of  Bevenue,or  a 
fee,  taX^  or  duty,  adjusted  or  regulated  hi  such  manner,  and  in 
accordance  witfi  such  rules  as  the  Board  of  Revenue,  may  pre- 
scribe." The  Board  of  Revenue  hiiving  notifiedthatliqtior  licenses 
for  the  year  eiiding  March  31  st,  1874,  would  be  put  up  to  public 
auction,  certain  licensed  liquor  vendors  moved  the  High  Court  for  a  • 
mandamus  to  compel  the  Board  of  Revenue  to  issue  mles  prescrib- 
ing the  fee  payable  for  licenses.  Held,  that  the  matter  wholly 
related  to  the  revenue,  and  therefore,  by  21  Geow  lll,c.70,  s.  8, 
High  Court  had  no  jurisdiction* 

l9  THE  MArrBB  OF   AUDHXJR  ChITODRA  SHaW,    AND  IN   TH« 

Mattkr  or  Act  XI  of  1849  as  amjjxd«d  by   Beno. 
Act  111  OF  1873      ...  ...  ...  .,.    250 

MARRIAGE  .,.  ...  ...  ...  ...    129 

See  HiNDtr  Law. 

MINOR       ...  ...  ...  ...  *..  ...    171 

See  Declaratobt  Decrbe. 

MISTAKE  ...  ...  ...  ...  ...  ...    36.^ 

See  Decree,  Error  in. 

MITAJS:SHARA  ...  ...  ...  ...      397,App,    29 

Bee  Hindu  Law. 

MOFUSRIL  COURTS.  POWER  OF,  TO  MAKE  ORDE»>S  J.V 
P(2i^A^2lif  AGAINST  PERSONS  NOT  PA  RTIES  TO  A  SUIT  - 
Order  for  Faytneni  of  Ooste  on  Person  not  Party  to  tlis  Suit,  and 
trfter  Dismisal  of  Suii'^ 

Ramnidht  Kookdoov.  Rajah  Ojoodhtarah  Khav       A  pp.  37 

-,PROPERTY  PARTLY  IN  ,..  ...    301 


SeeJAonrnAQM. 

MOOKTEAR,  COM  MISSION  TO  ...  ...  ...   312 

See  Plbadxbs'  Fbbb* 
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itOft^GAGE,  EQUITABLE       ...  ...  ..*  ...    405 

See  Equitablb  MoRtoaob. 

*  '  > Jurisdiction — Suit  for  Foreelosure^^Portion  of  PrO' 

pei'ty  in  Mofii88il—LeUer$  Patent,  1865,  cl.  12— Beg,  XVII  of 
1806. J  Where  a  plaint  prayed  for  foreblosure  df  a  mortgage,  in 
the  English  foi*m,  of  certain  land,  situated  partly  in  Calcutta  and 
partly  i'>  the  mofUssil,  and  for  an  account,  held  that  leave  to  sue 
naving  been  obtained  nndercl.  12  of  the  Letters  Patent,  the  Ck)urfc 
hfld  power  to  make  a  decreed  with  respect  to  the  whole  of  the 
property. 

The  Court  in  such  a  case  has  no  power  to  follow  the  prodedure 
prescribed  by  Reg.  XVII  of  1806,  which  relates  to  the  foreclosure 
of  property  in  themofussil,  but  it  is  bound  to  see  that  the  defend- 
ant is  not,  by  reason  of  the  suit  being  brought  in  the  High  Court 
deprived  of  any  substantial  advantage  which  he  would  have  had  if 
the  suit  had  been  instituted  in  the  mofussil  Cottrt. 

The  Bank  of  Hindustan,  Chika,  asd  Japan  v.  Nundololl 
Sen  ...  ...  ...  ...  ...    301 


MOTHER 


Hindu  Law. 


MURDER  .  ...  ...  ...  ,..  ...    347 

Bee  Penal  Code  (Act  XLV  of  1870),  s.  149  &  s*  300, 

EXCEPT.  2. 

NATTORE  BAJ  ...  ...  .,.  ...  ...   .  86 

See  Hindu  Law. 

NAZIR*  LIABILITY  OF-^Attachmetit  of  Property  in  Execution  of 
Decree— Failure  to  retwn  Property  attached  on  Satisfaction  of  tlie 
Decree — Beng.   Act  V  of  1863,  ss.   4   ^   8.]    In  a  suit  brought 
against  the  plaintiff  in  the  Oolector'  s  (Jourt  for  arears  of  reut,  a 
decree  was  obtained,  and  a  warrant  was  issued  for  the  attachment 
of  certain  moveable  property  belonging  to  the   plaintiff.    The 
warrant  was  addressed  to  the   Nazir  of  the  Collector's  Court  and 
Was  by  him  delivered  to  one  of  the  registered  peons  of  the  Court 
for  execution.    The  peon  reported  to  the    rfazir  that  he  had 
attached  the  property  in  question,  and  had  placed  it  in  charge  of 
certain  persons  whose  receipt  for  it  he  produced  and  filed.    Sub- 
sequently the  plaintiff  paid  the  amouAt  of  the  decree  into  Court, 
and  an  order  was  made  releasing  his  property  from  the  attachment. 
A  peon  was  sent  to  restore  the  property  to  the  plaintiff,  but  the 
persons  in  whose  charge  it  was  said  to  have  been  left  alleged  that 
they  had  never  taken  possession  of  the  property,  and  the  peon 
was  unable  to  restore  the  property  to  the  plainjbiff.    In  a  suit 
brought  by  the  plaintiff  against  the  Nazir  to  recover  the  property 
or  its  value,  held  that  the  Nazir  was  not  liable,  Bengal  Act  V  of 
1863  having  altered  the  relation  which   formerly  existed  between 
the  Nazir  and  the  peons  ot  the  Revenue  Courts,  and  put  them  in 
the  position  of  paid  servants  of  Government. 

Kalee  Coomae  Chattebjee  v.  Sioduessur  Munbul  ...    256 

NECESSITY  ...  ...  ...  ...  ..,    416 

See  Hindu  Law. 

NEW  EVIDENCE        ...  ...424  Note,  427  Note,  428  Note 

See  R£vuw« 
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NEXT  FRIEND  A  PAUPBR     ...  .„  ...  ...    373 

See  ^uiT  IN  Forma  Paupbkis. 

NON-APPEARANCE  BEFORE  HIGH  COURT  OF   PARTY  AT 
WHOSE  REQUEST  SMALL  CAUSE  COURT  HAS  REFR- 
BED  CASE  ...  ...  ...  .,.  ...    415 

See  Shall  Causk  Cqubt  Refjerence. 

= ^ WITHIN  PRESCRIBED  TIME,  EFFECT 

OF  2rt 

'See  Registration  Act  (VIII  op  1871),  ss.  25,   34,  35^ 
71,*  73. 

NON-BAILABLE  OFFENCE    ...  .,.  ...  App.       8 

See  High  Court,  Pqwers  op. 

NON-JOINDER  ...  ...  ...  ...  ...      56 

See  Execution    of  Decree  out  of   Jprisdictign  of 
Court  which  passed  it, 

NOTICE     ...  ...  ...  ...  ...  ...      46 

See  Vendor  and  Purchaser, 

OFFENCE,  NON-BAILABLE     ...  ...  ...  App.        8 

See  H;gh  Co^rt,  Potjters  op. 

ONUS         ...  ...  ...  .,.  ...  ...    321 

See  Malicious  Prosecution. 

ORDER  IN   PCBNAM  AGAINST  PERSON  NOT  PARTY  TO 

TPB  SUIT  ...  ...  ...  ...  App.      37 

See  MoPussiL  Court,  Powers  op. 

MADE  BY  CONSENT  ...  ,..  .,.  ...      67 

See  Execution  op  Decree. 

OWNERSHIP,  SECRET,  EQUITABLE  DOCTRINE  OP  ...      46 

See  Vendor  anp  Purchaser. 

PARTIES— flfole  of  Land — Benami—N'on-Joirider  of  real  Puroha9er 
—Vakeel  and  Client'] 

FuzEELUN  Beeb^ie  p,  Omdah  Bb^beb  ...  60  Note 

PARTITION  SUIT  ; ...  App.      35" 

See  CosTSf 

PARTNER  ...  App.      26 

See  SuKHoNs,  Sbrvicx  op, 

^' PART  OF  AN  ESTATE"         ...  ...  ...  ...      ^6 

See  Execution  op  Decree  out  op  Jurisdictipn  o^ 
Court  which  passed  it. 

PAUPER, NEXT  FRIEND         ...  ..,  ,^.  ...    873 

See  Svvf  in  FoRl^  Pauperis, 


*- SUIT       ...              ...              ...  App.  23  A i5.  Note 

See  Sun  in  Forim,  Pavperis,  ^ 

PAYMBNTT              ...              ,,             ;,.    203 

See  Declaratory  Decree 
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PENAL  OOBE  {Ad  ILV  of  1860),  s,  149,  ^  9.  300,  Except  2— Un- 
lawful  Assembly ^Ccnnmon  Object— Murder.J  One  nri ember  of  an 
•anlawful  assembly,  -whose  common  object  was  to  eject  certain 
persons  from  apiece  of  land,  the  title  to  which  was  disputed,  fired 
at  and  killed  one  of  such  persons.  Held  by  Couch,  ( \  J.,  and 
Jackson,  Pheab,,  and  Postipex,  J  J.  (Ainslie,  J„  dissenting)  that 
the  act  being  sudden  and  unpremeditated,  the  other  members 
of  the  assembly  were  not  guilty  of  the  offence  of  murder  under 
fi.  149olthe  Penai  Code,  but  of  rioting  armed  with  a  deadly 
weapon  under  s.  148. 

QUEEN  v.  Sabed  Ali      ...  ...  ...  ...    347 

PENALTY...  ...  .,.  ...    135,137  Note,  138  Note 

See  Inteeest,  E^tb  of. 

PILGRIMAGE  TO  GYA  ...  .,.  .;.  „.    41i6 

j&ee  Hindu  Law. 

PLEADERS'  PEES—  TJwprofessionaX  Conduct — Commission  to  mooh- 
tears — Act  XX  o/1865.]  A,  a  pleader,  was  engaged  by  J5,  who 
was  acting  on  behalf  of  (7,  to  defend  jcertain  persons  charged  with 
the  offences  of  rioting  and  of  having  caused  grievous  hurt.  Two 
of  the  accused'  persons  were  relatives  of  0.  A  agreed  with  3 
that  if,  all  the  accused  were  acquitted,  his  fee  was  to  be  Bs.  500; 
if  the  two,  who  were  the  relatives  of  C,  were  acquitted,  then  he 
was  to  receive  Rs.  250;  but  in  the  event  of  none  of  the  accused 
being  acquitted,  he  was  to  receive  only  Rs.  40.  Before  the  trial  B 
paid  ^  Rs.  475;  this  having  come  to  the  knowledge  of  C,  he 
telegraphed,  ftaying  that  the  fee  was  exorbitant,  and  A,  upon  being 
remonstrated  with,  handed  over  Rs.  250  to  a  banker  to  be  placed 
to  his  (A's)  credit.  A  alleged  that,  out  of  Rs.  225  which  remained 
with  him,  he  paid  R".  140  to  J?  as  commission,  and  that  Rs.  25 
waf>  paid  to  his  mohnrir.  Held  that  A  was  guilty  of  fraudulent 
and  grossly  improper  conduct.  He  was  suspended  from  practis- 
ing for  the  period  of  ono  year. 

Per  PoNTiPBX,  J.-— If  arnooktear,  paid  for  his  services  by  his 
empl»yer,  were  to  receive  in  addition,  without  the  knowledge  of 
his  employer.a  percentage  or  commission  from  the  pleader  ^e  would 
be  answerable,  not  onlyp  the  Civil  Court,  butalso  in  the  Criminal 
Cohrt,  to  a  charge  of  obtaining  money  improperly  from  his  em^ 
ployer. 

Lil  THE  liATTEB  OF  PeABTMoHUK  GoO^b      ...  ,..  ...      312 

PLEADINGS,  CASE  ON  ...  .,.  .,.  ...    391 

See  Hindu  Law, 

POSSESSION  ...  ....  ...  ...  144;237 

See  Illegitimacy.  See  Acs  TLU  op  1859,  s.  230. 

^ ,  SUIT  FOR  ...  ...  ...  ...        9 

See  Removal  of  House  st  obdik  op  Magistrate. 

POWUB  TO  AMEND  DECREE...  .„  ...  ...    363 

See  Decbeb,  Ebbob  ik, 

PRACTICE...  ...  ...  ...  ...  375;  391 

See  Mahombbak  Law.  SeeHn^DuLAW. 

t-         ...  ...  ...  —         App;     33 

See  iNSLoy^NT  Act  (11  &  12  Yicx.|  c.  21)^  s.  36. 
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PRESUMPTION  ...  ..•  ..*  ...86^193,201  Not^ 

See  Hindu  Law. 

PROCEDURE  ...  ...  .'.        App.    •2/- 

flfee  Act?  VHI  op  1859,  as.  92,  246. 

PROOF       ...  ...  ...  ...  ...  ...   26(7 

flfee  BOUNDAET. 

PBOPERTY    ATTACHED,  FAILURE  TO   RETURN,  ON   SA. 

TISFAOTION  OF  DECREE...  ...  ...  ...    256^ 

See  Nazir,  Liability  op. 

PARTLY  IN  MOFUSSIL       ...  ...  ...    301 

SeeMoBTOAOE. 

PUBLIC  POrJCY      ...  ...  ...  ...  ...    129 

See  Hindu  Law. 

PURCHASED  ...  ...  .*.  ...  —    '40 

See  Vbnboe  and  PURcflAS«R. 

.  AT  AUCTION-SALE  ...  ...  ...      71 

See  Ghatwal. 

« .NOMINAL ...               ...               ...      50 

See   Execution  of   Decree  out   of  Jurisdiction    of 
Court  which  passed  it. 

PUROHASE-MONEY,  REFUND  OF  ...               ...               ...    HI 

See  Execution  op  Dbcbbb. 
. ...               ...           App.      29 


See  Hindu  Law. 

RAJ,  IMPARTIBLE     ... 

See  Hindu  Law. 


RECEIVER  ...  ...  ...  ...  .-.    1^ 

See  Illegitimacy. 

REFERENCE  BY  SMALL  CAUSE  COURT      ...      ...  415 

See  Small  Cause  Court  Keperence. 

REFUND  OF  EXCESS  OF  STAMP-DUTY  ...  ...'    370 

See  Stamp-Duty. 

:* PURCHASE-MONEY         ...  ...  ...    121 

See  Execution  op  Dkcree. 

__^ -_____—  ...  ...  App.      29 

...      20 


See  Hindu  Law. 
REFUSAL  TO  REGISTER 

See  Registration  Act,  1871 ,  ss.  23, 34, 35, 71,  &  73. 

REGISTRATION  ACT  (Vni  of  1871),  s.  17...  ...  ...    405 

See  Equitable  Mortgage. 

■  88.  23,  34,  35,  71,  &    73— 

Effect  of  Non-appedrcMoe  mthin  preaerihed  Time-^Refusal  to 
register.}  When  a  dooament  has  been  presented  for  registration  in 
due  time  by  one  of  the  executantB,  but  the  others  have  failed  to 
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ft)>poar  within  the  time  prescribed,  the  registering  ofiScer  must 
^'refuse  to  register/'  as  in  cases  failing  under  the  latter  clauses  of 
6. 35,  and  must  record  the  reasons  for  his  refusal. 

^he  party  desiring  registration  ought  to  apply  to  theBegistrar 
before  the  period  for  registration  has  gone  by,  either  to  register  or 
to  refuse  ^  register^  so  as  to  enable  him,  in  case  of  refusal,  to  take 
further  proceedings  under  s»  73.  So  soon  as  it  appears  that  the 
prescribed  time  Iias  gone  by,  and  the  executing  parties  have  not 
appeared,  the  order  of  refusal  should  be  made  at  pnce. 

In  THB  Matter  olfTHs  Bkoistkatiov  AcT|1871,  and  in  this 
Matter  OF  BuTtoBBHART  Banbr#sb  ...  ...      20 

BEGULATION— 1793 -III,  s.  14  ...  ,».  ..»    375 

See  Mahomedan  Law. 
^ ' 1806-XVlI        ...  .*.  M.  ...    301 

Sae  MoRTGAOBi 

-1825— XI^.  2    ...  .*,  ,*.  ,M    2C5 


'See  Boundary. 


BBMAItt)  WITHOUT  EVIDENCE  T?AKE!T  ...  App.       8 

See  High  Court,  Powers  of. 

REMOVAL  OF  A  HOUSE  BY  ORDER  OP  MAGISTRATE— 
SwifoT  PoMession  andfot  Damages— Jttfisdtetion  of  Civil  Oowrt 
^Ci-iminal  Procedure  Code  (Act  XXV  of  1861,  and  Act  V III  of 
1859),  88.  308,  310.  &  Sil-Act  VUI  of  1859,  «.  J.l  A  Ma- 
gistrate issued  an  order  under  s.  308  of  Act  VIII  of  1869  calling 
upon  A  to  remove  his  hut  as  being  an  obstruction  to  a  public 
highway.  A  claimed  a  jury  under  s.  310,  the  majority  of  Whom 
found  that  the  Magistrate's  order  was  reasonable  and  proper  A 
refused  to  obey  the  order,  and  his  hut  was  removed  under  s.  311. 
A  sued  the  Magistrate  for  possession  of  the  land  and  for  damage. 
Held  that  such  suit  would  not  lie. 

Mebchoo  Chondbb  Sarcar  V,  J.  H.  Ravenshaw  «..        1 

RENT,  SUIT  FOR 

See  Act  X  of  1859,  ss.  47,56,  &  58. 

* r-ARREARSOF  *..  .♦.  App.    31 

See  Bengal  Art:  VIII  of  1869,  s.  29. 

REPRESENTATIVE  ...  ...  ...  ...    149 

See  Act  XXIII  of  1861,  s.  11. 

"RESIDE"  ...  ...  ...  ...  ...    254 

See  Insolvent  Act  (11  &  12  VicT.,  C.  21),  s.  5. 

RESIDENCE,  J&0iV^4  ^IDJ5?        ...  *  ...  ...  App.    26 

'  See  Insolvent  Court,  Jurisdiction  of. 

TIES  JVDIOATA-^Act  FIZIo/ 1859.  e.2— Ooete  of  several  Respond- 
enis.']  Where  a  party,  failing  to  obtain  judgpnent  for  the  possession 
of  land  claimed  by  her  in  her  first  suit  as  (aufir,  brought  a  fresh 
suit  claiming  the  land  as  property  belonging  to  her  talook  accord- 
ing to  the  true  boundary  line,jHeW  that  her  suit  was  barred  by  s.  2 
of  ActVIlIof  1859- 

Where  resnondents  were  in  the  same  interest,but  severed  in  their 
defences,  only  one  set  of  costs' was  allowed,  and  that  to  the  xespond- 
ent  who  first  entered  appearance. 

WOOMATARA  DSBU  V,  UnNOPOORNA  DaSSEE  „•  •••     iSg 

71 
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BISS  TJJDIOATA'-DeGision  ly  Deputy  OoUector^EvideriM  of 
Tiih—Act  X  0/1859,  s  23'  d.  6 -^Jurisdiction  of  the  Revenue  Courts 
--Act  VIII  of  1859,  s,  2.]  A,  a  ryofe,  broupfht  a  suit  ih  the  Court 
of  the  Deputy  Oolleotor  against  B,  his  zemindar,  for  recovery  of 
possession  of  a  piece  of  land,  on  the  ground  that  he  was  the  holder 
of  a  maurasi  potta,  and  that  he  had  been  illegally  e  je  ted  by  B.  T!he 
Deputy  Collector  held  that  the  TTiowtrow  potta  was  genume>  and 
that  B  bad  illegally  ejected  A,  He  passed  a  decree  in  favor  of 
A,  in  execution  of  which  A  obtained  possession  of  the  land  in  disr 
pute.  In  a  suit  brought  by  B,  against  the  heirs  of  A,  in  the  Civil 
Court,  for  recovery  of  possession  of  the  said  piece  of  land,  on  the 
ground  that  them  aurasi  pofcta  was  a  spurious  document,  and}th^t 
no  maurasi  potta  had  been  granted  to  A . 

Held  (Jackson  , J.,  doubting )  that  the  depision  of  thp  Deputy 
Collector  was  not  conclusive  between  the  parties. 

ChUNDBE  CoOMAJt  MUNDUL  U.  NXJNNBB  KHANUM  ...      434 


'Jtmsdietiof^  ofReveniie  Courts  J] 


HuKO  L4.LL  Sah^.  ti,  Ti&THAinjifij  Thai^oo^        ...  437  Note 

tr»  •••  •*•  •••     832 


iSf«e  Sebait.  /, 

Bl^PONDENT,  ATTAOHMBNT  OF  ...  ...  App.        2 

Sad  ALnCOHT,  NON-BATMiSin!  OF. 

BESUMPTION  ...  ...  ...  ...  ...      71 

See  Ghatwal. 
KEVBNUB  COURTS,  JURISDICTIQN  OP  ...  434, 437 

See  Ess  Judicata. 


, MATTER  CONCERNING  ...  ...  ...    250 

See  Mandamus. 

SALE  SET  ASIDE    ...  ...  ...  ...    121 

See  ExBCUTiON  of  DscaBB. 
REVIEW    ...  ...  ...  ...  ...  ...    363 

See  Dbcbbb,  Error  in. 

Act  Vni  of  1859,  M.  376  io  SiS-Appeal  — **  FinaV'^ 

Where  a  Subordinate  Jqdge,  after  deciding  a  regular  appealfgrantr 
ed  an  application  for  review  of  judgment  oi;  the  ground  that  new 
evidence  had  been  discovered^  but  without  any  enquiry  or  proof 
that  such  evidence  was  not  within  the  knowledge  of  the  apphcant^ 
or  eould  not  have  been  induced  %  him  at  the  tmie  the  decree  was 
passed,  heUd  that  this  was  an  6inx>r  o^  defect  in  the  procedure  or 
investigation  of  tl^e  ca^^  which  affected  the  decision,  and  was  a 
ground  of  appeal  when  the  decision  upon  review  was  brought 
before  the  High  Court  on  special  appeal. 

The  word  ''final  *'  in  9.  378  of  Act  YlII  qf  1899  roeons  t^t  the 
order  rejecting-tfae  appUcation  or  grating  the  review  shall  not  by 
itself  be  open  to  appeal. 

Bhtrub    Chundbb    Subjcah    Ohowdhrt    V,  Mabhitbrak 

SiTRKAa  ..«  •••  ...  .«*  ...     423 


"New  SiJidence.'] 


NuDAB  Chahd  BHooTAt;.  Rbedot  MmsTDVii  •..  424  Note 

^— Act  Vin  of  1669,^.  377.] 

N9IfI74M0HUN  i^fYCH0W4)HAX  V.  I)£2fpNAZa  MpOI^BRJB^  427  IfQtQ 
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BEVIBW— ^fiw  Evidence,'] 

Khulxjt  Ohuwdue  iiflosB  tf.PfULKKisto  Dat         ...  ^8  Note 

REVISION  OF  INTERLOUUTOEY  PftOOtlBDINaS  BEFORE 

MAGISTRATE      ...  ...  ...         App.        8 

See  HieH  Cou&t,  Powxba  o?, 

RIPARIAN  PROPRIETORS     .„.  .„  .„  ...    265 

SALE         ...  ...  ...  M.  ft.  .M      43 

ffee  ExBCUTioir  (^  Dscreb. 

,I>EED  OP        ...  ...  •    ...  ...  ...      36 

Bee  Agasexbiit   to  I'eaksfbe. 


-OF  ESTATE  PARTLY  T/\riTHIN  A|TD  PARTLY  WITH- 


OUT  JTIRJSblOTION  -  ••  •••  -      56 

jSf00  Execution  o?    Deceeb    out  op    JuElSDionov  op 

COVILT  WHICH  PASSED   IT. 

BATISPACTTON  OP  DECREE'  FAILURE  TO  RETURN 

ATTACHED  PUOPERTY  ON      .^.      ...      ...  256 

S00NAZIE,  LUBIUTT   OF. 

BOHBDULE,  VERIFICATION  OP,  BY  AFFIDAVIT— ^&«e»W0  0/ 
Inaolv&ni-Inaohjent  Act  (11  ^  12  Vict.,  c.21.)  ] 

In  THE  Mattbe  OF  Hamilton  Anstettthee  ...         ApPf      33 

BE  BAIT — Dehutter  property-— Alienation.'] 

ILiJicoifSE  Debia  Vf  Baluck  Dosb  Mosunt  .,«  336  Noto 


GOLXTOK     ChUKDBE     Bo8B      V.    RU|fiH0OVATH     SeXB      ChTJNBEE 

Rot.    ...  ...  ...  ...  i,,       337  Nota 

'Idol — Decree  againet  Sebait — S'aceeeearin  BehaitsMp — Res 


Judicata.]  A  decree  obtained  bond  fide  against  theeehaUottuaidfbl 
is  binding  on  his  successor. 

Gqlab  Chaitd  Baboo  12.  Sebemuttt  Peosohho  Coohaet  DabebT  '  332 
PENTBNOE,  BNHAOBMENT  OP  ...  ...  App.       3 

£f90CBtHniAiiPRoGXDUBB  Goi>B  (Ac^  X  (^1372)|  At  280l 
^EPARATE  ACQUISITION        ...  ...  „.  ,..    193 

See  Hp^pu  Law. 

a       ■   SUIT  ...  ...  ...  ...  ..,      42 

See  BioscuTioK  of  Dbcebb. 

SERVICE  OF  SUMMONS  ON  DEFENDANT    RESlfiBNT  IN 
ANOTHER  DISTRICT        -  ...  ...  ...        1 

See  Act  X  of  1859,  88.47, 56,  d;  58. 


« -^ -^ ^Pof^nJer— il^erit— 4e^  F22To/1859, 

8.17,  cL2.] 

EusTooE  MuLi.  V,  JboEEBRAic  .„  ...         App«     28 

SETTLEMENT,  WIFE'S  EQUITY  TQ       ...  ,.,  ,.,    144 

£f6d  iLLBGiTOEACT. 

PHB?A      ...  ...  ...  .,.  ,,,  ,„     86 

i^ee  Hindu  Jjaw. 
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SMALL  CAUSE  COURT  REFERENCE— Oa«a  referred  at  Bequest 
of  Pariy-^Non-appea/tanMie  of  8Uoh  Party  before  Sigh  Courts 
Goste.']  When  a  case  is  referred  bv  the  Small  Cause  Court,  for  the 
opinion  of  the  High  Court,  at  the  reouest  of  one  of  'parties, 
and  such  party  does  not  appear  in  the  High  Court,  the  decision 
must  be  given  against  him,  whether  security  has  been  given  for  the 
costs  of  the  reference  and  the  amount  of  the  judgment  or  not,  and, 
he  must  pay  the  costs  of  the  reference. 

WlLLIAKSON  BboTUBBS  v.  AbaB  IsMAIL  KhaIT       .«  ...      415 

SON,  CONSENT  OF  ...  ...  ...  ...  ...    397 

SeeBmDV  hxw. 

SPECIAL     APPEAL,   POINT  ALLOWED  TO  BE    RAISED 
lH'-LifnitaMon.'] 

BiSHONATfl  SuEHA  V,  Sbebkutt  Shoshi  Mookhbb  App<       1 

SPECIFIC  PERFORMANCE     ...  ...  ...  ...      36 

See  Agbeembnt  to  trahsfsb. 

SPIRITUAL  PURPOSES  ...  ...  ...  .*.    416 

See -Hindu  Law. 

SRADH     ...  ...  ...  ...  •••    416,418  Note 

See  HiVDU  Law. 

^AT  GYA  ...  ...  ...  .-    .  -    1^^ 

See  Hindu  Law. 

STAMP-DUTY— B€/t*n<2  of  Etcese  of  Siamp-duty^OouH  "ffeea  Act 
(  VII  of  1870).  ]  The  plaii^iiff  brought  a  suit  for  declaration  of 
his  Tiwtlifc*  right  over  certain  pa^ni  tenure,  and  he  alleged  that 
the  defendants  had  executed  a  hibti  in  his  favor  in  consideration  of 
H  diamond  ring  worth  Rs.  30,000-  He  valued  his  suit  at  Rs. 
5,600,  being  twenty  times  the  mcdihanaoiB^,  280.  to  which  the 
petitioner  alleged  he  was  entitled.  The  Subordinate  Judge  held 
that  the  plaintiff  was  bound  to  value  his  suit  at  Rs.  30,000,  the 
considertktion  mentioned  in  the  hibanoma.  The  plaintiff  paid  the 
deficiency,  and  his  suit  was  ultimately  dismissed.  The  plaintiff 
appealed  to  the  High  Court  and  valued  his  appeal  at  Rs.  5,600, 
which  valuation  was  accepted  by  the  High  Court.  On  an  applica- 
tion  by  the  plaintiff  for  a  certificate  authoriaiiig  him  to  receive 
back  from  the  Colleotor  the  excess  of  stamp-duty  paid  by  him, 
held  that  the  Court  bad  no  power  to  grant  it,  its  power  being 
limited  to  cases  specified  in  98. 13,  14,  &  15  of  the  Court  Fees 
Act ;  but  that  thei^e  is  nothing  in  the  law  preventing  the  Govern- 
ment  from  refunding  any  amount  which,  they  may  think  the 
plaintiff  was  improperly  ordered  to  pay. 

Ik  th«  mattjsr  op  the  Petition  op  moulvib  Syud  Zoyhocd- 

DJSBN  flossBiN  Khan  .„  ...  ...  ...    370 

STATUTE  21  Geo.  TIT.  c.  70,  s.  8...  ...  ...  ...    250 

S'6d  MAlTBAHtS. 

, ^ ^11  &  12  Vict.,  c.  21.  iSieelNsoLVj^NT  Act, 

. 24  A  25  Vict.,  c.  104,  s.  15  ...  „,      App.  23  NcFfce 

See  iSuii  IN  Fo&uA.  Pauf£1U9. 
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eSTRIDHAN  ...  ,..  ...  ,..  86,286 

See  HiNDru  Law. 

SUB-TENANT  ...  ., App.      40 

See  LA.XDL0K1)  and  Tenant. 

SUCCESSOR  IN  8EBAITSHIP  ...  ...  332 

See  Sebait. 

SUDRA        ...  ...  ...  ...  171 

See  Declaratory  Decree. 

SUIT  FOR  CONTRIBUTION    ...  ,..  ,..  fe  345 

See  Contribution,  Suit  egr. 

PARTITION  ...  .,.  459 

See  Hindu  Widow,  Estate  op,  as  Heiress  of  her  Son. 

POSSESSION  AND  POR  DAMAGES      ...  .„         9 

See  Removal  oe  House  by  Order  oe  Magistuate 

-BENT 


See  Act.  X  dp  1859,  ss.  47,  56,  &  58. 

-RESTORATION  OP  LAND  TO  ORIGINAL  STATE 


0RF0RDAMAGE8  ..,  ...  ...  App.      40 

See  Landlord  and  Tenant. 


m  FROM  A  PAUPEBIS—Act  VlII  of  1859,  ss.  304--306.] 

S.M.TakraKoney  DaSeb   v.  Huhro  Mohun    CUatTer- 

J*:«  ...  ...  ...  ...  App.       23 

24&25  Fic^.,  c.  104,  8. 15.]  — — — 

In  the  matter  op     the  Petition  up  Gdnga    Dass   Adhi. 

ka"EK  ...  ...  ...        App.  23  Note 


.       —' *"^ — ' —  A^e^    Friend    a      Tavpei'—  JvfantJ] 

A  suit  can  be  brought  in  forma  j^auperie  by  a  next  friend,  who  is  also 
a  pauper. 

S.  M.  GoLAUPMONEE  DossEE  V,  S.  M.  Prosonomoye  Dossee:    373 

,SEPARATB         ...  ...  ...  ...  ..,      42 

See  Execution  of  Decree. 

SUMMARY  TRIAL  ...  ...  ...  ...      33 

See  Code  op  Criminal  Procedure  (Act  X  of  1872),  8.228. 

SUMMONS,  SER^aCE  0^,  ON  DEFENDANT  RESIDENT  IN 

ANOTHhJR  DISTRICT       ...  ...  ...  .        l 

See  Act  X  op  1859,  ss.  47,  56,  &  58. 

SUSPENSION  OF  PROCEEDINGS  ...  ...  App.        8 

See  High  Court,  Powers  op. 

TANK, EXCAVATION  OP         ...  ...  ...  App.      40 

See  Landlord  and  Tenant. 

TENANT  AND  LANDLORD     ...  ...  ,„        App.    4P 

See  Landlord  and  Tenant. 

TENANT-AT-WILL  ..,  ,„  , 144 

See  Illegiidcacy. 
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TITLE  ...  „.  ,..  ,.. 

Bee  Act  YTII  of  1869  s.  230, 

—T—-,  EVIDENCE  OF 

See  Res  Judicaia, 

TRADER,  INSOLVENT 

8ee  Insolyent  Act  (11  «&  12  Vict.,  c.  21),  s.  5. 

T^ANSFJEROFPROCBEDINaS  ...  ... 

See  HiGU  GouBT,  Powers  Of. 

TRIAL,  SUMMARY 


Paflre. 
,..    237 

...    434 

...    254 

App.        8 

..     3a 


See  Code  of  Gkimixal  Procedure  (Act  X  of  1872),  s.  228. 

TRUST  PROPERTY  ...  ...  ...  ...  App.      39 

See  Court  Fees  Act  (VII  of  1870),  Sen.  I,  Art.  2. 

UNLAWFUL  ASSEMBLY         ...  ...  ...  -^     847 

Bee  Penal  Code  ("ActXLV  of  1860),  s.  149  &  s,  300, 
Exception  2. 
UNPROFESSIONAL  CQNDUCT  ...  ...  ...    312 

See  Plbadbes'  Fees. 

UNREGISTERED  DOCUMENT  ...  ...  ...    405 

See  Equitable  Mobtgaqe. 
YARIATION  ...  ...  ...  ...  ...      67 

See  Execution  of  Decree. 

VENDOR  AND  PURCaASER— i^o^ice— E^^^u'^a&Ze  Docfrine  of 
secret  Ownership.']  It  is  q,  rule  of  universal  equity,  and  not  one 
peculiar  to  English  Court9,  that,  in  order  to  enable  the  real  owner 
of  property  to  recover  from  a  purchaser  for  value  from  a  person 
allowed  hy  the  real  owner  to  hold  himself  out  as  the  owner,  he 
must  prove  either  direct  or  costruotive  notice  of  the  real  title,  or 
that  there  existed  circun^stances  which  ought  to  have  put  the  pur- 
chaser on  an  enquiry  wl^ich,  if  prosecuted,  ^oi^ld  have  led  to  a 
discovery  of  the  real  title. 

Ramcoomae  Koondoo  v.  Joi?n  &  Makia  McQueen  ...      40 

yERDIOT  OF  JURY  SET  ASTDE—Acquittal^Criminal  Proce- 
dure Code  (Aqf  X  qf  1872),  88.  263  ,271,  257,  &  288.]  On  a 
trial  by  jury  before  a  Sessiqns  Judge,  the  jury  returned  a  verdict 
of  guilty.  The  Judge  disagreed  with  the  verdict,  and  submitted 
the  case  to  the  High  Court  Held  that  the  High  Coi;rt  had  power 
to  set  af ide  the  yerdict  of  the  jury,  and  to  diregt  an  acquittal. 

S.  2[63  of  the  criminal  Brocedure  Code  fApt  X  of  i 87 2)  ex- 
plained. 

The  Queen  v,  Koonjo  IjETh  ...  ...  ...      14 

VOID  CONTRACT      ...  ...  M.  M.  v-    ^^^ 

See  Hindu  Law, 


WARRANT  OF  ARREST 

^ee  High  Ooukt,  Bovees  op 

l^VIDOW      ... 

'        i5«^  Hindu  Law.    fifee  Hjitdu  Widow. 

^■■■■"ji?     »..  ..•  lit  ••• 

^ee  Hdtdu  Wnjov. 


,.,  App.       8 

,.,    131  Note,  459 

App.     35 
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WIDOW,  ALIENATION  BY      ...  ...  Zl  ...    118 

See  Hindu  Law. 

WIDOW'S  POWER  TO  ALIENATE  HER  HUSBAND'S  PRO- 
PERTY ...  ...  ...  M.  ...    416 

See  Hindu  Law. 

WIFE'S  EQIHTY  TO  A  SETTLEMENT    „.  ,„  ...    144 

See  Illegitimajcy. 

WITNESS,  PRIVILEGE  OF      ...  ...  ...  ...    321 

See  Malicious  Peobecution. 

^'RONG-DOERS         ...  ...  ...  „.  ...    345 

See  Contribution,  Surp  fob. 
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